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77 ot Eons 


IR Nathan Wright knight, keeper of the great ſeal of Eng- 5 
land, the ſame day on which King William III. died. viz. tbe . 
i 2 of March, delivered the great- Real into the: Hand of 
Queen Anne, being then ſitting in council, and. the Queen re- YT 

delivered it to him, with the title of Keeper of the great ſeal of 


England. V | VE ; bs 
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Sir John Trevor knight, maſter of the ralls, beld bis Mee for life, The office of = 
and therefore it was not determined by the demiſe of the King; but walter of the 
k | Rolls does not 
yet he accepted a new commiſſh aon from the Queen of the ſaid office for determine by wo 
his ti life. | | . | | the demiſe od. 
, „„ : * 4 1 c the Kirg. 


” 


Sir John Holt night, chief juſtice of the King's Berch, hol. 

ing his ice by writ, though it was quamdiu ſe bene geſſerit, 1 3 
zc to be determined by the demiſe of the King, notwithjlanding the aft 5 | 
of 12 & 13 Will. 3. An ther fore the Queen in council gabe or- 5 

ders, that he ſhould have a nem writ, which he received accordingly, © © 7 
and was Sworn before the lord keeper of the great ſeal the Saturday 1 8 


— viz. the ieee of March, chief Juſtice of the King's 
ench. = | — 5 


= * * * - . * - 


ir John Turtoh tight 
Sir Littleton Powys knight | 
977 Henry Gould knight + 
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lift of the chief officers in the law 


Sir Thomas Trevor knight, chief z ire of the Common Pleas, 
Sir Edward Nevill knight. i 

Sin John Powell knight Juſtices ug the Common Pleas, ; 
Sir John Blencowe night 
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Hen ry Boyle efquire, chancellor of the Exchequer, received a 
new commiſſion, and Was r froorn in the court 4 Exchequer, May 
12 or 13. 
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Sir Edward Ward knight, chief baron. 
Sir Henry Hatſell knight 
Robert Tracy eſquire 
Si Thomas Bury night 
Sir Richard Simpſon knight, curf, tor baron. 
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barons of the Exchequer. 


The right. honourable = Gray earl of Stamford, chancellor 
of the duchy of Lancaſter, was removed from the ſaid office, and 
Sir John Leviſon Gower Barnet was made chancellor of the duchy, 

and took the oaths * lle faid Mee in Council the Poenty: fir of 
April 1702. | | 


Sir William Wogan night | CE es | 
Kir Nathaniel Bond knight 


Edward Nor ry Muir, attor orney general. 


Sir Jahn Hawles tnight, lc. general. = - 
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King s ſerjcants. 


john Conyers efmire 1 
Ii Nathaniel Powell baronet 
William Cowper e/quire 


Aglionby eſguire JET Ning“ counſel. 
3- 


Edward Clerk efguire 
William Farrer eſquire 


D 


Entwiſtle eſgutre, vice-chancellor of the duchy, was removed,” 
ond John Weddall eſqguire promoted to the ſaid office, who died 1703. 
md was rn Mr. Brennard of Grays Inn.. 
4. 5 F 
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at the demiſe of King William III. 749 
| Pad | 5 | 


orthey eſqurre, attorney of the dutchy of Lancaſter, 


v 


Aſhurſt efquire, attorney of the county palatine, was re- 
moved, and Robert Starkey eſqgurre promoted to the ſaid office. | 


_— Naualices of Wales, 


Sir Joſeph Jekyll bright, chief juſtice (a)) juſtices of Cheſter, 


9 


Sir Salathiel Lovell night > FR 
mt determine by the demiſe of the Ming; otherwiſe he would have been removed, great interef} 
the ſaid office by Mr. Conyers, . „„ „ 5 
Mr. ferjeant Neeve — | = | 
Francis Floyd eſquire TRA jufrices of Weſt YOu „ 


4 | * 8 


Ar. ferjeant Hook + Fe 
William Peaſly eſguire n of North Walk. 


Mr. ferjeant Pawlett „ 5 | | 
Robert Price eſquirs C /u/fices of South Wales. 
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his office did 
being made for 
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Anno regni Annae reginae An- 
gliae, &c. primo 1701-2. 


; * 
Heron 0 Treyne. 
In eovenant to M N covenant "browght by Heron againſt Treyns it was ruled by 
m_ _— Holt chief juſtice of the King's Bench upon evidence at the 


trial at Lent aſſiſes at Southwark March 27. 1 Annae 1702. 
K that if A. covenants with B. to male farther aſſurance to B. 
to be given to 4 the coſts of B. A. ought to give notice to B. what ſort of aſ- 
B. before he ſurance he will make, and then B. ought to tender the coſts, and 

| 38 then A. ought to make the aſſurance, But if- the covenant is, that 
2 Salk. 457. 2» ſhall make a new demiſe to B. at the coſts of B. (as the cove- 
Pl. 2. nant, upon which this action was brought, was) or any particular 
5 affurance ſpecified in the covenant ; then B. ought firſt to tender 
þ.7. | the coſts, and then A. ought to make the aſſurance. For in the 
| former caſe B. cannot know what coſts will be ſufficient to tender, 
before he knows, what ſort of aſſurance A. will make; but in 

the latter caſe by the inſpectidn of the covenant iedelt he will know 


what ſort of afſurance Will be made. 


coſts of B. no- 
tice of the aſ- 


Little Ver £1 Heaton, 


8. C. 18k. A N ejectment Was brought by the beiter againſt the leſſee for 
2 5 years of land, &c. rendering rent, for breach of the condi- | 
confeſſion of tion contained in the leaſe for non- payment of the rent (there be- 
2 ing a clauſe of re-entry in the leaſe for non-payment thereof.) And 
| een will upon not guilty pleaded, it being tried before Holt chief juſtice at 
ſerve. he the aſſiſes at Southwark March 26, 1702. 1 Ann. R. after con- 
2 pants, 4 feſſion of leaſe, entry, and ouſter, Mr. Broderic for the defendant 
. entry inſiſted upon it, that this nan by the defendant of entry, 
by his leſſor, Sc. did not oxtend> to the confeſſing of un entry, that was neceſ- 
how Me by {ary to make title to the leſſor of the plaintiff, but only an entry 
condition bio- to make his leaſe to the plaintiff good: 208 therefore that the 
been. — Fn ag 0 > prove an actual entry 3 lie leſſor of the plaintiff 
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_ aforeſaid. | 


Anno regni Annae reginae, &c. 
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a mer 


for the condition broken, before which he had not in point of Va 
any title. And Holt chief juſtice ſaid, that it was always held fo 


751 


until the time of Hale chief juſtice, and then it was ruled by Hale 


at the aſſiſes in Bucks, that the general confeſſion of leaſe, entry, 
and ouſter, was ſufficient in ſuch caſe, and that the plaintiff ſhould 
not be driven to prove any actual entry by his leſſor; but he re- 


ſerved it for his more deliberate opinion, a caſe being made of it, 


And afterwards it being moved in the King's Bench, the judges 


there were of the ſame opinion: and afterwards in the time of 


Scroggs chief juſtice,” in ejectment between the leſſee of Sir Robert Sir R. Pye v. 


Pye and Billing it was held accordingly. in the King's Bench: But 


notwithſtanding theſe caſes, very ſoon after the revolution the fame 
oint aroſe before himſelf in evidence upon a trial at 2 privs at 


Billing. 


t Vent. 332. 
1 Vent. 248. 


Guiidhall, and he doubted of it, and reſerved it as a point for his 


Opinion, and cauſed it to be moved in the King's Bench, where 


the three puiſue judges, viz. Sir William Dolben, Sir William Gregory, 
and Sir Giles Eyre held, that the general confeſſion of entry by the 
defendant was enough, and that the plaintiff ſhould not be driven 
to prove an actual entry by his leffor, according to the practice 
ever fince the aforeſaid opinion of Hale chief juſtice, but he doubted 
of it himſelf then. But in this preſent caſe, he ſaid, that it ſeemed 


fore he ruled the preſent caſe according to the opinion of Hale 
Jones ver. Hammond. 

N an action upon the caſe brought by the plaintiff againſt the 

defendant for ſtopping a way, the plaintiff declared, that he 


was poſſeſſed of the cloſe of A. and that the defendant was poſſeſſed 
of the cloſe of B. and that the plaintiff habuit, et habere aebuit, a 


Way over the cloſe of B, &c. Upon not guilty pleaded, upon the 


evidence at the trial, March 19, 1701. at Lent aſſiſes at Maidſtone 
I Annae Reginae, it was objected by Mr. Broderick, that the plain- 


for that reaſon ſuch a general declaration of a habuit et habere 


This was the 
opinion of all 
the judges in 
Hilary term 
1783. 

But the de- 
mand of the 
rent muſt be 


to. be ſettled, and therefore he would not unſettle it; and there- proved not. 


withſtanding | 
the confeſſion 


of the entry. 


Fx relatiune 


Mr. juſtice 


Blencowe. 


S. C. Lutw. 
1242 
General de- 
claration of 
habuit et ha- 
bere debuit a 
way over the 
defendant's 
cloſe. 


tiff ought to be nonſuit; becauſe it appeared by the plaintiff's de- 
claration, that the defendant was poſſeſſed of the cloſe of B. and 


debuit is not good, but the plaintiff ought to ſhew his title to the 


way; for ſuch a general declaration is only good againſt a wron 
doer; but in this caſe if the plaintiff recovered, it might be, that 
the court at Veſtminſten would hold, that this defect was aided by 


the verdict, becauſe they would intend, that the plaintiff ſhewed 


See after 
1093. 


his title to the way in evidence. But Holt chief juſtice faid, that 


the detendant had good reaſon to have demurred ; but he had au- 


C thority 


two wives. 
The firſt wife 
ngot be ad. Wife in right of Haunab. The defendant gave in evidence, that 


mitted to Jeronie Jacques was married before he was married to Hinnab ; 
| prove her 


: 4 


5 


<2 5 Anno regni Annae reginae | 


2 


thority only to try 3 iflue, and the plaintiff had 1 no ed to prove 
more than was contained in the declaration; and for that reaſon he 
over-raled Mr. Brodericz's objection, and the plaintiff recovered 
a verdict, 


Broughton wer, Harpur. 


A man has N ejectment, the plaintiff made title to his ihr to the lands in 
queſtion as ſon and heir of Jerome Jacques and Hannah his 


and the woman, to whom it was ſuppoſed he was married before, 
marriage in a 
civil action. Was produced at the trial, ſunmer aſfiſes 13 Mill. 3. at Maidflene, 


8 to prove this marriage. The counſel for the plaintiff oppoſed her 
Chanc. Caſes 
i. teſtimony, becauſe the ſwore for her advantage, v/z. to have a huſ- 


2 Vern. 70. band, the huſband then being living. But nevertheleſs Gould ju- 
ſtice of the King's Bench then judge of aſſiſe admitted her teſtimo- 
ny. But afterwards the ſame cauſe upon the ſame title between 
the ſame parties was tried before Holt chief juſtice, at the aſſiſes in 
March at Maidſtone 1 Ann. reg, and he refuſed after debate, to ad- 
mit the former wife, to be witneſs for this purpoſe; but apon 
other evidence the Grrner marriage was proved to the ſatisfaction 
of the jury, being gentlemen, whereupon they found a verdict 


for the defendant. But in the former trial before Gould juſtice the 
P: jury found : a verdict for the plaintiff 


Skinner verſ. Upſhaw. g 


A carrier my "FO HE plaintiff br ought an is of trover againſt the defen- 
1 FE dant, being a common carrier, for goods delivered to him 
goods for his to carry, Ge. Upon not guilty pleaded, the defendant gave in 
* TY evidence, that he offered to deliver the goods to the plaintiff, if 


he would pay him his hire; but that the plaintiff refuſed, &c. 
and therefore he retained them. And it was ruled by Holt chief 
juſtice at Guildhall (the caſe being tried before him there) 


1 12. I Ann. reg. 1702. that a carrier may retain the goods 


for his hire; and upon direction the defendant had a verdict given 
for him. 
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The governor and company of the bank of Eng! and R 
ver. Glover, 


N indebitatus g umb. brought by the plaintiffs n the de- 7d:bitatu: of- 
fendant for 454 J. 186. and 3g. lent to the defendant by the Jie, for mo- 


& lent 11 
plaintiffs, and another count for 4541. 18s. and 3d. laid out at 1 


the —_— of the defendant fon the uſe of the defendant ; and on ſpecial pro- 


f 
a/ſump/it pleaded ; upon the evidence at the trial before Holt chief ge Ie" 
hes, at the fittings at Guildhall, Paſeh. 1 Ann. the caſe was thus. Marriot and 


The defendant Jan. 31. 1700, brouglit a note of Mr. Shepherd the ay 250g * 
goldſmith payable to Robert Stampen for 4.54.1. 18 8. and F 4 yy 6 


B. 3 


the bank of England, and prayed Mr. Maddbochs the caſhier of the it was reſolved 
bank to give him a ſhecie bank note payable to the ſaid Stamper 3 8 mo 
for the ſaid - note of Shepherd; which Mr. Maddocks refuſed, but b 


nical term, 


told the defendant, that if he would promiſe to pay the bank the and no man 
4541. 185. and 3 d. in caſe Shepherd did not pay the ſaid note 5 


» ed to another 
he would give him a ſpecze bank note payable to himſelf for the for money lent | 


{aid Sum; to which the defendant agreed. Whereupon Mr. Mad- unleſs the mo 


_ docks accepted Shepherd's note, and gave the defendant Glover à l, be aul 


ly lent to that 


fſpecie bank bill of 454 J. 18 5, and 3 J. This was done upon the perſon himſelf. 


Friday. The Monday after, this note of Shepherd was ſent to him „ 


to be paid, and Shepherd refuſed to pay it. In the mean time 7 4 Buber 


Glover gave this bank note to 7. S. for a debt owing by him to v. Andrews. 
J. S. and J. S. received the 454 J. 185. and 3 d. of the bank. And 

after debate by the counſel of both ſides, Holt chief juſtice was of 
opinion, that this evidence did not maintain the action. For (by 

him) this was not money lent, nor laid out for the uſe of the de- 


fendant; but it was a buying of the note of Shepherd with a war- 


ranty of it from the defendant ; and therefore the plaintiffs might 


well maintain a ſpecial action, but not a general mdebitatus afſump/it. 


It was urged by the plaintiffs counſel, that this note was only 


a depoſitum or pledge. But to that the chief juſtice anſwered, that 
that could not be, becauſe it was not redeemable by the defendant, 


and redemption is incident to the nature of a pledge. The plain- 


tiffs were nonſuit. 


Jennings bei. Rogers. 


N ejectment upon evidence at 2 prius at Lent aſſiſes at South- Recovery in 

wark the caſe appeared to be thus. A. was tenant of the lands age er g 
for life, remainder to B. in tail, remainder to C. for life, Gc. B. tenant for life 
leaſed and releaſed all his eſtate to A. then a praecipe was brought are jointly 
gain 4. A. vouched B. and C. and they vouched the common uche. 


4. | vouchee 
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| 5 vouchee, and the recovery was perfected. The queſtion was, if 
this recovery was good, to bar the intail? And Holt held, that 
Poſt. it was, though C. had but an eſtate for life. But he reſerved it 
"more e 2, for a point for his farther conſideration. See Plhwd, Com. Manxel's 
13 3 570. caſe 504, Eare v. Snow ; and 3 Co. Cuppledike's caſe. And after- 


wards he gave his opinion accordingly, after conſideration had. 


Term ad- 


| Memorandum, That the twenty-third of April being appointed 
| a or the queen's coronation, which was to happen on Thurſday 
N | The ſecond day of the term (quindena Paſchae being the Mo nday 
| before) one judge efxeach court went to Weſtminſter, 79 keep 
he efſoins of quindena Paſchae, and there received a writ of 
" adjournment, to adjourn the. term from quindena Paſchae mil 
tres Paſchae ; which being read in the ſeveral tourts, they re- 
Turned. And afterwards at the appearance day of tres Paſchae 
; 4. the judges fat at Weſtminſter, and diſpatched buſineſs. 


ate — — 2 
| 
- 
| 
| 


43S 


* , — 
pa G * 3 me 
8 


cuſtom alleged 


a: (44 hp 444+ WY 
1 Annae reginae, B. R. 1702. 
r John Holt Chief Fuſtice. 
Hir John Turton 


V Littleton Powys juſtices 
Nr Henry Gould . 
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8 Jacob ve /. Dallow. 


N a declaration upon attachment upon a prohibition, the 


plaintiff ſhewed a right in him and all thoſe whoſe eſtate he 
had to a ſeat in the church, and that the defendant ſurmiſins 


2 


a uſage to ſit in the ſaid ſeat, time whereof, Sc. had libelled 


_ againſt him for having diſturbed him in fitting there; that the 


plaintiff had denied the ſaid uſage in the ſpiritual court, and that 
the judge of the ſpiritual court had nevertheleſs refuſed to allow 


— 


8. C. 5 Mod, 
646. -- 

2 Salk. 551. 
Farreſ. 8. 

12 Mod. 233. 
Libel upon 

a preſcription 
to have a ſeat 

in the church. 


it, Sc. The defendant in bar pleaded the ſaid uſage, &c. and See 6 Mod. 


traverſed the preſcription alleged by the plaintiff, to have a ſeat in 


the faid church, Sc. The plaintiff demurred. And the defendant 
joined in demurrer. And now Mr, Eyre for the plaintiff urged, 


that though the plaintiff by his demurrer had confeſſed, that he had 
not any title to this ſeat by preſcription, yet the defendant founding 
his libel in the ſpiritual court upon a cuſtom, which is not triable 


there, but at common law, the defendant could not have a conſul- 
tation; and therefore his traverſe is ill, for it is not material, whe- 


ther the ary 4 has any title or not. But ſince he has denied the 


has not power to try it, the prohibition muſt ſtand. And he cited 


_ Hetl. 94. in the caſe of Eaton v. Ayliffe, it is ſaid by Richardſon 


chief juſtice, that if title be made in the ſpiritual court to a feat 


230, 231. : 

3 Mod. 283, 
Mo. 878. 4 
Hob. 95. 

12 Rep. 105. 

2 Lev. 71. 

Say. £3. 

Sid. 88. p. 6. 
$62; 226, 


3 Lev. 37. 


y the defendant in his libel, and the ſpiritual court 


in the church by preſcription, it is merely coram non Judice; and 


" f 
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— 


| Ney 78. Carlton v. Hutton, where it is ſaid, that a ſeat may be 


claimed by prefcription, and an action upon the caſe lies for di- 
ſturbance of the enjoyment of it at common law. He cited alſo 


.repairs, the defendant pleaded preſcription in himſelf and his an- 


a V 


Sir Thomas Jones 3. Bradbury v. Burch, as a caſe ſtrong to the 
purpoſe ; where in an action upon the caſe for diſturbing him in 
the enjoyment of a ſeat in a pariſh church, which ſeat the plaintiff 
claimed as appendant to his houſe by preſcription, without alleging 


ceſtors, and traverſed the preſcription alleged by the plaintiff; and 


adjudged, that the traverſe taken by the defendant was impertinent, 


and that the caſe reſted ſolely upon the diſturbance; and judgment 
was there after verdict given for the plaintiff. Sed non allocatur, 


For per Holt chief juſtice, the defendant, if he pleaſes, may ſue 


upon his preſcription in the eccleſiaſtical court, to have his poſſeſ- 


ſion quieted, which the ordinary ought to do upon the foundation 


* 


8. C. 2 Salk. 
564, 600, 
659. — 
Farreſ. 9. 
Variance. 
Vide 1 Salk. 
147, 5, 9. rn 
Farreſ. 120. 
6 Mod. 42. 

2 Leon 24. 


of his uſage to have ſat there; for one may ſue upon a preſcrip- 


tion in the ſpiritual court, if it is not denied, as upon a modus dect- 


mand: ; or for a penſion due by preſcription, and the ſpiritual court 

will give judgment upon * hen in this preſent caſe the pre- 

ſcription, upon which the defendant libelled, is not denied by the 
plaintiff; and therefore the ſpiritual court may well proceed upon it. 


o —— _— 
i 
— 


Then as to the preſcription alleged by the plaintiff in his declara- 


tion, it is confeſſed to be falſe by the demurrer, and conſequently 
it appears that the plaintiff had no right to the ſeat; and therefore 


he ought not to have a prohibition, though the plaintiff in the 


ſpiritual court had only a bare poſſeſſion; for the foundation upon 


which the prohibition ought to be granted, is the invaſion that is 
made by the ſuit in the eccleſiaſtical couft upon the temporal pre- 


ſcriptive right of the defendant »- hatin this cafe there is-nowe fark.” 
and then if the defendant had no extraordinary title, yet he had 


the poſſeſſion, and being diſturbed in it, the ordinary has conu- 
ſauce of the diſturbance, and may ſettle and quiet the poſſeſſion 


according to the uſage, no temporal right being infringed. And 
therefore (by him) a conſultation ought to be granted. And a 


conſultation was granted by the whole court. 


Regina ver/, Ewer. 


* 


Scire facias was ſued againſt the defendant upon a recogniſance 


acknowledged þy him before one of the judges of this court, 


upon the granting of a certicrari to remove an indictment found 


at the general quarter ſeſſions of the peace before the juſtices of the 


peace there, Sc. The defendant prayed oyer of the recogniſance, 


and of the condition thereof; and they being entred in haec verba, 
the defendant demurred ; and judgment was given for the defen- 


dant, 


— 4 IP 


<7 


as ſuch, was wrong; but that the proper way in ſuch caſes is to 
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dant, for a manifeſt variance 8 the recogniſance iN 
in the ſcire acids and the recogniſance entred in haec verba, inaſ- 
much as it was mentioned to be part of the condition of the re- 
cogniſance recited in the ſcire ſacias, that the defendant ſhould give 


e of trial proſecutor! et ejus clerico; but the condition of the 


recogniſance entred upon the oyer prayed was, that the defendant 
ſhould give notice of trial proſecutori aut 2 clerico. Mr. King 
council for the defendant took another exception; viz. that this 
recogniſance varied from the form preſcribed by the act of parlia- 
ment lately made, in this, that the ſaid ſtatute appoints that the 
ſum ſhall be 201. but this recogniſance is of 40/, But to that 
exception the chief juſtice anſyered, that notwithſtanding that, 


2 $ 


the recogniſance will be good by the common law ; for before the Recogniſance 


5 G 6 Will. & Mar. cap. 11. any judge of this court might have upon s granting 


a cert? 0-011 
taken a recognifance with condition to proſecute, &c. And the where good. 
conſtant practice in London and Middleſex for removal of indict- 


ments by certiorari, before the ſaid ſtatute, was fo; but the dif- 
ference was, that after the ſaid act, and belive the- no of 8 
Mill. 3. cap. 33- although ſuch recognifance had been taken by 


a judge, yet that would not have made the certiorari a ſuperſedeas:— - 


but fince the laſt act, if a recogniſance be taken by a judge to pro- 
ſecute; and a certiorari granted, the certiorari will be as much 


= | uperſedeas, as if the recogniſance had been taken by the Juſtices 


of peace, according to 5 S 0 Will. & Mar. cap. 11. 


Clerke = Martin. 


HE plaintiff brought an action upon his caſe ls the de- S. C. 1 Salk. 


fendant upon ſeveral promiſes ; one count was upon a ge- 5% 
0 7 


neral indebitatus afſumpſit for money lent to the defendant; another 6 Mel 20. 


count was upon the cuſtom of merchants, as upon a bill of ex- * 825. 
change; and ſhewed, that the defendant gave a note ſubſcribed by ZE ay- 


| able to F. &. 
himſe lf, by which he promiſed to pay , to the plaintiff or . by 


or his order. Sc. Upon nm aſſump/t if a verdict was given for the 2 g9/dimith is 


not a bill of 
plaintiff, and intire damages. And it was moved in arreſt of judg- exchange. 


ment, that this note was a bill of exchange within the cuſtom See now the 


of merchants, and therefore the plaintiff, having declared upon it os 1 92 
declare upon a general indebitatus aſſumpſit for money lent, and the 
note would be good evidence of it. But it was argued by Sir 
Bartholomew Shower the laſt Michaelmas term for the plaintiff, that 
this note, being payable to the plaintiff or his order, was a bill of 
exchange, inaſmuch as by its nature it was e and that 
diſtinguiſhes it from a note payable to J. S. or bearer, which he 


2dmitted was not a bill of exchange, becauſe it n not allignable nor 


indorfable 


© 
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indorſable by the intent of the ſubſcriber, and confeguatly not ne- 
gotiable, and therefore it cannot be a bill of exchange, becauſe it is 


incident to the nature of a bill of exchange to be negotiable : but 
here this bill is negotiable, for if it had been indorſed payable to 


J. N. J. N. might have brought his action upon it as upon a bill 


e exchange, and might have declared upon the cuſtom of merch- 


ants. Why then ſhould it not be before ſuch indorſement a bill 


of exchange to the plaintiff himſelf; ſince the defendant by his 


ſubſcription has ſhewn his intent, to be liable to the payment of 


this money to the plaintiff or his order; and ſince he hath thereby 


agreed, that it ſhall be aſſignable over, which is by conſequence 
that it ſhall be a bill of exchange ? That th; is no difference in 


reaſon, between a note, which faith, © 1 promiſe to pay to J. S. 
* or order, Sc.“ and a note, which faith, © I pray you to pay 


* to J. §. or order, &c.” they are both equally negotiable ; and 
to make ſuch a note a bill of exchange, can be no wrong to the 


| defendant, becauſe he, by the ſigning of the note, has made him 
{elf to that purpoſe a merchant, 2 Yentr, 292. Sarsfield v. Mi- 


tberly, and has given his conſent, that his note ſhall be negotiated, 
and thereby has ſubjected himſelf to the law of merchants. But 
Holt chief juſtice was fotis viribus againſt the action; and ſaid, 


that this note could not be a bill of exchange, That the maintain- 
ing of theſe actions upon ſuch notes, were innovations upon the- 


rules of the common law; and that it amounted to the ſetting up 


a new ſort of ſpecialty, unknown to the common law, and invent- 


ed in Lombard-ſtreet, which attempted in theſe matters of bills of 
exchange to give laws to Weſtminſter-hall. That the continuing to 
declare upon theſe notes upon the cuſtom of merchants proceeded 
from obſtinacy and opinionativeneſs, ſince he had always expreſſed 
his opinion againſt them, and ſince there was ſo eaſy a method, as 
to declare upon a general indebitatus aſſumpfit for money lent, Ge. 
As to the caſe of Sarsfeld v. Witherly, he ſaid, he was not Catiſ- 
| fied with the judgment of the King” - Bench, and that he adviſed 


the bringing of a writ. of error. 


4 


©” 


u h i Gould . aid, that * did not remember, it had ever been 
WIC N 


e adjudged; that a note, in which the Chir promiſed to pay, 


pay to J. 8. Ge. to F. S. or bearer, Was not a bill of exchange. That the 


or bearer, 1s 


8 bearer could not ſue an action upon ſuch a note in his own 


| exchange, name, is without doubt; and ſo it was reſolved between Horton 
and C gs, now printed in 3 Lev. 299: but that it was never re- 
ſolved, that the party himſelf (to whom ſuch note was payable) 


could not have an action upon the cuſtom of merchants upon ſuch a 
bill. But Holt chief juſtice anſwered, thgt it was held in the 
ſaid caſe of Horton verſ. Copgs, that ſuch a note was not a. bill 


of exchange within the cuſtom of merchants. And afterwards 
| 1 | me | 


F ff 7 
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in this Eaſter term it was moved again, and the court continued 
to be of opinion againſt the action. And then Mr. Branthwarte 
for the plaintiff urged, that if this note was not a bill of exchange 
Within the cuſtom of merchants, then the promiſe founded upon it 
as void; and then it could not be intended, that any damage was 
= given by the jury for the breach of it, but all the damages mult be 
intended to have been given upon the general zndebitatus afſunmp/it. 
Holt chief juſtice ſaid, that would be true, if it had been void % 
| by Teaſon of its being inſenſible : but this matter is ſenſible enough, 
though not ſufficient in law to raiſe a promiſe; and therefore one Damages fer 
cannot intend, but that damages were given for it; and conſés what given. 
quently that judgment muſt be arreſted. And judgment was given, 
quod querens nil capiat per billam, &c. by the opinion of the whole 
Court. 8 ; | | 
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1 Potter ver/. Pearſon. 


þ Mm RROR upon a judgment given by hi] dicit in C. B. in an 
action upon the caſe upon a bill of exchange upon the cuſtom 
of merchants, in which the plaintiff declared, that there was a cuſtom 
. HE A 5 A | A note pra- 
in London, Sc. that if a merchant ſigned a note, promiſing to pay to mifng to pay 
F. S. or bis order, Cc. that he became obliged by the cuſtom to pay to 7. S. or 
t, Sc. And now Mr. Acherley attempted to. make a diſtinction bis eder, the 
1 | a | VVV Ke cuſtom laid 
between this caſe and the caſe of Clerke v. Martin; becauſe that in within Lon- 
the ſaid caſe of Cierke v. Martin the cuſtom was laid generally to be . 
between all merchants, Sc. of which the court will take notice, Ante 7575 
and conſequently will take notice that there is not any ſuch cu- 
ſtom; but in this caſe the cuſtom being confined to the merchants 
in London, the court cannot take any other notice of it than as it is 
pleaded, the which being confeſſed, by permitting judgment to pals | 
by ii dicit, muſt be looked upon by the court as true; and it not 


5 . n e 3 1 e 
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being void nor unreaſonable, the judgment ought to be affirmed. 


5 1 „ 3 g 
Sed non allocatur. For (per curiam it is a void cuſtom, ſince it 


binds a man to pay money without any conſideration. For the 


* 9 . . Es 4 3 * 
rule is, ex Nudo Pas non oritur adio. And therefore the judgment 


was reverſed, 


Meredith ver/. Chute, _ 


7 | NN caſe upon //umpjit the plaintiff declared, that the defendant, s. C. 1 Salk, 
a Um conſideration that the plaintiff at the ſpecial requeſt of the 25, — | 
e defendant doliberaſſet to the defendant quandam notam, by which TO 12, | | 
= one Hurf aſſumed to pay to the plaintiff @ hundred Guineas, af- 8 
umed to pay to the plaintiff, Sc. Upon non afſumpjit pleaded, of i. 
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verdict for the pluintiff. And now Mr. Gilbert moved in arreſt off, 
judgment, that the conſideration of this promiſe was not good, 1 
ſince it did pot appear, that Hurſt gave this note to the plaintiff 
bj FD upon any good confideration, and conſequently the ſaid note would 
15 be void, and then the delivery of the ſaid note by the plaintiff to 
the defendant would be no prejudice to the plaintiff nor advantage = 
to the defendant. But it was reſolved (per totam curiam) that this 
was a good conſideration ; for though no conſideration was expreſ- 
. ſed in Hur/!'s note, yet the note being ſubſcribed by Hurſt, was 
N Evidence. good evidence of a debt due from Hur/? to the plaintiff; and there- 
1 N 9 85 fore the delivery of the evidence of his debt to the defendant at his z 
. = . frequeſt was a good conſideration of the af/umpfit of the defendant, 
li Fn upon which this action was brought. And judgment was given for 
the plaintiff, Note, Holt chief juſtice ſaid, that he was of opinion 
upon the trial, that it was not neceſſary for the plaintiff to prove, 
upon - what conſideration the note of Hurſt was given, the defen- 
dant having admitted it to have been given upon good conſideration 
by his promiſe. : 5 | 


eee 


N 


Feltham ver}. Cudworth. 
Intr. Paſch. 1 2 2 B. R. Rot. 97. 


3. 
5. C. Far. 10. HE plaintiff ſued a ſcire facias upon a judgment of 817 /, 5 
5. C. Comyns 1 13s. recovered by him as executor to Thomas Feltham in an 
a" EI action of debt brought by him againſt the defendant. The defendant 
- Mod. 11. at the day of the return of the ſecond ſcire facias (which as well as the 

| mo on firſt ſcire facias was returned nhl, &c.) ſokemniter exactus venit et 


2& 8 Will. 3. dicitnguod ffe non poteſt dedicere quin praediftus the plaintiff execu- 
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Ceo 


diftas duas tertias partes vel plures in valore abſque aliquo ſecreto 


fraudulento five collateralt agreeamento pro aliquo majort advantagio 
' quam in eodem expreſſum foret obligaret et concluderet omnes alics cre- 


Jitores executores_ adminiſtratores guardianos et fiduciarios ſuos et 
omnes perſonas authorizatas vel clamantes ſub ipſis vel aliquo eorum 
tam plenarie et effeftive ad omnia intentiones et propoſita quaſi ommes 


et quilibet eorum actualiter facerent ſubſcriberent et ſgillarent faceret 
ſubſcriberet ef fegillaret talia agreeamenta five compoſitiones ; then 


he ſhews alſo the reſt of the act, which indemnifies executors, tru- 
ſtees, Cc. for what they ſhould do in purſuance of the ſaid act; 
and the proviſo, that ſuch agreements ſhould not defeat judgments, 
Cc. fo as they ſhould not affect the perſons of ſuch creditors, &c. 
prout per eundem aftum inter alia plenius liquet et apparet: Then 
the defendant farther faith, that he at and before the ſeventeenth. 


of November 1696 was indebted to the ſeveral perſons hereafter 
mentioned in the ſeveral real debts hereafter ſpecified, v/z. (and 


U 


then he particulariſes his creditors and his debts) 2 toto ſe attingen- 
tibus ad 356801. 45. et 10d. et non wltra, and that he ſeparairbus 


temporibus praedictis vel aliquo tempore inde non fruit indebitatus ali 


cut alii perſonae five perſonis quibuſcunque in aliqua dgfariorunt 


ſumma quacunque, quodque ipſe adtunc non fuit indebitatus prae- 
dlictis perſons ſuperius nominatis ſeu ecrum alicut in aliqua majori 


vel aha denariorum ſumma quam ut ſuperius mentionatum exi/lit, 


quodgue ipſe idem the defendant praedictis ſeparalibus temporibus 


ibidem inhabilis fuit ad ſolvendum debita ſua praedifa et fic inhabilis 


exiſtens ipſe idem the defendant ante pracdictum decimum ſeptimunt 


dieni Novembris 1696 apud Weſtmonaſterium praediftum in comitatu 
praedicto ſeipſum ſubſtraxit et abſcondidit ab uſuali loco ejus commora= 


tionis, eodemque the defendant fic abſcondente ſubftrafto indebitato et 
inhabit ad ſolvendum debita praedifta exiſtente, duae tertiae partes 


in numero et valore omnium realium creditorum ipſius the defendant - 


Ppraedictorum, viz. (and then he particulariſes their names) ofavo 
die Januar 9 Will. 3. apud Weſtmenafterium praediftum in comi- 
tatu praeateto per quoddam ſcriptum per eos reſpectiue ſubſeriptum et 


Jigillatum gerens datum eiſdem die et anno quoddam *agreeamentum et 


compoſutionem cum eodem the defendant de praedictis debitis per eun- 
dem the defendant ut praefertur debitis fecerunt in forma ſequenti, 
V2. they ſeverally covenanted and agreed with the defendant, 


quod ipſi acceptarent reciperent et caperent of the defendant duos 


denarios pro qualibet libra quam iſe the defendant debuit ſeparali- 
bus creditoribus qui ſcriptum- illud ſubſcripſerint in plena exonera- 


tone et ſatisfactione ſeparalium debitorum et ſummarum monetae quas 


7þſe the defendant debut ipfis fſeparalibus creditoribus, ita quod dude 


rertige partes in numero et valore ommum realium creditorum prae— 


fati the defendant, &c. figillarent et ſubſcriberent ſeriptum prae- 


dictum, et ita quod duo denarii ſolvendi 


pro qualibet libra quam ipſe 
I " = 


[ES ENS 


the 
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the defendant debuit iþ/is praedictis crediteribus qui ſeriptum illud 
ſubſcripſermt in manus fuas ſoluti efſent pracdictis ſeparalibus cred:- 
toribus vel eorum ſeparalibus executoribus admmſiratorivus vel af- 
 fignatis "infra terminum jive ſpatium quinque annorum proxime Polt 
tale tempus quale duae tertia partes in numero et valore omnium 
 realium creditorum praedicti the defendant, Gc. ſubſeriberent ſeriß- 
tum pracdictum et proxime poſt tale tempus quale ipſe the detendant 
ofſet actudliten exoneratus de ſuo impriſonamento per unum judicium 
modo et forma prout in actu praedieto et in ſcripto praedieto men- 
tionatum eft, prout per ſcriptum illud plenius liquet et apparet : 
then he avers, that this compoſition was made for the equal be- 
nefit of all his creditors in proportion to their debts without any 
fraud, Sc. and that the plaintiff had. notice thereof the day and 
place. aforeſaid, and was requeſted to ſign it, but that he refuſed, 

* Ec. et hec paratus eft verificare, unde petit judicium ft the plaintiff 
exccutionem ſuan praediclam ves ſits perſonam of the detendant Ha- 

here debeat, Cc. The plaintiff demurred generally, and the de- 


* * 


fendant joined in demurrer. 

95 | 1 * — [ "ps . 4 oj | : 8 0 
And this caſe was argued ſeveral times at the bar by Mr. Dee, 
Mr. Broderick, and Mr. Robert Eyre, for the plaintiff; and by 


— 


5 Sir. Bartholomew Shewer, Mr. Cowper, Mr. Raymond, and Mr. 
|  AMeomitague, tor the defendant. And the firſt exception that was 


+ 
C5 


— 


taken by the plaintiff's council to this plea was, that the defendant 
7 7 


has pleaded this compoſition to have been made per guoddam ſerip- 
Zi: of the creditors ſubſcribed and ſealed by them, which is in 


jucigment of law a deed, as when . one declares upon a bond, one 


4 2 
: 5 a "3 — 8 * —— 8 * * 
tum, Cc. and then the defendant ſhould have picaded it with a 
Wy ; 
1 


V | 


PP. 976. projfert in curia; tor all deeds make to the 
| pleaded by him, ought to be pleaded With a fert in curia; and 
therefore in this caſe for want of. pleading this deed of compoſition 
With a profert in 1719 the plea 1s ill. | 
herber the Againſt which it was argued by the council for the defendant, 
HITS 3 tha admitting, that this compolition ought to have been pleaded 
ia be forma or With a profert in curia; yet that ſuch omiſſion was only matter 
ſubltance of form, of which the plaintiff could not take advantage upon a 
my 


: Sid. 308. general demurrer. Cro. Elz. 217. Vauny v. Aplen, But the court 


— 


did not give any opinion upon that. But fee 10 G. 94. b. Dr. 
Lyficld's caſe. Gro. fa. 32. Dawbeney v. Banniſter 292. Pur rey 
v. Grime 360. Rollis v. Boulttng and Roberts, that the want of plead- 
ing a deed with a profert in curia, Where it ought to be, is matter 


wn of ſubſtance. Then it was farther argued by the defendant's coun- 
cil, that this compoſition was not a deed, nor is it requiſite «that it 
Mould be by deed ; torythe act of parliament fays, that they by 
80 I AS, writing 
4 


| 12 : 5 37 : 1 0 ; "21 : 5 Fo 7 „ 143 75 = 1 5 th : LE OR 
ſays that the defendant per fcriptum colmgatorium jgii jus ſgilla- 
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1 writing ſigned and ſealed, Sc. which does not deſcribe a deed, for 

XX qc livery is eſſentially requilite to the making of a deed : and then + 

it not being a deed, there is no need to plead it with a profert in 

"XT ::i7, no more than an award. And as to the caſe cited of the 3 Lev. 20;. 

gaeclaration upon a bond, that there it is only ſaid, per ſcriptum 

obligatorium ill figillatum, and yet that 1s looked upon as a 

deed, and always pleaded with a profert in curia; it was anſwer- 

gen, that it is partly by the courſe of the court, that ſuch declara- 

tion is held good to defcribe a bond, without ſhewing the delivery, 

and partly by reaſon of the word coligatorium ; but that an ap- 

pointment. in an act of parliament, will, power, Sc. to do a 

thing by writing ſealed, ſhall never be conſtrued by law, to be an jaſtrument of 

appointment to do it by deed, for want of an appointment that it compoſition | 

hall be delivered, the delivery being of the eſſence of a deed. aber Hagel 

And therefore they concluded the plea good notwithſtanding this ſuance # 8 

exception. And of this opinion was the whole court for the rea- l. 3 _ 

ſon laſt mentioned, and over-ruled the exception. minded a ch 
Ro PO h | a profert iu 

2, A ſecond exception taken by the plaintiff's council was, that /i. . 

the act, as it is pleaded, is that every compoſition made for the 

equal benefit of all the creditors in proportion to their reſpective 

debts, and ſubſeribed and ſigned by two third parts in number 

and value, ſhall bind, &c. then this compoſition pleaded in the 

defendant's plea does not appear to be made for the equal benefit 

of all the creditors; for it is pleaded to have been made by two 

= thirds in number and value, and that they agreed to accept two 

pence for- every pound due to themſelves ; ſo that it was made for 

their benefit only, and not for the benefit of the- other creditors ; 

and conſequently, the compoſition is not ſuch as will oblige the 

ther creditors by the act of parliament. 5 
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Io which it was anſwered by the defendant's council, that this 


compoſition was for the equal benefit of the two third parts, Sc. 

and made by them, and then their act will oblige the reſt, and 

they alſo might have taken advantage of the compoſition, and 

might have demanded the two pence for every pound: of. their 

| cicbts, as well as the ſubſcribers, and fo in effect and by the law it 

is 2 compoſition for the equal benefit of all the creditors. Beſides, 1 

Wat the defendant has awerred expreſsly, that this was a compoſition Compoſition, 

_ »vr the equal benefit of all the creditors, which the plaintiff has not by whom | 
denied, but has admitted by his demurrer, And Holt chief juſtice good ? 

ſcemed to be ſtrongly of opinion, that this compoſition was for the 

cqual benefit of a!) the creditors; but to that he did not give a 

voOfiuve opinion. 
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pur iuͤapt to 
the words of 


2. A third ez cception taken by the plaintiff's council was, that 
this act extended only to perſons who were impriſoned, or ab— 
ſconded for debt before the ſeventeenth of November, Ge. but 
the defendant has not ſhewn that he abſconded for debt ; for he 
has ſaid only, after ſhewing of his debts, that he was unable to 
pay his debts, ef fic Sababthes exiſt Ih he abſconded, Ec. et fic: 
abſcondente indehitata et inhabilt ad fovendam debita ſua praediciq 
exiſtente, two thirds, Sc. Now it may be, that though he was 


unable to pay his debts, yet he did not abſcond for the ſaid rea- 
ſon, but for the com on of ſome. crime, as treaſon, &c. and 


them he will not be within the intent or benefit of the ſaid act. 


And Mr. Robert Eyre cited a caſe ſome years ago, where ſuch a 
pica was adjudged ill for this exception. And of that opinion the 
ourt ſeemed ſtrongly to be; but afterwards upon reading of the 
act, and urging, that this plea was pleaded in the very words of 
the act, and that the defendant had no need but to purſue the 
words of the act of parliament, the court ſeemed to change t their 


opinion; but they did not determine this 1 


The fourth exce ption taken by the plaintiff s council, and 


upon vhich they principall: y relied, was that this compoſition 
pleaced k by the defendant was not any compoſition at all within 
the meaning of the act, becauſe it does not appear, that the defen- 
dant. e be at any time obliged to perform it, viz. by pay- 
ment of the two pence in the pound, Se. foraſmuch as the com- 


po RAPE is, that the two pence ſhould be paid within five years 


atter two thirds part of the creditors had ſubſcribed, and the de- 


fendant was diſcharged out of priſon according to the form pre- 
ſcribed by the act; and it does not appear in all the plea, that the 


defendant was in priſon: and perhaps the defendant was - not in 


priſon, and then he cannot be diſch 1arged out of it, and conſe- 


quently the two pence will never be payable. Beſides which, they 
8 that the payment of the two pence was a condition pre. 


e to the compotition, ſo that beiore the performance of it 


vi compolit tion was not to ariſe ; then it not appearing, that this 


condition preccedent was poſſible ts be performed, the compolitioa 
Can never take cffect. 


* 


Y 


To'which it was anſwe red by the PR EE s council. 1, That 
the words of the act were general, of any compoſition, and there- 
fore that two thirds of the creditors in number and value had au- 
thority, to make any agreement or compoſition whatſoever ; be it 


or forty years hence. And Sir Bartholomew Shower urged, that if 


they releated their whole debts, So, that would bind the other 


third 


conditional, pr with limitation; or be it to take effect immediately 
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third of the creditors. That in this caſe this was a compoſition, 
and ſubſcribed and ſigned by two thirds of the creditors, Sc. and 
therefore that it would bind the. plaintiff; and he will have his 
remedy for the money due to him, when it becomes due: or if it 
never becomes due, it will be ſame thing; becauſe he will be 
, in as good a condition as the other ſubſcribing creditors, to whom 
—_ the act has given power to bind all the creditors, 2. They urged, 
„ that this 22 quod could not be a condition preceedent, but if it 
8 were a condition, it would be ſubſequent and then if it were im- 
EZ ; poſſible to be performed, the compolition would be abſolute. But 
1 i it was poſſible to be performed, and was not performed, that 
 . *® ought to be ſhewn on the part of the plaintiff, And for this pur- 
.  * pole 7 Co. 9. Ughtred's cale. Cro. Elix. 219, 1 Leon. 229. Jen- 
> = nings v. Gower. Winch 103. Cooper v. Edgar, JV, Jones 38g. 
e 8 1 Roll. Abr. 41 5. pl. 12. Spring v. Caeſar, 3 Lev. 132. Edwards 
£ 2. Hammond. 3. They urged, that if this z7a quod were adjudged 
e to make a condition preceedent, yet the performance of it_ is mot 
i, = neceflary to be ſhewn in this caſe, becauſe the defendant has five 
years to perform it after his diſcharge out of. priſon ; .a multo for- 
5 tiori he has five years from the making of the compoſition: but 
1 = here it appears, that five years are not yet elapſed fince the compo- 
n =X#' ſition made; for the compoſition was made the eighth of January 
BE l 1097, and therefore at this time there is no need to ſhew it of by : 
_ = formed, ſince by the agreement, which appears te the court, he 
F. 5 has a longer time to perform it. 4. They urged, that this bar 
woas good to'a common intent; and therefore if the defendant was 
Z not in priſon, that ought to be ſhewn on the part of the plaintiff. 
And for that Gro. Car, 6, 196. 2 Bulir, 20c. Sort, 113, 
fe. 1 Saund. 298. were cited: that the true notion of a common in- ä N 
5 tendment is as much as to ſay, that ſomething in ſtrictneſs is 
inn omitted, which the court will ſupply by their intendment; which 
1 if the court will do here (admitting that the defendant ought to 
have ſhewn that he was in priſon) the plea will be good, and the 
compoſition performable. Sed non allocatur. For. (per totam cu— 
ian) this is no compoſition within the act; becauſe it may happen, A compoſi- 
that the defendant ſhall never be obliged to perform it. For the tion, which it 
agreement is to pay 24, in the pound, t quod it be paid within 8 
five years next after, c. which makes this circumſtance of time, never be bound 
when the money ſhall be paid, a condition preceedent to the com- = perform, is 
poſition ; ſo that if that be — performed, there will be no com- 
poſition. An agreement and compoſition within the act muſt be 
intended, a final agreement, ſuch as the defendant thall be bound 
to, and from which he cannot vary. Therefore until the money 
be paid in this caſe, this here will not be a compoſition; for if 
the money be not paid within the five years, the defendant will 
de at large from his agreement, and not obliged to pay the 2d. at 
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3. A third exception taken by che plaintiff's council Fakes that 
this act extended only to perſons who were impriſoned, or EY 
{conded for debt before the ſeventeenth of Weener, Oe. but 
the 3 endant has not ſhewn that he abſconded for debt; for he 
has ſaid only, after ſhewing of his debts, that he was unable to 
pay Jil debts, ef fic . exiſiens ke abſconded, Ec. et fic 

abſcondente indevitato et inbabili ad forvendam debita 2 praeaicia 
exiſtente, two thirds, &c, Now it may be, that though he was 
una to pay his debts, yet he did not abſcond for the ſaid rea- 
ſon, but for the commiſſion of ſome crime, as treaſon, Cc. and 
then he will not be within the intent or benefit of the ſaid act. 
And Mr. Robert Eyre cited a caſe ſome years ago, where ſuch a 
plea was adjudged ill for this ez ception. And of that opinion the 
court ſeemed ftrongly to be; but afterwards upon reading of the 
act, and urging, that this plea was pleaded in the very words of 
the act, and that the defendant had'po need but to purſue the 
words of the act of parliament, the court ſeemed to change thei 
Opinion; but wy did not determine this point. 


4. The Wort exception taken by the plaintiff s council, and 
upon which they principally relied, was that this compoſition 
pleaded b by the deſcendant was not any compoſition at all within 
the meaning of the act, becauſe it does not appear, that the defen- 
dant would be at any time obliged to perform it, viz. by pay- 
ment of the two PENCE in the pound, Sc. forafmuch as the com- 
polition is, that the two pence ſhould be paid within five years. 


_ - after two 3 part of the creditors had ſubſcribed, and the de- 
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fendant was diſcharged out of priſon according to the form pre- 
1 ribed by the act; and it does not appear in all the plea, that the 
defendant was in priſon: and perhaps the defendant was not in 
- priſon, and then he cannot be: diſch 2arged out of it, and conſe- 
quently the two pence will never be payable. Befides which, they 

urged, that the payment of the two pence was a condition pre. 
ceedent to the com zpotition, ſo that beiore the performance of it 
the compoſition was not to ariſe ; then it not appearing, that this 


condition preccedent was poſſible to be performed, the compoſition 5 


can never take effect. | 

To OLE it was anſwered by the defendant's council. 1, That 
the words of the act were general, of any compoſition, and there- 
fore that two thirds of wha: creditors i in number and value had au- 
thority, to make any agreement or compoſition whatſoever ; be it 
conditional, or with limitation; or be it to take effect immediately 


or forty years hence. And 4 Bartholomew Shower urged, that if 'L | 
they rele -aled their whole debts, Sc. Bat would bind the other 
— third 
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third of the creditors. That in this caſe this was a co npolition, 


. ? : F 5 
therefore that it would bind the plaintiff; and he will have his 


remedy for the money due to him, when it becomes due: or if it 


never becomes due, it will be ſame thing; becauſe he will be 
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| : in as good a condition as the other ſubſcribing creditors, to whom 
; the act has given power to bind all the creditors, 2. They urged, 
: that this ita quod could not be a condition preceedent, but if it 
. were a condition, it would be ſubſequent; and then if it were im- 
L poſſible to be performed, the compolition would be abſolute. But 
| if it was poſſible to be performed, and was not performed, that | 
. ought to be ſhewn on the part of the plaintiff, And for this pur- 
a pole 7 Co. 9. Ughtred's caſe. Cro. Eliz. 219. 1 Leon. 229, Jen- 
6 nings v. Gower. Winch 103. Cooper v. Hagar. JV. Tones 389. 
e I Roll. Abr. 415. pl. 12. Spring v. Caeſar, 3 Lev. 132. Edwards 
f . Hammond, 3. They urged, that if this ita quod were adjudged 
o to make a condition preceedent, yet the performance of it is not 
ir neceſſary to be ſhewn in this caſe, becauſe the defendant has five 
years to perform it after his diſcharge out of priſon ; 4 multo for- 
tiori he has five years from the making of the compoſition : but 
4 here it appears, that hve years are not yet elapſed ſince the compo- 
Fa ſition made; for the eompoſition was made the eighth of January 
is 1697, and therefore at this time there is no need to ſhew it per- 
© formed, fince by the agreement, which appears to the court, he 
. has a longer time to perform it. 4. They urged, that this bar 
© . was good to a common intent; and therefore if the defendant was 
18. not in priſon, that ought to be ſhewn on the part of the plaintiff. 
- = And for that Cro. Car. 6, 195. 2 Bulſir. 205, Savill, 111. 
c. = 1 Saund. 298. were cited: that the true notion of a common in- 
be tendment is as much as to ſay, that ſomething. in ſtrictneſs is 
n omitted, which the court will ſupply by their intendment; which 
e. if the court will do here (admitting that the defendant ought to 
7 have hewen that he was in priſon) the plea will be good, and the 
-- ompolition performable. Sed non allocatur. For fer totam cu- 
-; Zain) this is no compoſition within the act; becauſe it may happen, A compoſi- | 
1 1 tthat the defendant ſhall never be obliged to perform it. For eee it 
on agreement is to pay 24. in the pound, ita quod it be paid within fat nay 
=_ fave years next after, &c. which makes this circumſtance of time, never be bound 
; when the money ſhall be paid, a condition preceedent to the com- — perform, is 
hat poſition ; ſo that if that be never performed, there will be no com- 
ere. Poſition. An agreement and compoſition within the act muſt be 
au- intended a final agreement, ſuch as the defendant ſhall be bound 
e it to, and from which he cannot vary. Therefore until the money 
ly a be paid in this caſe, this here will not be a compoſition ; for if 
tf the money be not paid within the five years, the defendant will 
her ve at large from his agreement, and not obliged to pay the 2d. at 
ad 8m” | "i OT 
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all. And Hus chief juſtice. ( who pronounced the opinion of the 


Tra quod, when court) ſaid, that although 77a quod is held in Litileton, to make a 


ed ub. condition ſabſequent; yet that is in caſe of eſtates executed, but it 


ſequent. is otherwiſe in caſe of things executory. As if A. ſhall covenant, 


to convey his lands to B. ita quod 10 l. be paid to A. before 
Michaelmas ; the payment of the money is a condition precedent 
to the conveyance of the lands; and he is not obliged to perform 
his agreement, unleſs the 10 J. be paid at the time appointed. In 
this caſe the act intended, that it thould be a complete agreement, 
and that it ſhould not depend upon any contingency; but in this 
caſe the compoſition is ſtill worſe, for this here is a condition pre- 
cedent impoſſible; for it does not appear, that the defendant was 
in priſon, &c. and the court cannot intend it, for there is nothing 
in the plea, that can lead us to ſuch intendiment: Now if a con- 
dition precedent be impoſſible ; the eſtate, intereſt, or agreement, 
cannot rife : but a condition ſubſequent is of another conſideration ; 
for if the agreement had been, that the 2 d. ſhould be paid within 
the five years; that had been only in nature of a defeaſance of the 
agreement, and well enough. But it is otherwiſe now, this being 
& condition precedent impofſible. And for this reaſon judgment 
Was given for the plaintiff, TT IN 


Wright ver), : Crump. 


gaint à man 


2 a- . Was 1 for an e againſt Rolfe a an attor- 


for fut y, ſteward of a court in Norfolk, for having miſdemeaned 


jo ne I ws himſelf in a trial before him between theſe parties. And Holt 


gun a MP _ juſtice upon this motion cited a caſe, to have been adjudged 
"3 14 d SOD e- 

2 Salk. 667, n B. R. when =_ was chief juſtice, which was thus. The 
alk. 396. wehen of Hereford claimed a title to a houſe in Hereford, and in 
1 


order to recover it he made a leaſe of it to J. S. to the end that 


he ſhould ſue an ejectment, which J. S. did accoruingly in the 
mayor 's court in N and ſo the m mayor in effect was judge 


in his own cauſe, and he gave judgment for his leflee, and exccu- 
tion was tued there by him; and upon complaint of this matter in 


3. R. the court here granted an attachment, and committed the 
mayor for theſe proceedings. 


Odes arg. Dr. Mooduard. 


S. C. 1 Salk. V R. ai Haoper moved that the examination of the regu- 
AD L larity of a judgment entred up againſt the defendant, late 
1 Vert. 210, Prolocutor of the convocation, might be referred to Mr. Clarke ; 


26: 2 24d becauſe he ſaid, that the defendant — e the plaintiff a warrant of 
40 


2 Barnes 500 | | | "attorney, 


. 7 ad gluent entred againſt a man after his death as of the term preceeding, good, 


3 


Pp 


Fr ne 7 


© WS 


King's Bench, and he moved there, to be diſcharged upon com- 
mon bail; becauſe he ſeiſed theſe goods as judge of the admiralty Where ſpecial 


having uſed a trade, not having ſerved as an apprentice for ſeven 
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attorney, to enter a judgment againſt him for 3 laſt Hilary 
term; that the plaintiff did not proceed upon it in the term; that 
after the end of the term Dr. Voodeard died; and that after his 
death the plaintiff entred this judgment againſt him, which was 
erroneous. But Holt chief juſtice ſaid, that the entry will be as 
of the laſt term, and ſo before the defendant's death, and conſc- 
quently not erroneous; and that ſuch entry was not irregular, but 
agreeable to the conſtant practice of the court. But upon the 
ſerjeant's importunity they granted a reference, Se. but refuſed to 
ſtay the proceedings. And they told the ſerjeant, that if that was 
all the irregularity, he would get nothing by his reference. Po//. 


W 


Lumley ver /. Quarce. 


THE plaintiff brought an action of trover againſt the defen- g. C. f $41. 
dant in the Poultry counter in London for goods of a great i. 


value. The defendant removed the cauſe by habeas corpus into the . 1 


in Penſitvania, they being condemned there by ſentence ; and the bail is requi- 
ſaid ſentence affirmed here. upor. appeal by Sir Carles Hedges. 


"PE ; moval by ha- 
The plaintiff made idavit of the value of the goods to be 7 000 I. beas corfus. 


And per Holt chief juſtice the practice is, that if the plaintiff does No {ce the 


: | 5 3 I ſtatute of 12 
not ſhew his cauſe of action upon ſummons, the defendant ſhall Geo fe. 29. 


be diſcharged upon common bail, notwithſtanding that the cauſe and 5 Geo. 2. 
is removed from an inferior court. Now here the defendant, ha- © 7 
ving acted as judge, is not liable to an action. But bail was or-' 
dered to be put in for 500/. becauſe if the defendant acted as a 

judge, he will be out of danger of any action; but if he did not 

act as a judge, then it is very reaſonable that ſpecial bail ſhould 


* 


DC Put In. 
Regina ver/. Taylor. 


N indictment was found at the ſeſſions of the Peace of the cor- Indigment 


poration of Wells in Somerſetſhire againſt the defendant, for „bon 5 Fw. 

cap. 4 taken 
| —_ at the ſeſlions 
years. And being moved into the King's Bench by certiorari, it in a corpora- 


was quaſhed, becauſe the juſtices at ſuch ſeſſions have not juriſdic- 


tion to take ſuch indictments, for the ſtatute doth not give them ju- 
riaiction, and juſtices of peace have no. juriſdiction but by ſome. 


itatute. : 


G I Regina 
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TOY Regina wor Ford & al”. 


: T _ J. ORD and the other defendants were convit of deer-ſtealing 
12 Mod. by juſtices of peace according to the late a& of parliament. 
1 cveri facias And the convictions, being removed into the King's Bench by cer- 
for penalties fijgrari, were there EE And after the confirmation, and 


upon convicti— | 
obs of deer. before execution awarded, the perſon, who was as well the in- 


ſtealing. former as the owner of the deer, died ; and his wife, being his ad- 
horn —_ ptr wins ſuggeſted his each upon the roll, and that "The was 
ys - & adminiſtratrix, and upon that ELL levari facias upon the ſaid 
Cap. „ convictions confirmed as aforeſa! "20 levy the pena ltics; Which 
12 Geo * were levied ce by the hen? and diſtributed as the ſtatute 


9 Geo. 1. direfts. And now Mr, King moved, that this execution ſhould be 


C. 22. 


ſet aſide as irregularly obtained. 1. Becauſe a J "vari facias does not 
lie. 2. Becauſe the execution ougnt not to have been {ud by the 
adminiſtratrix without a /i e fac ids, Sc, But as to the firſt objec- 

hoes wg tion, the whole court held, that a wart facias well lay. But 


| ANV 5 1 7 : 0 
where a party they held, that this execution was irregular ; becauſe in no Cale 


to the jung. Where the parties to th e nt are cl anged ! ought execution to 
ment dies, be- 1 | | 


— e ſue Van. the 101 1 her | re = 
gore another. be ſued by any other witt out a ſcire facias. Whereupon reſtitu- 


can ſue execu- t10N Was granted of the money 8 


ton, 


Attornev ge - Mem orandum, That tho firſt d aay June 1702. * Edward Northe cy 


1 l 
neral and fol 7 attorney general 70 th e late King, and Simon Harcourt of the 
CitOr gener at By 


Inner Temple eſquere, received. commiſſions to be aitrney general 
and fler tor general 10 the Ween, and were ferorn the ſame day before 
the lord heeper of the great cal, and afterwards were knighted by 
the Queen, Sir John Hawles, late ſolicitur general to the 4  deceaſ. d 
Eng, received notice of hrs removal fome days br . 


9 
Judges for life 
8 wy John Turion tnieht, Jefirce of the King's Bench, and Sir Henry 
the demile.0 
the King, Hz teil night, baron of the Exch: quer, YE 1 lotters 
Seer Ric, 3. 4. Lord keeper of the 
Anderſ. 1. 


* fuperſeac _ 4 COM: ri ons, and ta acquaint hom. that they a 1 
112 - 
Dicr 165. a. cave theur ſupericdeas within two or three days after; and 


from the 


7 £0. 30 a. Fher- IWR he r forre -d it to their diſcretion, whether they 10 


os Rab: come i0 Weſtminſter-hall or ſo ſhort a. time. And upon receipt 
> nit. 1-5, of the Jaid letters they did not come to the hall. And afterWwar 4 


Cro Car 1 2 077 TRE the. ninth of 
Bro. Pat 89. 


2 90 D : 2 


—— 3 ere a patent 
4 Edw. 4 44. | | | 


Memoranda, That Thurſday the dd of June 1702. Sir 


Treat feal, that 7; TAS the Queen's leaf! Ur - oF 


June they received their ſuperſedeas 8. 
Fuck = And fo they determines 0 queſtion againſt their intereſt, viz. that 


e. 
i | 
a 4 
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* 


. * © " N : 
g patent to be judge quamdiu fe bene geſſerint, &c. determined by 
tbe demiſe of the King, of which many doubted. 


Memorandum, That in this Trinity ferm the Queen gave di— 
roctios for renewal of the judges patents, and for ſupply ef the 
wacancies, and accordingly they all received new patents, except- 
ins Holt chief juſtice de B. R. who bad received his writ as 


' aforeſaid. Aud Mr. Price and Mr. ſerjeant Smith were made Judges made. 
' madves inſtead of Sir John, Turton and Sir Henry Hatſell lately 


remgved, And Mr. Robert Price not being a ſerjeant, $;r Tho- Sir Thomas 
mas Powys and he received writs to be ferjeants, And accord- * 
ingly Tueſday the teventyrthird of June they appeared in chuncery, made ſerjeants. 
aud took the oaths of ſerjeants; and afterwards they were coifed 
in the treaſt y of the Common Pleas; and being robbed in their party- 
coloured robs, were brought to the bar of the Common Pleas, and 


counted; and gave rings, of which the inſcription was, Regina et 


lege gaudet Britannia; ad afterwards they made a treat in Lin- 


colns-inn-hall, here there the greateſt part of the judges, &c. 
were preſent, and foine of the novility, Note, That at firſt was in- 
graved Deo et regina in the motto of the rings; which not being ap- 
provegs of by the lord keeper of the great ſeal, he gave direction, that 
:f ſhould be altered, hich was dune accordingly. The next day, 
being. the feaſt of St. John Baptiſt, the judges were ſworn in the 
morning (except Mr. Haren Price, who was not ſadern till night, © 
to the end to have preſerved the ſeniority for Mr. ſerjeant Smith 
then avout his return from Ireland) at the houſe of the lord heeper 
of the great ſeal, viz. Sir John Powell ( formerly a juſtice of the 
Common Pleas) Sir Littleton Powys and Sir Henry Gould 


juſtices of the Queen's Bench; Sir Thomas Trevor chief Juſtice, 


Sr Edward Nevill, Sir John Blencowe, and Robert Trac 
feirte (Jormerly a baron of the Exchequer ) juſtices of the Common 


leads; and Sir Edward Ward, Sir Thomas Bury, Robert Price 


efqurre, barons of the Exchequer. Serjeant Smith was not feoorn 


ten, nt being returned from Ireland, but be was ſworn befere the 


(Heilt. = 


4 Memorandum, That the ſame twenty Fourth of June Sir Thomas 
zowys Luigi, ſerjcant at Law, and Mr. ſerjeaut Birch, - were 
<orn jemer Ruren's ferjeants, by which they haue precedence of the 
elterney and ſolrgiter general. And at the {ame time Mr. Recorder 
Lovell, wr John Darnall kmght, Sir ſoſeph Jekyll kmght, and 
Jerjeant Hooper, were , ſworn Queen's ferjeants, having received 
ter patents before. 2 7 


Memo- 


5 
2 > 
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4 <> ana. 


. DW CT: — FEI IS 2 OI — 


Memorandum, ' That the Jame tewenty-fourth of June Sir William 
Vhichcote knight, John Conyers eſqurre, and William Cowper 
Z 7225 cre ſworn Queen's counſel, having received their patents 
het! f | 
8 
0 
. | | 


Note, That by theſe alterations ſerjeant Bond, ſerjeant Wogan, 
ſergeant Philips, ſerjeant Hutchins, and ſerjeant Whitacre, ſerftants 
to the deceaſed King, were left out from being Queen's ſerjeants ; and 
$ir Nathaniel Powell, Aglionby eſquire, and William 


Clerk eſquire, were leftreout from being Queen's counſel, they Paving 
all been counſel to the deceaſed King. 


Serjeant Hook was removed from being a Welch judge, and Mr. 
Peaſly ſucceeded him as chief; and Marmaduke Gwynne eſquire ſuc- 
ceeded Mr. Peaſly. And Charles Cox eſquire ſucceeded Mr. Baron 
Price 72 bis place of Welch judge. The other Welch judges had 
their commiſſions renewed, except Francis Floyd eſquire, who was 


afterwards removed, and ſucceeded by Thomas Webb eſquzre. 


Note, That Sir Joſeph Jekyll, chief juſtice of Cheſter, n/ited, 
_ that bis - md was not determined, being uſually granted for h fe, and 


therefore he continued the exerciſe 7 it without a new patent. 
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Poitvin * Tregeagle. 


8 HE | plaintif ſued a Iatitat elt the defendant return- Amendment 


able in Hilary term 13 Will. 3. and in the ſame term he of a declarati- 
declared upon it againſt the defendant, and alſo in the ſame by — rcred 

term he delivered a declaration by the by in afſump/it up- not be granted 

on ſeveral promiſes ; to which laſt declaration the defendant <A in the name of 
the plaintiff. 

acm aſſumpſit. And iſſue being joined, notice was given for trial. The reaſon is 

After which the plaintiff ſeeing, that his Chriſtian name was miſta- plain, for if 


ken, vi, John, where it ſhould be Peter; Wedneſday the tenth eee 
of June, all being in paper, Mr. Raymond moved for leave to taken, it is no 
amend the declaration, which was granted upon payment of coſts, declaration at 


But afterwards when the attorney came before Mr. Clerꝶ, to have bis tage, and. 


if Peter will 
the coſts taxed, he refuſed to do it, becauſe in this caſe the plaintiff declare by the 


could not have leave to amend, this being only a declaration by * 3 
the by. Upon which Mr. Raymond moved the court for their di- wt ER” 
rection to the maſter to tax the coſts Monday the fifteenth of June. ſuit, ſo he has 
And he urged, that ſuch amendment might well be granted, tho = os 
it was a declaration by the by; for ſince the delivery of the decla- amend. 
ration was regular in this manner, it would be a declaration to all 

purpoſes, and therefore would partake of all advantages that other 
declarations enjoyed; that it was in effect founded upon the latitat 

in the other action, and therefore in this matter of the name of the 

plaintiff might well be amended by it; that it would be no preju- 

dice to the defendant, becauſe if he nonſuited 7obn Poituin, yet he 

could not levy the coſts upon Peter Poitvin, But nevertheleſs 

Powys and Gould juſtices, being only in court, held that ſuch 
anendment could not be oranted, becauſe there is no writ by which 


the declaration can be amended ; and therefore: they refufed to give 


any direction in it. 


H 5 Green 


— 6 2 
—— 


1 
0 
1: 

10 
{ 
: 1 
4 
18 


"OED 


— 3 ů 


4 - 


-72 Irin. Term 1 Annae reginae 


Green Dey. Rivet. 


TT IT 5 Intr. Mich. 13 Vill. 3. B. R. . Rot. 316. 


421. 
„. 


* Med. Nebitatus aſſumpſit for goods ſold. The defendant pleaded the 


A hill of Mig. 1 ſtatute of limitations. The plaintiff replied, that he at Weſt- 


dleſex cannot minſter in comitatu Middleſex die tunae proxi mie paſt tres ſeptimanas 
be returnable 


= an iy Pafchae proſe CLA uit a bill of Middleſex for the ſame cauſe of 
802 itis ſued. action returnable in B. R. apud Weſtmonaſterium hraedicto ae luna? 


Vide 1 Mod. proxi me poſt tres ſeptimanas Paſchae, Cc. which was within the 


31, 89, 268. 


351 4 „. fix years. The defendant rejoined matter impertinent and idle, 
71, 


72, 311. upon which the plaintiff demurred. And exception was taken the 
1 Vent. 90. laſt term by Mr. Cheſbyre for the defendant, that the replication 


2 Saund. 125, 


127. was ill, inaſmuch as 4 bill of Midaleſex did not appear to be 
x Saund, 36, good. For, 1. it is pleaded to be ſued Monday proxime poſt tres 


F Paſcbae, returnahle apud Weſimonaſterium pravdict. die lunge, c. 
Comb. 70. 


1 Show. 354. Now in point of grammar praedicł. muſt be reſerred to Weſtmong- 


2 1 79, flerium, and then the Monday proxi me poſt, &c. the day of the re- 
1 


1 turn muſt be regarded as the Monday proxume poſt tres Paſchae next 
: after the writ ſued, which will be twelve months after; and ſo the 


* 


Sce after. bill of Middleſex, being a proceſs to arreſt the body of the defen- 


dant, and 3 ſo long a return, is perfectly void. And for that 
he cited Tr. 15 Edi. 3 1 Ede. 4. 4, 12, 13. Daliſon 104. 
. 655. 222 467. Dier 118. 1. If procdidt. ſhall be 
taken to refer to die oe, and ſo the ſuing out and the return the 
ſame day, it will be a bad bill of Midaleſex; becauſe ſuch bills of 
Middleſex are not w arranted by the courſe of the court, but they 
_ ought to be ret turnable immediate, or de die in diem, 80 that wa 
ways the bill is void, and will not prevent the operation of the 
ſtatote of limitations. Againſt which it was urged by Mr. ſerjeant 
Hall for the plaintiff, that the praedict. may well be referred to 
die Iunae, and then it will be well enough, becauſe the proſecution 
and the return may be the ſame day. As in Wales, they are not 


confined to fifteen days between the zefte = return, but proceſs 


may be returnable the next day. Cro. Car. 179. Gr 72 de /. Jen- 
3 1 Saund. 74. That bills of Midalefex bo founded upon the 
m and cuſtom. of this court, and therefore not confined fo 


ſtriethy to the rules that govern other writs; as bills of Middleſe * 


have not any fete. 2 Sid. 129. And therefore he concluded, 
that this bill of Mz adleſex ſhould be taken to be returnable the ſame 
day, and well enough. But the whole court held it ill, and there- 
fore gave judgment for the deſendant, nf, Sc. before the end of 
Eaſter term. And afterwards Mr. Raymond attempted to ſhew 
cauſe, 7 abJente Halt chief Jubtice, and obtained an enlargement 
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| before the ſubſtantive, than after it. Beſides, that it would be hard, 
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of the rule until the firſt day of this term. At which day he urged, 
that the praedict. ſhould be referred to the die lunae, and not Weſk- 
monaſteriuim, becauſe one never makes uſe of the word praedict. 
when one mentions Weſtminſter upon the record; and therefore in 
the entry of the continuances one does not ſay apud Weſtmonaſterium 
pracdictum, but Meſtmonaſterium generally; alſo that it is no ob- 
jection, to ſay that it cannot be referred to the die, &c. becauſe it 
goes before it; for it is more elegant Latin, to inſert the adjective 
when it was in the power of the court, to make a conſtruction that 
would preſerve a debt, to make ſuch conſtruction as would de- 
ſtroy it. And for theſe reaſons the court ſeemed to incline to refer 
prardif?. to die. Then he urged, that a bill of Mzddleſex might 
be returnable the ſame day that it was ſued out, as proceſs in many 
courts are. Habeas corpus in this court returnable immediate, &c. 
But Hut chief juſtice ſaid, the proceſs was returnable de die in 
diem in this court; that a bill of Mzadleſex could not be returnable 
the ſame day that it was ſued ; that in this caſe the fault was, in 
not having pleaded this bill to have been proſecuted as before, &c. 
And therefore he was clear, that the defendant ought to have judg- 
ment. To which the other judges agreed, and they diſallowed the 
cauſe, Cc. _ . 


Lapiere ver/. ducem St. Albans. 
In the Exchequer, Friday Tune 19. 


THE plaintiff brought an action of debt againſt the defendant I judgment 
2 upon a ſingle Engliſb bill, viz. I do promiſe to pay to Francis b detaul 


| | ſingle 
TLapiere or order the ſum of 40 J. the firſt of October next, witneſs = 4-19. a 


| ll the inte- 
my hand and ſeal ; which bill was ſigned, ſealed and delivered. by reſt ſhall be 


the defendant, dated the fifteenth of March 1693. The defendant 1 — 
permitted judgment to paſs againſt him by default. And the maſter 2 Salk 623. 
of the office at the plaintiff's requeſt declared, that he would give 

intereſt for this money in the damages. Upon which the defendant 

by Mr. How made application to the court to have their rule, to 

hinder the maſter of the office from doing ſo. And he urged, that 

intereſt ought not to be given at all; becauſe the bill being ſingle, 
the debt was certain, and where the debt is certain, the party ought _ 4 
not to have intereſt; for that would be in ſome manner againſt his 

own agreement, which was to content himſelf with the ſum con- 

tained in the bill, Befides, that in debt for rent they never give 
intereſt, no more here, Sc. But againſt this it was urged by 

Mr. Raymond, that it was the conſtant practiſe in all the courts of 
Meſiminſter ball, upon judgments in debt upon default or confeſ- 

5 ſion, 


hs. 
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8 ſion, to tax the damages occaſione detentionis debiti. Then the non- 
payment of intereſt, when the debt carries intereſt (as all Engliſb 
bills do) is a damage to 'the plaintiff, But as to the caſe of rent, 
it docs not carry intereſt, and therefore in ſuch caſe no intereſt ſhall 
be given. And he cited 2 Saund. 106. Holdip v. Otway, as a 
much ſtronger caſe, where in debt upon a bill obligatory brought 5 
againſt an executor upon a bill of the teſtator judgment was given 7 
by default in the Commen Pleas, and the intereſt of that bill was : 
taxed in the damaged; and yet in fuch caſe the judgment is, that 
the damages ſhall be levied de bonis teſlatoris, fi, Ec. ſi non, tunc 
de bouts proprits of the executor ; and upon error brought in B. R. 
as to that matter, the ſaid judgment was held good, but reverſed 
for other error. And in this preſent caſe the whole court of Ex- 
chequer were clear of opinion, that the intereſt ought to be taxed 
by the matter of the office in the damages. | | 


Rolleſton Note, that Mich. 6 Will. & Mar, B. R. 1694, between Rolle/ton 
ie 8 3 and May, debt was brought upon a ſingle bill dated ſeven and twenty 
not againſt years before, againſt the defendant as executor to his father, and 
executor. judgment was given againſt him by default; and Mr. Aſhton then 

ſecondary taxed damages and coſts, And Sir Bartholomew Shower 
moved the court, that the intereſt ſhould be included in the 'da- 
mages, upon the authority of the ſaid caſe of Holdip v. Otæbay, 
2 Seund. 106. But it was denied fer curium; becauſe by ſuch 
. means, if the defendant had not affets, he would be compelled to 
- pay this intereſt, being included in the damages (the entry being, 
as to the damages, / non, tunc de boms propriis) out of his own. 
eſtate, which would be very unreaſonable. I, DD 


5 


Burton ve /. Souter. 


able to E an “ ſtom of merchants, and declared upon a note ſubſcribed by 
or order. the defendant, payable to the plaintiff or order, &c. The defen- 
dant pleaded a tender, and brought the money into court. The 

plaintiff took the money out of court; and then to have damages, 

Cro. Jac. 126. traverſed the tender. And iſlue being joined upon it, a verdict was 

pl. 15. found for the plaintiff, and a penny damage given. Upon which 
Hute 643. 0 .. 75 b . 0 ; Fa . 
Salk. 129. Mr. Bredcric> moved in arreſt of judgment, 1. That {ſuch note is 

not ee cuſtom of merchants, but they ought to declare 

upon a miratus, and give the note in evidence; as it was ſettled 

laſt term between Cler and Martin. | See the ſaid caſe before, Ire 

| Accepting of And of that opinion was the whole court. 2. That the plaintiff 

money out of could not proceed for damages, after he had accepted th 

court bars the P Ses, 1 Cepted tne mone 


proceeding for brought into court. And of the ſaid opinion was Holt chic 
damages. e 88 


A ſiempfit upon Amel upon ſeveral promiſes. One count was upon the cu- 


f juſtice 
ſtrongly. 
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Mone. as he had been. before in the caſe of 3 Lewin. 


See the ſaid caſe before, 639.] But becauſe the potea was not in 


court, it was only ſtaid until, Sc. And afterwards it was ſtaid 
abſolutely; Mr. King council for the plaintiff declaring, that he e 


could not maintain i, 


Shirley wot Wright, 


HE plaintiff brought an action of debt againſt the defendant $ C. 1 Silk 
for the eſcape of J. S. being in his cuſtody as ſheriff of the 273. 
county of Cheſter, 12 virtue of a capias ad ſatisfaciendum iſſuing +£ * 


Far. 29. 
out of the court of upon a judgment recovered there ; Danv. Abr. 


by the plaintiff againſt the ſaid J. S. And upon not guilty pleaded, 121. Tx 6. 
2 verdict was given for the plaintiff at Guildball in London the laſt LO 


A capias ud 


fatts Faciendun 


term. Upon which the laft day of the laſt term Mr. ard moved 


in arreſt of judgment, that it appeared upon the declaration, that returnable 


the capras ad ſatisfactendum bore teſte in Michaelmas term, and was vir ww” 
returnable termino Paſchae next following: fo that all Hilary term is not void. 
intervened, and was left out; and that for this reaſon the ſaid ca- 8 "OP 
pias ad ſatisfaciendum was ahogether void; and then of conſequencſsde 
it was no eſcape in the defendant, though he permitted J. S. to go 

at large. And to prove, that if there is an intervenipg term be- 

tween the teſte and return of a capias, the writ is void, he cited 

Fitz. continuance 3. becauſe the defendant ought not to ſtay fo See before, 
long in priſon. Hil. 21 Hen. . 16. . 27. Drier 175. Cro. Eli. 8 5 
466. Ne&or and Sharpe v. Gennet in point; where it is held, that : boy Jabel 
a man taken upon a capras utlagatam returnable five years after the v. Norton 
feſte was not lawfully a priſoner ; and that it was no eſcape in the 


| keeper of Newgate, though he permitted him to go at large. Upon 


which the court made a rule, that the judgment ſhould be ſtayed, 
until, Sc. And now this term Mr. Common ſerjeant Dee, Mr. 
Brederick and Mr. Cheſtyre, moved for judgment for the plaintiff. 7 


And they ſaid, that all the books cited. of the other fide, which 


affirm, that a capias, that has a term intervening between the teſte 
and return, is void, except CY. Elig. 466. muſt be underſtood of 
a capias in meſne proceſs, and not of a capias ad ſatigfaciendum, 
which is apparent by the reaſon given by the faid books, viz. that 
the defendant” ought not to be detained o long in priſon, without 
having an opportunity to make his defenſe. But the ſaid reaſon does 
not hold in cafes of writs of execution; for there the defendant 


_ ought to be kept in cuſtody, until he pay the whole money reco- 


vered againſt him, and then upon payment thereof he ſhall be diſ- 
charged, and not before. Then if the ſaid reaſon fails in caſes of 
capias ed ſulifaciendum, the law will fail alſo. Wherefore they, 
concluded, that a capras ad Satrsfaciendum with ſuch a return was 
not 
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caſes were cited, to prove, that the ſheriff ſhall not take advantage 


not void, but was only voidable at moſt. And then if it were only 
erroneous and voidable, the ſheriff ſhall not take advantage of it; 


but it will be an eſcape in him, if he permits a man taken in exe- 
eution upon ſuch a writ to go at large. And to prove that, C70, 


Eliz. 188, Buſhe's caſe, 2 Bulſin. 256. Keiſar v. Tyrrell, were 


Cited, where it was held, that if the defendant is arreſted upon a 
capias ad ſatigfaciendum, iſſuing upon a judgment without a ſcrre 
facias, after the year, and the ſheriff permits him to eſcape, an 
action lies againſt the ſheriff, notwithſtanding that the capias ad 
fatisfaciendum iſſued erroneouſly. So in Moor 274. Cro. El. 164. 


Oznel v. Paſton, it was held, that if it ſhould be admitted, that 
a capias ad ſaligfaciendum would not lie upon a judgment upon 
a ſcire facias upon a recogniſance acknowledged, in Chancery; yet 


if the court awarded a. capias ad ſatigfaciendum, and the ſheriff ar- 


reſted the defendant upon it, and permitted him to go at large, an 
action would lie againſt him for the eſcape. And ſeveral other 


O 


of error in proceſs. 2 Saund. 100. Cro. Elis. 271. Richbell v. God- 


dard, Poph. 205. a ſtrong caſe, where a capias was returnable at 


the day of All Souls, which is not a dies juridicus, and the ſheriff 
was forced to have the body in court. 21 Edw. 4. 23. Dier 67. 


and 21 Edi. 3. 31. Fitzh. jour, 9, were cited, that the juſtices at 


their diſcretion may give day. From whence it was concluded, that 
this writ was not void, and conſequently that the defendant was 


guilty of an eſcape; and therefore that the plaintiff ought to have 


his judgment. 


Mr. Meuntague and Mr. Ward for the defendant argued to the 


| ſame purpoſe as was done laſt term. And they relied principally 


upon «the caſe in CY. Elig. 466. as a caſe in point, there being no 
difference as to this purpoſe. between a capras ad fatisfaciendum and 
a capias utlagatum. 
Netetor and Sharpe v. Gennet was a caſe in point; but he ſaid, he 


Was not ſatisfied with the reaſon of the ſaid caſe; for there is an 
apparent difference between writs of meſne proceſs, and writs of 


execution; for in caſe of writs of a meſne proceſs if a term be omit- 
ted between the ee and return, the cauſe is altogether out of court. 
But that is to be underſtood in perſonal actions; for in real actions 


the law is otherwiſe, for in them there muſt be nine returns be- 
tween the tete and return. 


But in caſe of a writ of execution the 
cauſe is come to its end. In caſes of meſne proceſs it would be 


hard to ſuffer ſo long a return, becauſe the body muſt lie in priſon; 


without having an opportunity to make a defenſe, when perhaps 


he is able to make a good defenſe. But the defendant ought to lie“ 
in execution, and the ſheriff ought to have his body always ready, 


to bring to the court, when he ſhall be commanded by habeas 
FER = — corpus, 


And Holt chief juſtice held, that the caſe of 
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S judges; d. Holt chief juſtice, 


© ſure you are among your Bridewell birds, you are not among 
your Brigewwell birds, you are miſtaken :” and upon this the 


— ——— „— 
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Powys and Gould juſtices held, that this writ could never be void. 
And therefore they gave judgment for the plaintiff, nf, So. 


Regina ver/. Rogers, 


T FPON a certiorari directed to the mayor and aldermen ofs. C. 2 Salk. 
1 London, to remove, &c. they return, that there is a cuſtom a5 426. 
in London, that if any citizen of London makes an aſſault upon, or) Mod. 
ſpeaks words defamatory of, an alderman of London being in the Cuſtom of 
execution of his office, that the common ſerjeant of the city of e onalpeg 


London ſhould exhibit an information againſt ſuch perſon in his ſerjeant to ex- 


name in the court of the mayor and aldermen, and that proceedings mn 
| mation againſt - 


might be againſt him there, in order to impoſe a fine upon him; à man aftault- 


that at a wardmote held before Sir Robert Jeſferyes one of the al- ing an alder- 


Amen ha Sit dar + _ 4 „ man, &c. in 
dermen of the city, the defendant Rogers made an aſſault upon I 


Rzhert Tefferves, and ſpoke of him theſe defamatory words (the the mayor 


* 


:wardniote being held in a church) © If I am churchwarden next and aldermen. 


| 3 8 Mod. 
year, you Hall aſk my leave to keep your wardmote here: upon 3 


which Sir Robert Tefferyes called him rogue and raſcal ; to which 5 Mod. 25. 
Rogers replied, © I have as much to do here as you; you think 2444. 


common ferjeant exhibited an information againſt him, c. 


Note, Sir Robert Jefferyes was governor of Bridewell. | 


Several motions were made in this caſe by Mr. Recorder Lovell, 
and by Mr. Dee Common ſerjeant, for a procedendo. And they 
were oppoſed by Mr. Broderick and Mr. Yates, on behalf of the 


_ defendant. And it was agreed by the court, and council of both 
£des, that a cuſtom to disfranchiſe for ſuch words would be void. Cuſtom to diſ- 


2 Leu. 200. But Mr. Dee ſaid, that notwithſtanding the report NNE 8 


3 a | | ; freeman for 
of the caſe in Levinz, he had ſeen a rule for a procedendo in the defamatory 
ſaid caſe. 2, It was reſolved, that a cuſtom to proceed in ſuch Node ſpoker 


| = — 3 him of an 
manner for an aſſault of an alderman exerciſing his office was good, 3 18 


ſince it tended to preſerve the good government of the city: that void. 


the proper proceeding for offenſes by the common law was by in- 


dictment, and yet they preceeded in this court by information 
againſt offenders; and for the ſame reaſon a cuſtom to proceed in 
ſuch manner in London will be good. Then the cuſtom being re- 
turned, ſince it is not unreaſonable, it ought to be allowed. And 
therefore upon this point of the aſſault only, without having any 
regard to the words, the court declared, that they would grant a 
Hrocodendo. For as to the words, Holt chief juſtice ſaid, that ſince 
no information or indictment will lie for theſe words at common 


7 425 


6 Mod. 124. 


+ /i9. JMaithew Machell bl ſecond ſon in tail; 


— 
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"ory 


T. Jones 229 law, 2 Roll, Abr. 78. 2 Inſt. 181. it was a great queſtion; whe- 


ro. Eliz. 78, 


689. ther this cuſtom, to proceed in another manner than the common 


1 Ventr. 327. law would all ow for words, would be good. For the common 
1 Vent, 10: love has provided a proper method for puniſhment of ſcandalous 
binding to the words, vig. binding to the good behaviour; fuch words being a 


good beha> | 2 f 3 
FT EY "WIT" of the Peace. 3. It was reſolved, that ſuch infor mation 


dalous words. would well lie in the court of aldermen. Though it was objected, 


that this would be to make the party injured judge in his own 
cauſe, the offenſe being aſſault upon one of the aldermen. But 


Holt chicf juſtice ſaid, there was a difference between this caſe, 


where the offenſe is an aſſault upon an aldermen, and if it had 

been an aſſault upon the mayor; for the mayor is the head of the 
corporation, and an integral part of it, without whom the court 

cannot be held; but otherwiſe it is in the caſe of an alderman, for 

the court may be held without him; and when his cauſe comes 

on to trial he ought to leave the bench. And this is like the caſe 

Dean and of a dean and chapter, or mayor and commonalty, The dean and 
ORE Chapter cannot make a grant to the dean, nor can the mayor and 
tne dean. commonalty make a grant to the mayor; but they may make 


grants to one of the chapter, or of the commonalty, reſpectively. 


So if the chief juſtice of the King's Bench bring an action in this 

court, the placita muſt be before the other three judges, omittin 
Debt by the the chief juſtice. And he cited a caſe lately adjudged here be- 
3 8 tween the mayor and commonalty of the city of London and Mood; 


Mayor of Where it was held, that an action of debt being brought by the 


: ondon v. mayor, Ac. for a fine for not ſerving the office of ſheriff of London, 
V. 009, 


being duly elected, was ill; but it had been otherwiſe, if it had 


been brought in the name of the chamberlain. And a procedendo 
Was granted for t he reaſons aforeſaid. 


"Mack ell wh Clarke 


Intr. 2 ch. 12 2 8. B. R. Net. 342 
S. C. 2 Sal. P jetment, 


619. 


8. C. Comyns life, remainder to John Machell his eldeſt ſon in tail 


, remainder to 


and after that he ſuffered 
Covenat to 


Kerr ® a common recovery with fingle voucher, in which he was tenant 
ſtand ſeiſed by | 
rcoant in tall, to the praecipe, which recovery was ſuffered to other uſes. And 


the queſtion upon this ſpecial verdict made in the Common Pleas 
was; Whether the tenant in tail had made any alteration of the 
eſtate· tail by this covenant to ſtand ſeiſed, Gc. for if he had made 
any alteration of the cſtate-tail, then he was become tenant for 


I life 


Upon ſpecial verdict the caſe was thus. Tenant in 
Kagel 18. . tail covenanted in conſideration of natural love and affection, 


3 Danv. Abr. to ſtand ſeiſed of the lands in queſtion, to the uſe of himſelf far 
| 108. P 10. life 
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- li with remainder over at fupra, and of conſequence the recovery 
n MH {fercd by him was a forfeiture of the eſtate for life, and the 
n de uſcs limited upon the recovery could not ariſe; bot. c. contra 
5 if the covenant to ſtand ſeiſed made no alteration of the eltate-tail, 
8 then the recovery was well ſuffered, and the eſtate-tail barred, and 
n the new uſes would ariſe. And it was adjudged 2 C. B. that the 
; * covenant, &c. did not alter the eſtate-tail, and that the common 
pl * recovery was well ſuffered, and the new uſes aroſe. And it Was 
t ” argued at the bar ſeveral times, by Mr. Peere Williams and Mr. 
1 King for the plaintiff in error, and by Mr. Cowper and Mr. Bro- 
derick for the defendant in error. And now. this term Holt chief 
juſtice delivered the opinion of the court, vis. of himſelf, Poreys 
15 Gould juſtices, the vacancy made by the removal of Turton 
juſtice not being then ſupplied, that the judgment of the Common 
Pleas ought to be affirmed. And he faid, that though there are 
many authorities in the point, yet the reaſon given in the reports 
of them is not clear, and therefore he would give at large the 
reaſon of his preſent opinion, It has been made a queſtion, "if te- if nt is 
nant in tail bargains and ſells, or leaſes and releaſes, or covenants tail bargains, 


to ſtand ſeiſed "of the lands intaile d, to another in. fee, whether 8 
8, 


the eſtate conveyed by the ſaid conveyances determines_ by the or covenants 


SY fa ow CU 05 T7 a ST ONT 


—— 


death of the tenant in tail, or whether it continues until the actual to ſtand ſeiſed 


—— — eee 


| that uch ite to the uſe of 
entry OLthe! iIſſue in tall. And he held, that ſuch eſtate continues 7.8. in fee; 


until the actual entry of the iſſue in tail, for theſe reaſons. 1, Be- the eſtate does 
cauſe tenant in tail himſelf has an eſtate of inheritance in him; not determine 
and before the ſtatute de donrs MWeſim. 2. cap. 1. it was held, that t 7 e 
ſuch eſtate was a fee-fimple conditional; then the ſtatute made no tail until the 
alteration as to the tenant in tail himſelf, but only makes provi- 2 10 
ſion, that the iſſue in tail ſhall not be difinkerited by the __ 
tion of his anceſtor, And by Co. Lit. 18. g. it appears that a baſe 
ee may be created out of an eſtate-tail, where it is ſaid, that if a plowd. 557. 
gift in tail be made to a villein, and the lord enters, he hath a Cro. Car. 
baſe fee, Then if a baſe fee may be created out of an eſtate-tail, 99 
there 1s great reaſon, that the bargainee, &c. of tenant in tall, 
9 ſhould have it. 2. The tenant in tail has the whole eſtate in him, 
and therefore there is no reaſon why he cannot diveſt himſelf of it 
| by grant, bargain and fale, &c. ſince the power of diſpoſition is 
incident to the property of every one. 3. It is no prejudice to the 
7 iffue in tail, and therefore no breach of the ſtatute de donis. . 
deed there are ſtrong words in the act for reſtraining alienations to 
the prejudice of the iſſue in tail, where it ſays, quod finis ißſo jure 
fit nullus, &c. yet the conſtruction of the ſaid words hath always 
been, that the entry of the iſſue is tolled by ſuch fine, and he is 
driven to his formedon : therefore, if an act, which drives the ifſue 
in tail to his formedon, will not be 'a breach of the ſtatute; much leſs 
will it be a breach of the ſtatute, to drive the iſſue in tail, to enter, i 
K aàavoi 
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avoid a bar gain and ſale by his Weender. As to authorities, 10 Co, 
95. Sey yanour” s caſe is in point, where it is held, that the bargainee 
of tenant in tail has a deſcendible eftate, of which his wife ſhall 


be endowed; and that a fine afterwards levied by tenant in tail 


barred the iſſue in tail, but did not enlarge the eſtate of the 


| bargainee, the eſtate-tail being before converted into a baſe fee b 


the bargain and ſale. And if the fine there had enlarged the eſtate, 
it wo ald have created a diſcontinuance, and then the collateral 
warranty had been a bar to him in remainder. In 3 Co. 84. in 
the caſe of fines, the caſe of Littlet. feet. 613. is put and conſi- 
dered; and he it is held, that the words ought not to be literally 


under ſtood. but in anothet ſenſe. The words of Littleton are, 


| that if tenant in tail grants rotum flatum ſuum to J. S. and his 
| heirs, ard makes livery of ſeiſin to J. S. yet the eſtate of J. &. 

determined by the death of the tenant in tail. But this ought Fe 
be underſtood, that it is no diſcontinuance, but will drive the iſſue 
in tail to enter to avoid it. Tenant in tal of a rent or common 


grants it in fee; the grant does not determine by his death, but at 
the election of the iffuc in tail. And therefore according to the 


caſe put in the caſe of - nnes, if '@ warranty be annexed to the 


grant, and the iſſue in tail bri ings a formedon, the warranty will 


bar him. Winch 5. Tenant in tail bargains and ſells his land to 
F. §. in fee, J. S. ſells to the iſſue in tail being of full age, then 


tenant in tail dies; and the queſtion was, whether the iſſue in tail 


was remitted ; and Hobart held, that he was, Hutton and War- 


burton held the contrary. But that queſtion ſuppoſes, that the 
eſtate. of J. S. continued after the death of the tenant in tail. 
Bridgm. 92. accord. If tenant in tail makes a leafe for years not 


warranted by 32 Hen. 8. cap. 28. the iſſue in tail muſt enter te 


avoid it; and if he accepts rent become due afterwards, that will 


make the leafe good as to him; which could not be, if the leaſe 


was actually determined by the death of tenant in tail. In caſes of 


exchange the eſtates exchanged muſt be equal in quality, and yet 
tenant in tail may exchange his lands with tenant in fee of other 


lands; and it will be a good exchange, till it be avoided by the 
iſſue in tail. Co. Lit. 5 1. 4. And in the faid caſe the tenant in 
tail paſſes a fee by the word exchange without livery of ſeiſin, and 


it does not amount to a diſcontinuance. Co. Lit. 332. a. "A it 
paſſes only a baſe fee: and if the heir in tail will avoid it, he 
muſt waive the lands given in exchange; for if he occupies them, 


be will be bound for his life. For if he had not a fee, the 
exchange had not been good, becauſe the eſtates had not been 
equal. 2. Though tenant in tail by bargain and ſale, leaſe and re- 


leaſe, or covenant to ſter.' feiſed, may create a. baſe fee; yet in 


this caſe the tenant in t not create a baſe fee by his covenant 
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to ſtand ſeiſed; becauſe an eſtate made by tenant in tail, which An eſtate 


will not take effect till after his death, is void. If tenant in tail 1 


nant in tail, 


makes a leaſe for years to commence after his death, it is void which cannot 


in its creation. Dier 279. fl. 7. Cro. Ja. 455. Lady c take effect til 


after his death, 
V. Sranpepe. | 


is void. 


Objedtion. He has here made himſelf tenant for i. 


Anſwer. That will not alter his eſtate, unleſs for the make of 
the remainders. As if tenant in fee covenants to ſtand ſeiſed to 
the uſe of himſelf for life, it is void; but a covenant to ſtand 
ſciſed to the uſe of himſelf for lite, remainder to J. S. or to the 


uſe of himſelf in tail, will be good for the ſake of the intail, or 


of the remainder. But here the remainder is ihſo ſacto void, and 
therefore will not make the eſtate for life good, which otherwiſe 
would be void alſo. The reaſon why an eſtate made by tenant in 
tail to commence after his death is void, is becauſe then the iſſue 
has a right paramount per formam doni. There 1s expreſs autho- 


rity in this caſe. 2 Cv. 52. Cro. Elig. 279. Yelverf, 51. Moor 
883, 1 Leon. 110. 1 Anderſ. 291. 3 Leon. 291. Cro. Eliz. 


895. Bedingfield” s caſe. Which laſt book ſeems to give the true 


reaſon, viz. becauſe the eſtate there was to commence after the 


death of the tenant in tail. But an eſtate granted by tenant in 
tail, which muſt, or which by poſſibility may, commence in the 
life of the tenant in tail, is good, He ſaid farther, that the caſe 
of fines, 3 Co. 84. ſupported him in maintenance of this opinion 


againſt Littleton, And Hob. 339. fays, that Littleton was con- 
founded in himſelf, when he held, that a grant of fotus {Pairs 


ſaus by tenant in tail put the tail in abeyance. All the books 
agree, that the inheritance is out of the tenant in tail. And in 
the ſame place Hobart ſays, that the law abhors abeyance ; there- 


fore the inheritance muſt be rather in the releaſee, than 1 in abey- 
ance. 


Objection. 1 Bed ito. Vat v. Glaſcack. It is held, that if 


' tenant in tail bargains and ſells his land in fee, the bargainee has 


an eſtate but for the life of tenant in tail ; for a deviſe by him is 


adjudged void, becauſe tenant pu auter vie cannot devite by the 
ſtatute of Hen: 8. of wills. 


Anſwer. The caſe of Tot v. Glaſeack is not law; for there 


the tenant in tail after the bargain and ſale, and after the death of 


the bargainee, levied a fine to a ſtranger ; and it is held there, that 
the fine enured to the benefit of the heir of the bargainee : but 
that is impoſſible ; for if tenant in tail bargains and ſells to J. &. 

4- : | : in 
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A fine levied 
to a ſtranger 
may extn- 
guiſh a right, 

dat cannot in- 
creaſe an 
eAate. 


— — 


= fee, and thereby an eſtate pur vis only paſſes, viz. for the 
lite of the tenant in tail, and that deſcends to the heir of the 


bargainee. but as ſpecial occupant ; the fine levied to a ſtranger 
cannot change this eſtate pur quer vie into an eſtate of inheris 


tance; for there is no inſtance 1n the law, that a fine levied to a 
ſtranger can increaſe ; but it may extinguiſh” a right; therefore 
the caſe of Took v. Glaſcock is contradictory in itſelf, and hath no 


reaſon to ſupport the reſolution given. Upon the whole matter 


he held, 1. That if tenant in tail conveys the lands intailed by 


bar gain fo ſale, leaſe and releaſe, or covenant to ſtand ſeiſed to 


the uſe of another; in fee, and dies; a baſe fee paſſes by the con- 
veyance, and the eſtate continues, until it be avoided by the iſſue 
in tail by entry. 2. That if tenant in tail covenants to ſtand 
{ciſed to the uſe of the covenantee for life, remainder to J. S. in 
fee; or to the uſe of J. S. for life, remainder to J. N. in 
fee; the remainder is good, till avoided by the entry of the iſſue 
in LAY although tenant in tail dies, before the remainder takes 
effect: becauſe the eſtate for life takes effect mmediately, and the 


remainder might by poſſibility have taken effect in the life of the 


tenant in tail. 3. If tenant in tail leaſes and releaſes to J. S. in 


fee, to the uſe of himſelf for life, remainder to 7. N. in fee after 


his death; this remainder is good, though it is to commence after 
the an of the tenant in tail, becauſe it ariſes out of the eſtate 
of the releaſee, which eſtate would have been good till avoided by 


the entry of the iſſue in tail. 4. That in this caſe the eſtate - 
being raiſed by covenant to ſtand ſeiſed, without tranſmutation of 


the poſſeſſion, or any alteration of the eſtate made, except the re- 
mainder which 1s void, and therefore works no alteration of the 
eſtate-tail ; the recovery was good, and docked the intail, and the 
new uſes limited upon it well aroſe; and therefore that the judg- 


ment of the Common Pleas ought | to is affirmed. 


Note, Holt chief juſtice ſaid, 10 delivery of the argument 


aforeſaid, that he had not communicated theſe reaſons to his 


brothers; and therefore if they did not agree with them, he prayed 


them to declare themſelves thereupon. _ Gould Juſtice ſaid, that 
he agreed in all, Powys juſtice tacente. 
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Smith ver. Angell. 


Intr. Paſeh 13 Ill 3: B. R. Rot. 325. 


T% OMAS Smith and Me 2 IT his wife executrix of Matthew s 8. C. 1 Salk. 
Field, brought debt againſt the defendant John Angel. 3 as heir 354. 


arreſ. 40. 


ta his father Juſtinian Angell, upon divers bonds, in which the , Mod. 44. 


faid Juſtinian bound himſelf and his heirs to the faid Matthew 8 Rep. 134. 


Field, The defendant comes and defends the wrong and the force, * _ wo 
3 Salk. 157, 
when, &c. and faith, that he cannot deny, but the bonds are the 158, Kc. 
deeds of his father, nor / chat he detains the ſeveral ſums of money, Where a ge. 
Sc. but tor plea he faith, that his father Juſtinian Angell in his _ 1 11 
life, 9/8. 1679. Was ſeiſed | in his demeſne as of fee de et in tribus given againſt 
quartis partibus toto in quatuor partes dividendo ſex acrarum terrae the her: 
vocatamum Ravenſzy Spurne, &©c. in comtatu Fbor. and being fo 
ſeiſed in his life-time by a certain indenture made at London 


17 July 1579. demiſed to H. Greenwood the faid three fourth 


parts, Sc. for five hundred years to be computed from the ma- 
king of the ſaid indenture, which he produceth in court; by vir- 
tue of which demiſe H. Greenwood entred into the ſaid three fourth 


parts, &c. and was thereof poſſeſſed ; that afterwards the firſt of 
October 1681, his father died; after whoſe death the reverſion of 
the ſaid three fourth parts, Sc. deſcended to the defendant as ſon 
and heir to his father, per quod idem the defendant ſemper poſtea 
hucuſque uit ſeif rtus et adhbuc ſciſitus exiſtit de reverſione. tenemen- 
torum praediftorum in dominico jus ut de feodo; and he farther ſaith, 
that he hath not any other lands or tenements by hereditary deſcent | 
from his father aforeſaid in fee fimple, nor had the day of the exhi- 
biting of the plaintiff's bill, nor at any time ſince, beſides the re- 
EO 3 aforeſaid; and he "a Ga faith, that after che death of his 


ſaid father and ihe deſcent of the ao aforeſaid, vig. the 


twenty-third of Nevember 9 Will. 3. in quadam ſecta in Chancery 
pendente inter quojdam Edvardum Thompſon armigerum et alios ꝙnue— 
rentes quandam Elizabetham Angell nuper uxorem pra? diff Tufit- 


mam Angell et ipſum the defendant it was by the ſaid court of Chan- 


cery decreed, that the faid Elizabeth haberet et gauderet unam ter- 
tam partem praedietarum ſex acrarum terrae, &c. tor her life for her 


dower, virtute citjus decreti ipſa praedicta Elizabetha furt et adbuc 


exiſlit ſeifta de et in pracdicta tertia parte, &c. as of her freehold for 
her life; et hoc paratus eft verificare, unde petit judicium ſi ipſe as ſon 
and heir of the ſaid 7uſtrnian de debita praedifto praeterquam de 
praeaitta reverfione de praedi&o termino annorum et praediess flati, 


Praedictae Elizabethae pro termino vitae ſuae de et in praecdicta ter- 


tia 2 rte quands ſeparaliter acciderint vi ute ſe eparalum fſeriptorum 
| oi ga- 


784 Trin. Term 1 Annae reginae. 


ere praedictorum onerari debeat, Ec. The plaintiff prays 
oyer of the deed of demiſe ; which being read, 1t appears, that 
there was a proviſo, that if the defendant's father paid 50/. per 
annum to Greenwood for his life, the ſaid demiſe ſhould be void; 
and then he replies (proteſtands that Greenwood did not enter, nor 
take the profits) that after the death of his father, viz. the ſecond 
of October 1681. the defendant entred, Sc. as fon and heir to his 
father, and was ſeiſed thereof in his demeſne as of fee, and bein 
ſo ſeiſed, afterwards, v2. the tenth of May 12 Will. 3. received 
aſſets of the profits, to ſatisfy the plaintiffs debt over and above 
the annuity of Greenwood. The defendant rejoins, proteſtando that 
he did not receive aſſets of the profits to ſatisfy the plaintiffs debt, 
for plea he faith, that he did not enter, modo et forma prout, Ge. 
et de hoc ponit * ſuper patriam. Upon which the plaintiffs de- 
mur, and the defendants join in demurrer. This caſe was argued 
ſeveral times at the bar by Mr. Boult, Mr. Raymond, and Mr. Her- 
ring, for the plaintiffs, and by Mr. ſerjeant Hall, Sir Bartholomew 
Shower, and Mr. Chefhyre for the defendant. And it was agreed 
by all, that the plaintiffs ought to have judgment; but the que- 
ſtion was, whether they ſhould have a general judgment againſt the 


ſelf, Powys and Gould juſtices, that the plaintiffs ought to have a 
general judgment, upon which his body, his own lands and goods 
(though not aſſets 4 might be taken in execution. And he ſaid he 
would conſider, 1. The pleading of the leaſe for years, whether it 
is good for the * or not, to hinder the plaintiff from having 
immediate execution. 2. The pleading of the aſſignment of dower 
to the wife in Chancery, and that he has only a reverſion expectant 
upon an eſtate for life. 1. As to the firſt, the 2 is, whe- 
ther the heir ought to 5 the leaſe for years in delay of execution 
of the plaintiffs, or ought to confeſs affefs in poſſeſſion. He 
ſaid, he had known the leaſe pleaded, and therefore he was unwil- 
ling to deliver a deciſive opinton in that point, becauſe it is not 


ought not to ought not to plead the leaſe, but ought to conf 4 
plead a leaſe 8 P 2 Cc efs aſſets in pol- 


for years made ſeſſion, without taking notice of the leaſe for years ; for the having 
by his anceſ- of the freehold and inheritance of the lands of the anceſtor 4. 
ter. ſcended to the heir makes complete gets as in this caſe the de- 
fendant hath) in poſſeſſion. But if the anceſtor: had made a leaſe 

for the life of J. S. and died, and the reverſion had deſcended to 

the defendant ; there he would have had only aſſets in reverſion, 


Mdreover at common law terms for years were not regarded, but 
were ſubject to the power of the tenant of the freehold, and would 


be bound by a recovery ſuffered by him. 2 1nfl. 321. Co. Li. 42. 


And after the ſtatute of Glaucgſier, if the tenant Tor years did not 


1 come 


- defendant, or only a ſpecial judgment of the aſſets confeſſed. And 
Holt pronounced the reſolution of the whole court, viz. of him- 


The heir now material in this caſe; but it ſeemed to him, that the heir 
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onde in before judgment, he could not falſify, which was remedi- 


ed by 21 Hen. 8. cap. 15. At this day if the reverſioner expec- 
tant upon a leaſe for years brings an aſſiſe, the defendant cannot 


plead, that there is a prior leaſe ; but the leſſee for years ought to 
come in by virtue of the 21 Hen. 8. cap. 15. and falſify the recove- 
ry. And the ſame reaſon holds place in this caſe, why the leaſe for 
years ſhould not be pleaded, viz. becauſe the bond of the anceſtor 
attaches the land deſcended as aſſets in poſſeſſion. 43 Edi. 3. Bro. 
aſſets 9. there is a caſe ſtrong in point. In a ſcire facias the defen- 
dant pleaded a confirmation with warranty and aſſets deſcended ; the 
plaintiff replied, that his father was indebted to the King, and that 
thereupon the land was committed to the plaintiff, and traverſes 
any other aſſets, and the replication was held ill, becauſe the free- 
hold and inheritance deſcending are immediate aſſets, and conſe- 
quently the lineal warranty and afets a good bar; the book admits, 
that the plaintiff might have made uſe of the leaſe for years to 
have diminiſhed the value of the gts, but nevertheleſs it was held 


there to be immediate get. If this were a good plea, the conſe- 
quence of it would be, that an immediate judgment ought to be 


given for the plaintiffs, and an extend: facias ought to iſſue upon 
it, and the ſheriff ought to value the afſefs, and deliver the rever- 
fon quando acciderit ; that is the courſe, where an eſtate for life 


in efſe is pleaded by the heir. Dier 373. pl. 14. Hearne's pleader 


307. in caſe of a leaſe for years, as in this caſe. But in the preſent 


caſe if the heir had confeſſed gets in poſſeſſion, it would not be a 


prejudice to any ; for if the plaintiff ſued execution, the termor for 


years might defend himſelf in an ejectment brought upon the re- 


turn of the extent. But be declared ſtill, that he gave no poſitive 


opinion as to this point, becauſe it was not neceſſary to the matter 


in queſtion. 2. But as to the ſecond point he held, that the plead- 
ing of the aſſignment of dower in Chancery te the wife, whereby 
the defendant had but a reverſion expectan; Ec. was ill, and let 


in the plaintiffs to have a general judgment. 1. Becauſe a decree 


in Chancery cannot carry any eſtate ; and dower cannot be aſſigned 
there, unleſs where the heir of the King's tenant is in ward, and 


in ſuch caſe it is aſſigned in court, which is more uſual, or a writ 


iffues to the eſcheator to do it. Fitzh. nat. bre. 263. If it had 


been ſaid, that the heir had aſſigned in obedience of the decree, 
it might have been good; but there the tenant in dower had been 


in by the aſſignment, not by the decree. Then this being pleaded 


ill, is a confeſſion of preſent gets. 2. The plea is, that the wife 
was endowed of the third part of the ſix acres, whereas the ance- 
ſtor had but three fourths of the ſix acres, and that in common. 
Now the wife of tenant in common ought to be indowed in com- 


mon, the wife of one ſole ſeiſed, by metes and bounds. But the 


pleading is of the indowment of one ſole ſeiſed, but then the par- 


* 


cels 
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cels ought to be ſhewn in certainty. Beſides, that by pleading, 
that the wife was indowed of a third part of the fix acres, where- 


by ſhe was ſeiſed for life, the reverſion to the defendant ; he ad- 


mits himſelf to have the reverſion of a third part of a fourth part 

of the fix acres more than he has pleaded ; and therefore he will be 

3 charged of his own eſtate. Plowd. 440. the caſe of Davie v. 

Dier 81. Pepys, that if the heir does not confeſs the action, and ſhew the 
W. Jones 88. Sl h h h b * . h 1 g . 

Pop. 155. Certainty of aſſets that he hath by deſcent, but pleads riens per 


deſcent, 'Or judgment is given by default, nz] dicit, or confeſſion, | 


or upon any other ground or matter whatſoever, without confeſ- 
ſing the affets and the certainty of them; execution ſhall iſſue 
againſt his body, lands, and goods, as if it had been given upon 
Dier 344. b. his own bond; which reſolution has always been held law. Moor 


RT 64. 522, Co. Elix. 693. 2 Leon. 11. in point. And in ſuch cafe 
Pl. Io 


| Moor 169. the court cannot give a ſpecial judgment, unleſs the plaintiff aſſents 


pl. „ it, and then they may. 2 Roll. Abr. 71. If in this caſe a 
Cro. El. 203. 


Fan 287,327. [pecial judgment ſhould be given for the affets confeſſed, that 


would be, to allow the plea to be good, which is bad, viz. that 


the defendant has a reverſion expectant upon an eſtate for life, 
where it appears that he hath not. Therefore ſince the heir has 


attempted to delay the plaintiffs of the recovery of their debt by a 


falſe and ill plea ; he has prejudiced himſelf, in attempting to pre- 
judice others. If in this caſe the defendant had pleaded, that he 
had but a reverſion expectant upon an eſtate for life, and the plain- 


tiffs had replied, that the tenant for life was dead, and upon ifſue 


joined it had been found for the plaintifis ; they would have had a 
general juagment. Now here it is the ſame thing, ſince it appears 
by his plea, that it is falſe. And therefore a general judgment 


muſt be entred againſt him, which was .done accordingly, See . 


I Keb. 156. Cudmore v. Lewis, 


Topham ve. Tollier. 
S. C. 2 28 IIEB T upon bond againſt the defendant as adminiſtrator, Sc. 
n all. The defendant pleaded a releaſe by the plaintiff; which upon 


his right to the yer appeared to be thus, v. the plaintiff, reciting that there 


o F 5 8 k | 8 
5 1 were ſeveral controverſies between the defendant and him about a 
Willen 4 


eaſe a debt. legacy, and the right of adminiſtration to the inteſtate, by the 
See 11 Mod. ſaid deed releaſed to the defendant all his right, title, intereft, 
8 claim and demand, in and to the perſonal eſtate of the inteſtate. 
3 Leon. Caſe Upon which the plaintiff demurred. And it was urged by Mr. 
. 3 Grove and Mr. Peere Williams for the defendant, that this bond 
5 was diſcharged by this releaſe. And they cited Yelvert. 214. 


Cro. El. 897. Bridges v. Eynon. Sed non allocatur. For per Holt chicf juſtice 


RIM: — there is a difference between a releaſe of all demands to the perſon 
'TL 0 Ot 3 0 . ; | | . | | | — 7. — | 
2 Lev. 210. | | nds oF 
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of the obligor or adminiſtrator, which is the caſe in Yelverton, and 


a releaſe of all demands to the perſonal eſtate of the obligor or ad- 
miniſtrator, as the caſe at bar is. Such releaſe will not diſcharge 
the bond, as the other may, becauſe the bond does not give any 
rigbt or demand upon the perſonal eſtate, &c, until judgment and 
execution ſued, And upon a fieri factas the goods ought to, be ſold, 
though upon extent they may be delivered to the plaintiff. The 
caſe of a releaſe by the conuſce of a ſtatute, of all his right to the 
land, is a ſtronger caſe ; where it is held, that ſuch a releaſe does 
not prevent an extent ; and yet the ſtatute binds the land againſt any 
alienation. See 2 Lev, 214. Morris v. Wilford. 


Molloy ver/. Lock. 
vel 


ns Johns ver/. Bromfield. | 
Inte. Zi, 13 Will 3. Rot. 431. 


EBT upon bond. The defendant pleaded, that he delivered pje of delive- 
it as an eſcrow to J. S. to be delivered to the plaintiff upon ry as an 9/irow 

conditions to be performed by the plaintiff, which were not per- ee 

formed; et hoc paratus eſt verificare. The plaintiff demurred ſpe- country. 

cially, and ſhewed for cauſe, that this plea ought to conclude to the 

country. And no perſon appearing for the defendant, judgment was pp. Soz. 


given for the plaintiff, 8 


Vankation ver/. Morſe. 
Paſch. 1 Ann. Rot. 124. 


7 Nadebitatus aſſumpſit for money for goods ſold by the plaintiff Antez 17,566. 
1 to the defendant. The defendant pleaded payment. The plain- payment 


tiff demurred ſpecially, and ſhewed for cauſe of demurrer, that the pleaded in 


plea amounted to the general iſſue, Sed non allocatur. For per Hut Dat 


it is much to 


curiam, it admits at one time a good cauſe of action in the be doubted 
plaintiff, and excuſes it by matter ex poſt facto, and therefore is whether this 


| | f | ld be a 
an honeft and good plea, And judgment was entred for the — 3 
| | this time, be- 

cauſe any 


thing may be given in evidence that deſtroys the plaintiff s cauſe of adtion upon ver a/ſump/it, and payment. 


before the action deſtroys it. | 


M Slipper 


DD 
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Slipp er ver Maſon, C. B. 


8. C. Lutw. HE pla intiff obtained ſentence againſt 7. S. for 210. in tie 
12 5 rel Spiritual Court for non- -payment "of tithes, befides his expenſes = 
1 anvV. r. . 


5 ſuit. And for not obeying the ſentence 7 S, was excommu- 
Efeape lies a- Dicate, and arreſted upon an excommunicato capiendo, and being in 1 
gainſt a ſheriff cuſtody of the defendant then ſheriff of the county, he permitted 
_ him to eſcape. Upon which the plaintiff brought a ſpecial action 
large bile upon his caſe againſt the defendant for this eſcape. And upon not 
arreſted upon guilty pleaded, the plaintiff recovered a verdict for the 210/. Af. 
W terwards it was ſeveral times moved i C. B. in arreſt of judgment, 
5 Mod. 78. that this action would not lie againſt the defendant. But it was 
aqdjudged unanimouſly by all the judges of the Common Pleas, vis. 
Sir Thomas Trevor. chief juſtice, Nev!!, Powell, and Blencowe ju- 
ſtices, that the action well lay, Thurſday the eighteenth of June, 
as ſerjeant Jenner told me. And the court relied much upon the 
caſe, where it is held, that caſe lies againſt the ſheriff, for ſuffer- 
ing a man to eſcape, being arreſted upon a capias utlagatum after 
outlawry upon eſe proceſs, 


Smith ver/. Walker and Nois. 


Nocoſtsinre- Eplevin for taking of cattle at a place called A. The defen- 1 
eee = A Gants pleaded, that they took them at a place called B. abſque 7 
the plantif Hoc that they took them at A. The plaintiff confeſſed it. And & 


monte bs. thereupon Vr. Eyre for the defendants moved to have coſts; ang 
P ea In avate- 


1 cited Cro. Els. 329. Ha v. Chaplin, Cro. Jac. 520. 
true. Samuel v. Hoden. C. Car. 497. James v. Tutney. Intr. Trin. 
11 Car. 1. Rot. 753. That the defendants in replevin after judg- 
ment for them upon demurrer ſhall have coſts. And after ſeveral 
8 motions it was reſolved per curiam, that the defendants in this caſe 
acre, for it Could not have coſts, becauſe the plaintiff was not barred from 
ſeems like a having another replevin, and driven to his writ of ſecond delive- 


fait, 
_—_ LEY rance ; but notwithſtanding this confetion and the abatement of 


= aut ſhall have this writ he may have a new replevin. But otherwiſe it had been 

i colts, if he had been barred from having another writ of replevin by this 
1 priſal en auter lieu. And if iſſue had been joined upon the place 

1 of the taking, and ſound for the defendants, they would have had 1 

= Colts, And coſts were denied by the whole court. 1 
i Camel! 
if 0 


1 


ccedings in this court ſhould ſtay, 
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Camell ver/. Clavering. Exchequer. 


N ejectment was brought in the Exchequer de minutis decimss. n 
And upon not guilty pleaded, verdict for the plaintiff. And de miuutit di: 

Mr. Cheſhyre about five or ſix years ago moved in arreſt of judgment, wa 
that an ejectment would not lie for {mall tithes, 1, Becauſe eggs are _ 80 | 
{mall tithes; and it is abſurd to ſay, that an ejectment would lie of Mar. 32. 
an egg. 2. Becauſe the ſheriff does not know of what he is to de- 
liver poſſeſſion, upon a habere facias poſſeſſionem. Sed non allocatur. 
Becauſe it has been adjudged, that an ejectment lies of wool, being 
tithe, and by the ſame reaſon for an egg. And therefore by all the 
barons judgment was given for the plaintiff. 11 Co. 25. Ex rela- 
tione m'ri Cheſhyre. | 


June 17. Wedneſday. 
7 chief juſtice declared, that all the judges of this court had No reference 


made a rule, that no reference whatſoever of any cauſe depend- 8 pro. 
ing in this court ſhould ſtay the proceedings of this court; unleſs it B. R. 
was expreſſed in the rule of reference, to be agreed, that all pro- unn 
| . | ter of practice, 
x and is gene- 
rally deter- 
mined on af 


Pentrye Des /. Trippett. „ fidavits. 


TO a ſcrre ſacias upon a recognizance of bail the defendant de- In Hire facias 

1 murred ſpecially, and ſhewed cauſe; becauſe neither the term CO 
nor the year, when the judgment was given againſt the principal, ke e 
was ſhewn in the declaration. But judgment was given for the the term nor 
plaintiff, becauſe it is the courſe of the King's Bench not to ſhew = 5 of 
them. Contra of the Common Pleas. ety 5 


principal. 


This ſeems bad practice in B. R. and guaere, whether B. R. does not now agree with the C. B. 


— 
nor rr 


Dowler der/. Keite. 


HE defendant was taken into cuſtody by the officers of the 8. C. 1 Selk. 
court of admiralty by way of execution, ' being condemned = 5 


5 | ; 5 an ſhall 
by ſentence there. And, intending to procure his liberty, he per- not be turned 


ſwades the plaintiff to ſue a hobeas corpus ad reſpondendum out of over to the 


this court, to the intent that he fhould be turned over to the Mor- 2 * 
| Ling 5 enc 


ſPaljea, he being in fact indebted to .the plaintiff, And he being upon a habeas 
brought into court, Mr. 'Salkeld for the plaintiff moved, that the <p ad re. 
2 : 1 : | Spondendum, 
defendant might be committed to the Marſbalſea, And he urged, unleſs a plea 
I . | 1. That be depending 
againſt him. 


— 


— 


_ 


790 


does not lie 


ä - Re” 
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Dr. Watſon's 
caſe, 


1 


1. That if it were denied, there would be a failure of Juſtice, be- 
cauſe the ſheriff could not arreſt and take the defendant out of the 
admiralty priſon ; that this court would not 1 a failure of ju- 
tice. And he cited 2 Vat. 23. 4 Inſt. 71. V. Jones 380. 2. That 
a perſon may be charged in cuſtody of the marſhal with the ſentence 
of another court, which this court cannot execute; as a man com- 
mitted by Chancery upon a decree there may be turned over to the 
' marſhal of the King's Bench upon a habeas corpus, 2 Roll. Abr. 69. 
4 Inſt. 290. Hardr. 470. Sed non allocatur. For though upon a 
2 corpus ad ſubjiciendum this court upon a charge of treaſon or 
felony would have turned the defendant over to the marſhal; 
if a bill had been filed againſt him, ſo that he had been in cuſtody 
of the marſhal before; but yet in this caſe the court cannot do. it, 
' becauſe there is no plea 3 in this court at this time depending againſt 
him; and it cannot be, becauſe he is not 772 cuſtodia marreſcalli. 
And he was e by the whole court. 


This ſame term Dr. Thomas Wa atſon, formerly biſhop 4 St. 
David's, being arreſted upon an excommuntcato capiendo after an 
excommunication in the ſpiritual court tor non-payment of coſts of 
the ſuit in which he was condemned, was brought into the King's 
Bench upon a Hadeas corpus ad reſpondendum 
biti, &c. and upon motion by the council of J. S. that he might 
be committed to the Ma: /balſea, he was remanded, becauſe no ſuit 


was depending here againſt him, the bill of Middleſex not being re- 


- turnable till next term. 


Regina der/. Langley. 
Indietment N indictment found againſt the defendant, for having enter- 


guns tained two idle and vagrant perſons in his houſe, knowing 


ing vagrants. them to be ſuch, was removed into this court by certiorari. And 


See 2 upon demurrer to it by the defendant, judgment was given for the 
1 defendant, and his recognizance diſcharged. 1. Becauſe it was not 


aid, that they were vagrants at the time of the entertainment by 
the defendant. 2. Becauſe. the entertainment of them, viz. the 


giving them meat, drink and lodging, is not any offenſe within 
39 Ela. Cap. 4. 


Brown 
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, The defendant Mugg had a benefice with cure of fouls, of 161. 
90. per annum, to which he was preſented by F. S. and he was 
jaſtituted and inducted. Then Mugg was made chaplain extraor- the King can- 

* dinary to the King, and was preſented by the King to another be- net retain two 
” nefice with cure of ſouls,” of 87. per annum, and he was inſti- 

tuted and inducted to it. Upon which the King preſented the 3 Cro. 424. 
leſſor of the plaintiff to the former benefice as by lapſe. And it 99 
was adjudged after ſeveral arguments at the bar, that the plaintiff 
o1ght to have judgment, becauſe by the acceptance of the ſecond 
= benefice the former benefice became void; a chaplain extraordinary 
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/ Brown ver. Mugg. 


Jectment. Upon a ſpecial verdict the caſe in effect was thus. 8. C. 1 Salle. 


Chaplain ex- 
traordinary of 


benefices, c. 
2 Brown. 45, 


Hob. 302. 


of the King not having privilege to retain two benefices, with cure 


I-07 


of ſouls, above 81. per annum value, without a diſpenſation, And 


judgment was given for the plaintifi. 


- Regina ver/, Moore. — | eee 
N ; Geer IN A Pac 


not faid ia- 


1 againſt the defendant for killing deer was removed cloſed. 


into this court by certiorari, and was quaſhed, becauſe it ſaid 5 Seele:. 


only, that he killed deer in quodam loco where they had been uſually 1 
kept, and did not ſay incloſed. 5 85 ey 3. 
5 9 Ged. 1. 


1 


Holman ver/. Burrow. 


THE plaintiff brought an action of covenant againſt the de- s. C. 2 Salk. 


IJ Xfendant upon an indenture of charter-party, which he al- 658: 
ledged in his declaration was made the twenty-ſixth of Augy/} Eren 


13 Will. 3. The detendant prayed oyer of the deed ; which being 8 Mod. 45: 
granted, it was entred in haecverba: This indenture, &c. made, Cc. 75 700.204» 
the ſix and twentieth of Auguſt 1701. And then he pleaded inn 
abatement of the bill this variance in the date of the deed pleaded, 
and of that ſhewn upon the cyer. The plaintiff demurred. And 
ſerjeant Hall for the plaintiff urged, that this was not a material 
variance, becauſe the year 1701 was the thirteenth of Milliam 3. 
And the court agreed, that though it was not faid in the deed army 
domini 1701, yet they would intend 1701 to be the year of our 
Lord 1701. But Holt ſaid, that the plaintiff, by his profert ii 
curia, cujus datus eft eifdem die et anno, had confined himſelf to 
the deed dated the thirteenth of Milliam 3. but the deed produced 
not being ſo, it was a material variance. And he inclined for the 

| | port N 2 defendant, 


———— . — — 
MN 5 e 
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Wen 4mog 


defendant. Sed adjournatur. See afterwards. Judgment for the 
plaintiff, guod defendens reſpondeat ulterius. 


Taylor ver/. 


. T was ruled by 22 chief juſtice, upon a trial at t 116 prius at 


it lies. 


Pal: and. Heriford, 4 Aug. 1 Ann. reg. that if goods be delivered to a 
carrier, and he does not deliver them according to the direction 
given him; upon demand of the goods from him, and refuſal by 
him to deliver them, trover lies againſt him; or an action upon 
the caſe lies againſt kim upon the cuſtom. But if the goods be 
delivered to a ſervant of the carrier, or to his warehouſe-keeper, 


and they are not delivered, &c. an action of trover does not lie 


againſt the carrier, &c, without an actual converſion by him. 


Regina one Sir John Bucknall. 


S. C. 1 Salk. N information was exhibited againſt the defendant, for that, 
* „ that he and all the lords of the manor of D. have time where- 
„Mod. of, &c. been obliged to 95 a bridge, Sc. which was out of re- 


Preſcription pair, * Upon not guilty pleaded, and trial before Holt chief 


to repair a 


i juſtice at 27 prius at Hertford, Summer aſſiſes 1 Ann. reg. it was 


6 Mod. 150, held by him, that a preſcription, that the lords of the manor ought 


5 to repair the bridge, without ſaying ratione tenurae, or ratione 
3 8A K 775 : 


331. ſerrae, was good; becauſe (by him) the manor may have been 


granted to be held by the ſervice of repairing of this bridge before 
the ſtatute of Qi emptores terrarum; or the King may make ſuch 
a grant at this day, he not being bound by the ſaid ſtatute. And 


in pleading one may ſay, that he is ob liged as lord of the manor. 
But indeed it is by reaſon of the demeſues of the manor; and there- 


fore if part of the demeſnes be granted to J. S. he will be obliged 


to contribute to the repairs : but the information or indictment may 
be againſt any of them ; and though it appear upon the evidence, 
that another is obliged alſo, yet the defendant muſt be convicted. 


And ſo the defendant was convict in this caſe ; though he proved 


upon the evidence, that others were obliged to repair as well as 


himſelf. See after d dog. 


Sands and Taſh wver/. Ledger. | 


At wiſe prias, T the Summer aſſiſes 21 July 1 Ann. 1702, at wy prius at 
variance. King ſton, before Holt chief juſtice the caſe was thus: In 
debt for rent the plaintiffs declared, that Robert Hatton, being ſeiſed 
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in in fee of the V out of which, Sc. the twenty-eighth of Oz7- 


ber 1684. by indenture between himſelf of the firſt part, Wilham 
Lombert eſquire of the ſecond part, the plaintiffs Sends and Tajh 
of the third part, and Mary, ſiſter of Mr. Lambert, the intende-l 
wite of Hatton, of the fourth part, covenanted for himſelf, Ec. 
that he, the 18 Michaelmas term, ſhould levy a fine of the 
lands out of which, &c. to the "uſe of himſelf for life, and 


after his death to the uſe of Sands and Jaſb for twenty-one years, 


remainder to Thomas Hatton in tail, &c. with power reſerved to 
Robert Hatton at any time during his life to inake leaſes of the 
lands out of which, &c. for twenty-one years, Gc. that the fine 

was levied accordingly; ; and that afterwards, vis. 1700. 
Robert Hatton made a leaſe to the defendant by indenture rendering 
rent 15 J. per annum; 
rent belonged to the plaintiffs; and for the arrears of one year this 
action was brought. Upon zi! debet pleaded, and iſſue joined 
upon it, the 
ſettlement and fine. 
to be, to make leaſes for twenty-one years in poſſeſſion, not in re- 


verſion, rendering the ancient rent, and not , r . of waſte. 
And 22 chief juſtice ſeemed to be clear of opinion, that this was 
a material variance. 


For it was neceſſary to ſhew the power to 
intitle the plaintiffs to this rent; otherwiſe rent reſerved by tenant 
for life could not come to them in remainder ; and this power 
ſhewn in evidence is not that of which they have declared ; be- 
cauſe this is a ſpecial. power, the other general. 
juſtice ſaid, that he would ſee the nature of the defendant's defenſe. 
Upon which the defendant gave in evidence a leaſe of the ſame 
lands made by Robert Hatton in 1693 to Ta 
for twenty-one years, if he and J. S. ſhould ſo long live. 
Holt chief juſtice held, that by this leaſe the power was ſuſpended 
for the time of the leaſe ; but that being expired, he inclined, that 
the ſecond leaſe was 200d. Note, 7. S. was alſo dead. Then 


Mr. Raymond ſaw a variance between the leaſe ſhewn in the decla- 
ration, and that ſhewn in evidence, v/2. the declaration was of a 
leaſe rendering 15 J. per annum rent, and this produced in evidence 


Vpon which 


was rendering 15 J. fer annum rent and three fowls. 
the plaintiffs were nonſuit. 


Mich. 


that Robert Hatton was dead, and ſo the 


plaintiffs at the trial gave in evidence this deed of 
And upon reading the deed the power appeared 


But Holt chief 


ſb and Mr. Lambert power (of. 
And mn. 


. © - + Salk, 


© 58. 
Variance. 
Ante 391. 
Vide 41 Ed, 
3. 23 


Plea pleaded + 


after adjourn- 
ment of part 
of the term 

and death of 


the King, 


diem lequela praedieta adjournata fuit per breve dominae Annae 


? 0 
3, 
17 
» » 
; JF 


1 Annac Reginae, B. R. 1702. 


NEAT, That the firſt day of this term 
_ Willam Jennings eſ/gwuire of the Middle Tem- 
25 rook his place in Chancery as one of the 
Leeni council within the bar, being  fworn 
before. - 


Holman ver/. Burrow. 


x Ovenant, The plaintiff declared upon an indenture of 
charter-party cus datus fur viceſimo ſexto die Auguſt: 
gecimo tertio. anno regni Willielm tertii nuper regis, &c. 
This declaration was delivered of Hilary term 13 "Will. 3. 
The defendant in Eaſter term following pleaded in abatement. 


And by reaſon of the death of the King, and of the adjournment 
of Eofter term from quindena Paſchae until tres Paſchae, the entry 


upon the record by the advice of all the practiſers, and by the 


approbation of the chief juſtice, was thus, viz. Et (quia ante 


diem Mercurii proxime poſt quindenam Paſchde wultimo practeritum 


uſque quem diem praediftus Thomas Burrow ſalvis li omnibus. et 


omni modus exceptionibus quoad billam praedietam habil. 
billam praediftam interloquendi et tunc ad reſpondendum, Sc. co- 


ram dico nuper domino rege apud Weſtmonaſterium, dietus domi mus 
rex Willelmus tertius diem ſuum clauſit extremum et ante eundom 


nunc reginae Angliae de communi adjournamento coram cadem do- 


mina regina apud Weſimonaſterium uſque ad ct in hunc diem ſcilicet 


a die Paſechac in tres ſeptimanas iſto eedem termino) modo ad hunc 
diem ſcilicet a praedicto die Paſchae in tres ſeptimanas coram do- 


mina regina apud Meſtmonaſterium venit tam praedictus Benjami nus 


Holman fer attornatum n SZracdictunt quam pracdictus Thomas 


* 


Burrow 


licentiam ad 


0 th 5 - 5 B * . 3 5 "a 4 n 5 5 
TR er 6 9408 22 3 oo 23-33 7 2 F or DC SEAT: 7 5 . J 
» GLAS SE SI ( Ras 2 11 J ͤ erat Td Ca FI ed be Ba ge ag ge „ N Y 
3 Ji 2 oo, 4 8 9 N * „ 2 Pl * JGG ᷣͤ OY A Tra PE En TR) - * > N * 2 Neck * ö 
N F SY j 2 . 5 N N ee 2 3 


—_— PR 


795_ 


> Ms 
els 


Mich. Term 1 Annae reginae. 


0 


Burrow per Joannem Bernard attornatum ſuum, Et idem Thomas 
defendit vim et inſurtam quando, Sc. And he prayed oyer of the 
(id indenture, which was entred in haec verba, This indenture 
made the twenty-fixth of Auguſt 170 1. and does not ſay anno do- 
ini, &c. And then he pleaded a variance between the indenture 
in the declaration, and that ſhewn upon oyer, vig. he declared 
| upon an indenture made the twenty-ſixth of Auguſt 13 Mill. 3. 
and this ſhewn upon the oyer is dated the twenty-ſixtii of Auguſt 
1701. The plaintiff demurred. And laſt term to maintain this 
plea Mr. Raymond urged, that the indenture not being faid to be 
made anno domint, the court cannot underſtand, what it meant by 
1701 in figures. Sed non allocatur. For the court underſtands 
well enough, that the indenture meant by it the year of our Lord. 
Then he urged, that although the twenty- ſixth of Auguſt 13 Will. 3. 
and the twenty-ſixth of Auguſt 1701. were the ſame day, and 
that notwithſtanding the court took notice of the year of the reign 
of every King, in what year of our Lord it happened ; yet the 
plaintiff by his cajus datus had confined himſelf to the very date 
in his declaration, and therefore that this was a variance, And 
Holt chief juſtice ſeemed then to be of the fame opinion, and it 
was adjourned. But afterwards in this term he and all the other 
indges held, that the twenty-ſixth of Augu/t 13 Will. 3. and the 
twenty-ſixth of Auguſt 1701. were the ſame day; and therefore 
| they awarded, that the defendant ſhould anſwer over. See Cro. 
| * Fac. 261. Dobſon v. Keyes. Paſch. 10 Will. 3, B. R. Cromwell 
9. Grumſden, ante 335. * Ms 


Stanian ver}. Davies. 


Intr. Hil. 13 Vill. z. B. R. Rot. 179. 8 e 


8 


8 upon a judgment againſt Davies in the court of the 8. C. Salk. 
I Marſbalſea in an action brought againſt him there by Stanian, we. _ 
- in which the plaintiff S7anzan declared, quod cum idem the plain- * 
tiff primo Octobris 13 Mill. 3. apud parochiam ſancti Martini in caſe _—_ 
campis in comtatu Middleſex ac infra juriſdictionem hujus curiae er of 
(dig. the Marſhalſea), &c. praedictus Griffith Davies the defendant a horſe left 
adtunc necnon diu antea et prſtea quoddam commune hoſpitium voca- wih bim at 
tum the Red Lion apud parochiam praediflam ef infra comitatum 2 9 
et juriſdictionem praedictos exiſtens lenuit et cuſtodivit, et prae- ns. 7: 
dictus the plaintiff guoſdam ſpadones ipfius the plaintiff pretii vi- 
ginti librarum in ſtabulis pracdicti the defendant infra hoſpitium 
Praedictum ſub cuſtodia praedicti the defendant ad pabulandos et 
Jalvo_cuſtodiendos et eidem the _ plaintiff cum inde -poſtea requiſitus 
el redeliberandos pro raticnabili pretio inde per ipſum the plan- ; 
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Cauſe of an 
action brought 
in an inferior 
court ought to 
appear (0 ariſe 


8 


tiff eidem the defendant ſolvendo poſuit, [Then there was an- 
other count upon the general cuſtom of innkeepers. Praedi&us 
famen the defendant intending to defraud, Cc. the plaintiff Hoſted 
ſcilicet eiſdem die anno et loco ſpadones praedlicto aatunc et ibi dom 
tam nogligenten et improvide cuſtodivit quod ſpadones illi ob de Jeetum 
Cura? ef cultodiae of the defendant adeo vebementer et graviter equi- 
tati fuerunt et tam graves ictus verbera et contuſiones receperant et 
ſuftulerant, quod ſpadenes illi deteriorati et totaliter ſpoliati fuerunt 
cf nullins uſus fe u valoris devenerunt et eidem the plaintiff wulterins 
 deſervire non potuerunt, ef dem the plaintiff divers ſums of money 
in et circa curationem ſpadonum praedietorum expendere et erogare 
coottus fuit, ad damnum 20. Upon not guilty pleaded, verdict 1 
was given for the plaintiff upon the firſt count, and $7. da- 
mages; and as to the ſecond count the verdi& was for the de- 
fendant. And judgment for the plaintiff, And error brought in 
tnis court, and general errors were aſligned. And for the plain- 
tiff in error Mr, Raymond argued, that the judgment was erro— 
neous. 1. Becauſe the declaration Was ill; for it cannot be pre- 
tended, wy this action is maintainable upon the common cuſtom 
concerning innkecpers, becauſe it is not. {he "Wn, that the plaintiff 
was a © gueſt: then it is the premium to be given to the defendant 
Ir the maintai! ning of theſe horſes, which alone can maintain the 
ton, but then it ought to be ſhewn in the declaration, that 
the defendant agreed to maintain and keep the horſes for a pre- 


* 


mium; which is not done here, and therefore the declaration is 
III. Sed 7192 allcatur. For ſince it appears by the declaration, 
. 


that the horſe was delivered to the defendant himſelf, to be kept, 
% Tora reafonable price to be paid to the defendant by the 
pla! ntiff, one cannot intend, but that the defendant agreed to it. 
Then he aſſigned another error, that it does not appear, that the 
cauſe of action aroſe within thin juriſdiction of the DMarſhatfea * 
court; for though it is ſaid, that the defendant adtunc et ibidem 
neg! lizently kept the horſe, yet it is not ſaid, that he was rid and 
abuſed ndtunc et ibidem. Now the damages, which the plaintiff 
ſuſtains by the riding of the horſe, are the ground of this action, 
and not the negligence of the defendant in keeping him. And 
in caſe of inferior courts nothing is ever inten ded to-ariſe within 
the juriſdiction, unleſs it is expreisly averred to do ſo. I Saund. 
73. Peacock v. Bell and Kendal. 7. Jane! 103. 3 feb. 677. 
Harvey v. Holland. 1 Ventr. 28. Berkley v Hann 2 Font, 2 


«<4 $ 


in the caſe of Heely v. Ward. T. on; 1 230. Ir alli v. Sguire. 
I. Sid. v. Ray, 03. Littlebury v. Wright, caſe for calling the 
plaintiff whore, laid to be within the juriſdict on of the court, 
her quod he loſt her marriage, and does not aver that to have 
been within the juriſdiction of the court: judgment for the plain- 


tiff in the Palace court, and upon error reverſed, becauſe tne loſs 


of 


1 
* 
1 "I; 
x 45 
a EE 
Bo {1 
« Rhee & P 
/ £50 
3 
CR, 
1 
„ 
©24 2 
"EM 
„ 
1 
58 " 
5 3 
"AS 
2 
x 2 7 
% 
4 


n Dy Er 8 2 
914 . 7 uw COND 2. > 
CC 
2 r . 55 ag FI ene 


8 
. 


: ga 5 S IF EE RT 
s 2 e oe ON FE END ES, 
* 1 55 FFF c (K 
4% R 


« 322727 et Bea RO IIS] 
J rg ADP rags t 7 
NE e 


* LES 8 < . p E 

So I IE ts : DNS 
IPs 9 => ? Sf JJ ß Fong # IS OS 
DIES: SIN NG n E 


A OO 
DE A Fs AIRY 3 


a warrant to confeſs judgment, is to avoid all practices on the 
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af the marriage, which was the ground of the action, and n 
which it would not lie, was not alledged to be within the juriſ- 
diction of the court. 1 Roll. Abr. 545. pl. 3. Ivie v. Storie. Cro. 


Car. 571. V. 8 85 451. 


E contra it was argued by Mr. Ward for the Jefen rt in error, 
that the negligence of the defendant is the original cauſe of the 
action. And for that he cited Raft, Ener. 3. Regiſt, 106. And 
that the riding, &c. were only aggravation of da amages, and not 
the git of the action; and then though it was done in another 
Jace out of the juriſdiction of the court, yet the ſaid court may 
ve 1 of it. And for that be relied upon the caſe in 


Al Lend Jreland v. Bloc. 


But Powell, Poteys, and Gould juſtices, were of opinion for the 
plaintiff in error, that the riding, Sc. was the cauſe of action, 
without which it would not lie and therefore 1t ought to have 
been averred to ariſe within the juriſdiction of the court. And 


Porocll juſtice ſaid, it was impoſſible for the defendant, to main- 


tain his judgment. But upon the importunity of Mr. Ward i It was 
7s Ta whſonte Holt chief juſtice. And afterwards Mich. 3. 


adjudged,” that the judgment ſhould be affirmed, mutata Menn one 
of the three judges. 


T inn ver. e 


ſtody at the 
Of obtaining a judgment againſt the defendant; the maſter be 


reported, that the. detendint w a9 in priſon in the gaol of the town may give a 

of Newcaſtle at the ſuit of 7. N. and during his confinement ons PR 
there, he at the requeſt of 10 plaintiff, but voluntarily, gave a febs judgment, 
Warrant of attorney to the plaintiff, to enter judgment againſt him though his 

in the King's Bench, for a debt owing by him to the plaintiff : hoon. 
but. at the time of the delivery of the warrant of attorney the de- But the courts 
fendant's attorney was not preſent. And whether this were cauſe, _— 
to ſet aſide the judment entred up on the ſaid warrant, after exc- be preſent. 


cution executed upon it a year before, was tlie queſtion. And, 


1 PON a reference to the maſter, to examine e the regulatity A man in cu- 


fer cur 1am, the defendant not being then in Priſon at the plaintiff's 


ſuit, might very well give ſuch warrant in the abſence of his own 
attorney. For the reafon of the rule, that the attorney of the de- 
fendant being under confinement, ſhalt be preſent, w ken he TiVC: 


ar 
1 
4 * 


of the plaintiff, and to ry that it is done without dureſs of im- 


8.4 


5 priſonment. But the ſaic ene fails here, where the defendant 1s 


A 


not in priſon at the plaintiff's ſuit, nor abuſed by any artifice aſed 
— = by 


— 


— 
. 
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Y by him. And therefore the whole court held the judgment well 
given, and diſcharged the rule of reference. Mr. Lechmere council 
with the defendant, Mr. Raymond with the plaintiff. 

Regina wver/. inhabitantes Aberford Eaſt. 
Mich. 12 Will. 3. n. 8. 
Original order N original order made at the general quarter-ſeſſions for the 
at the ſeſſions, Weſt Riding of Yorkſhire (whereof/the tenor was thus, viz. 


that church- 


ders lt is ordered that the churchwardens and overſeers of the poor of 


chould make the pariſh of Abberford do make an aſſeſſment to the church and 


a N 1 poor by a pound rate, and in the ſaid aſſeſſment do aſſeſs Gra ry/ton- 
5 field lands and all other lands within the ſaid conſtabulary to the 
Keb. 685. uſe aforeſaid equally by a pound rate) was removed with other or- 
ders in B. R. upon a certiorari. And Mr. Raymond moved to 
quaſh this order, becauſe the juſtices have not any juriſdiction to 
make ſuch original order at the quarter- ſeſſions, though it had been 


otherwiſe if it had come before them by a appeal. And a day was 


given, to hear council of both ſides. At which day no body ap- 


pearing to maintain the order, he moved to quaſh it the next day. 


Which was granted by Powell, Powys and Gould juſtices, abſente 


Holt chief juſtice, Powell juſtice laying, that it Was 1ppotlible to 


make! it good. 
Shortridge ver/. rs 
Joi Trin. 12 1/1. ; OY Rot. 454. 
Mich. 10 Will. 3. ah B. n 


5 Salk. I RROR upon a judgment given in C. B. in an action of cove- 
5 _ nant brought by Thomas Lamplus b againſt Elizabeth Shiers. 


Lutw. 351. The plaintiff declared, that Thomas Ajnby being ſciſed in fee of a 


7 Mod. piece of ground in Weſtminſler, the eleventh of May 3 Will. & Mar. 


. Dier 146. 


Covenant by indenture then bearing date demiſed it to Jh Griffith for fixty 


brought by one years, rendering a pepper- corn rent for the firſt year, and 100 J. 
the alignee per annum for the ſixty years enſuing ; in which indenture Griffin 


of the rever- 


fon ageinſt Covenanted for himſelf, his heirs and afligns, to pay the faid rent, 


the aſſignee and to maintain the houſes agreed to be built upon the ſaid ground. 


of the term 


in good repair; that Thomas Aſhby by indenture dated the twenty- 
ment of rent. eighth day of September 3 Will, & Mar. in conſideration of 5 s. 


bargained Lad ſold the ona to Sir Philip Medowos and. others for 


one year; and that the laid Thomas Aſpby by indenture dated the 
twenty 
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e if September geg hed 1 ba the ſaid 
preinifſes s to the ſaid Sir Philip Meadows and the others in fee; by 
virtue of which indentures of bargain and ſale and releaſe, and by 
virtue of the ſtatute of Henry 8. for transferring uſes into poſſeſſion, 
they were ſeiſed of the reverſion in fee; then he ſhews a leaſe and 
releaſe from Sir Philip Meadows and the other grantees to Lamplugh, 
in the ſame manner as he had pleaded the former leaſe and releaſe ; 
then he ſhews, that the intereſt of Griffin came by aſſignment the 


: * twenty-firſt of May 4 Will. & Mar. to Elizabeth Shiers; and then 


he aſſigns a breach in non-payment oi rent due for five years and 
a half, and in default of repairs. The defendant demurred to this 
declaration, and ſhewed for cauſe, that the declaration / duplex 
et caret forma. And after argument, judgment was pronounced 
in C. B. for the plaintiff, and a writ of inquiry was awarded, and 
damages given 760 /. and then final judgment was entred for the 
plaintiff. Upon which Elzabeth Shiers the defendant brought a 

writ of error; and pending it, ſhe died. And Shortridge as exe- 
cutor to Eizabeth Shters brought a writ of error coram vobis reſidet, 


and aſſigned the general errors. And it was argued by Mr. Prere 


Williams and Mr. Raymond at ſeveral days for the plaintiff 1 in error, 


and by Mr. ſerjeant Darnall, Mr. Broderick and Mr. Weld, for the 
| defendant in error. And the council for the plaintiff argued, that 


the judgment was erroneous, and ought to be reverſed, becauſe the 
plaintiff had not intituled himſelf to his action of covenant ; for he 


makes title to it as grantee of the reverſion, and he has not intituled 


himſelf well to the reverſion, becauſe he maker title to 1t by leaſe 


and releaſe, but he has not ſhewn, that the releaſe was made upon 


any conſideration, nor is there any uſe declared; the conſequence 


of which is, that although the eſtate in law paſſed by the releaſe 


from the releaſor to the "eleaſce, yet the uſe remained in the re- 
leaſor, which drew back to it the eſtate in law again and fo the 


reverſion continues, notwithſtanding any thing that appears to the 
contrary, in Thomas Aſhby and his heirs; and therefore that the 


plaintiff could not maintain this action. And they urged, that 


although at common law he who had the eſtate in the land had 
alſo all that one could have there, uſes not being then invented 
(for they were afterwards invented by the men of religion, after all 
other attempts had been fruſtrated, to avoid the ſtatutes of mort- 
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main, Mag. Chart. cap. 36. 7 Edu. 1. de religiofis, Weſtm. 2. cap. 32. 


as appears by 2 Leon. 14. Brent's caſe, 2 Inſt. 75. and in the time 
of the wars between the houſes of Lanca/ter (25 York they were 
encouraged for the mutual convenience of both parties, in the pre- 


venting of eſcheats and forfeitures) : nevertheleſs, after that they 


were invented, and that feoffments to uſes were WAR 2 ſort of 


common conveyance (which happened in the reigns of Henry 6. 


and Edward 4. as appears by the — the eſtate in the land, 
P and 
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and the uſe of it, were regarded as diſtinct things: and then a man 
might have conveyed the eſtate to another, and retained the uſe to 
himſelf; or might have paſſed the eſtate to A. and the uſe to B. 
or might have granted the uſe, and retained the eſtate to himſelf: 
but the conveyance of the eſtate in the land did not convey the uſe, 
unleſs a good conſideration was mentioned in the conveyance ; or 
that the intent of the parties appeared, that the uſe ſhould paſs, as 
well as the eſtate. Therefore before the ſtatute of 27 Hen. 8. cap. 10. 
if A. made a feoffment, levied a fine, or ſuffered a common reco- 
very, without a uſe declared, and without conſideration, of lands, &c, 

the feoffee, conuſee, and recoveror, ſtood ſeiſed of the ſaid lands to 

—-— the uſe of A. Then ſince the ſtatute of Henry 8. the law as to this 
matter is not altered; for the ſaid ſtatute intended only to execute 

the uſe in the poſſeſſion, and by that means to deſtroy the uſe ; but 


— 


it did not intend to make any other thing paſs by the conveyance, 


than that which paſſed before. And therefore the uſe, not paſſing 
by the releaſe in this caſe, drew back to itſelf the eſtate paſſed by it; 


and the ſtatute executed it in poſſeſſion. And to prove, that a feoff- 


ment made without conſideration or uſe declared would at this day 

be to the uſe of the feoffor, Dyer 146. 2 Roll. Abr. 781. F. Co. 

Litt. 271, 23. were cited. The ſame law of a fine, 2 Co. 58. 
Beckwith's caſe, The ſame law of a recovery, Latch 82. Palm. 462. 

Argoll v. Cheyney. Now there is the ſame reaſon, that the uſe 

ſhould not paſs by the releaſe without conſideration or uſe declared, 

as for a feoffment, fine, or recovery. As to the precedents cited 

by the council for the defendant in error, where feoffments are 

pleaded without conſideration ſhewn or uſe declared, Co. entr. 410, 

11. Herne 25. Winch entr, 1120. 2 Brown. entr. 152. Robinf. 

entr. 468. releaſe pleaded to leſſee for life without conſideration or 

uſe ſhewn. Co. entr. 69. Raſt. 694, &c. it was anſwered, that all 

theſe books paſſed jib ſilentio; but that one cannot ſhew any caſe, 

where 1t was adjudged, that ſuch a releaſe would be to the uſe of the 

releaſee; and that there are books, where the pleading is, to ſhew 

the conſideration or uſe. 2 Saund. 11, 277, 2 Ventr. 120. Co. 

entr. 204, 220, 474. and the reaſon of the law as aforeſaid is agree- 

able. As to the objection made by the defendant in error's council, 

that in this caſe it was ſufficiently averred, that this releaſe was to 

. the uſe of the releaſee, becauſe it is ſaid, that virtute cujus he was 
2 ſeiſed, &c. And for this Dyer 254.6. Cro. Elix. 678. Cro. Car. 221. 
where uf. V. Jones 245. Cro. Ja. 549. 2 Roll. Rep. 466. 3 Co. 44. were 
cient. cited, where it is held, that an averment with virtute ciijus is ſuffi- 
cient. It was anſwered, that this was a concluſion without pre- 
miſſes, or upon premiſſes that will not warrant ſuch a concluſion; 


and therefore it will not avail. And as to the caſes cited, they were 


for the moſt part after verdict, which aids many defects. Another 


objection urged by the council of the other fide was, that this re- 


leaſe 
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leaſe enured by way of enlargement of the leaſe for a year, and 


— * A arr ate 
22 


Mich. Leru 1 Annae reginae. 801 


+ 


— 


—— , 


therefore would participate of the conſideration of it, and that the 
leaſe and releaſe made but one conveyance. But to that it was an- , Mod. 262. 


ſwered, that the leaſe and releaſe made but one conveyance as to 7 Mod. 74. 


the paſſing of the fee; but that they were in truth diſtinct con- *s: 
veyances, and had different operations, the one by the ſtatute of 
27 Hen. 8. the other by the common law. And as to what is 
ſaid, that the releaſe enures by way of enlargement of the eſtate of 


the leſſee; it is true, that 1t gives him a greater eſtate than he had 


before, but that notwithſtanding it deſtroyed the eſtate for years by 
merger ; and it cannot participate of the conſideration contained in 
the leaſe, which is perfectly diſtinct. And the council for the 
plaintiff in error relied much upon the caſe in 3 Levinz 233. Ed- 
wards v. Morgan, where in covenant brought by the aſſignee of 
the reverſion againſt the leſſee, judgment was ſtaid, becauſe the 


plaintiff did not make mention in his declaration to whoſe uſe the 


grant of the reverſion was, nor the conſideration of the grant; 

which caſe ſeems to be in point. Sed non allocatur. For per Holt If a releaſe be 
chief juſtice, before the ſtatute of 27 Hen. 8. cap. 10. ſuch pleading (wag ee 
as in this caſe had doubtleſs been good, and the ſtatute has not al- = — 
tered the way of pleading; but ſince the ſaid ſtatute, pleading of a tion of it, it 
feoffment, without ſhewing the uſe or the conſideration, with an e 
averment virtute cujus, Sc. has been held good. Pld. 478. And leaſee. 

the reaſon is, becauſe though no uſe or conſideration is ſhewn in 7 Mod. 77. 
pleading of the feoffment, it does not follow from thence, that 

ſuch feoffment will be to the uſe of the feoffor ; for that is matter 

of fact extrinſecal from the deed, which might have been declared 

by parol before the ſtatute of 29 Car. 2. cap. 3. and now by wri- 

ting, though it be not a deed; and therefore if it was made to the 

uſe of the feoffor, it ought to be averred accordingly. But it would 

be hard, that the judges ſhould conſtrue ſuch a feoffment, or the 


releaſe in this caſe, to the uſe of the feoffor or releafor, where it does 


not appear; but if they were made to ſuch uſe, it ought to be ſhewn 


on their fide; and until that be ſhewn, they muſt be intended to be 
made to the uſe of the feoffee and releaſee; eſpecially ſince the ſta- 
tute of 27 Hen. 8. for now if a feoffment or releaſe ſhould not be 
intended to be to the uſe of the feoffee or releaſee, they would be 


vain and to no purpoſe; for according to the caſe Rolle v. Oſborn, 


Hob. 20, he would have his old eſtate, and the warranty would 


remain; and if the lands were of the part of the mother, they con- 


tinue ſo. And therefore the reaſon of ſuch feoffments and releaſes 
difters much from what they were before the 27 Hen. 8. for then 


there might be ſome reaſon to conſtrue the uſe to remain in the 


feoffor, &c, becauſe notwithſtanding that, it was to ſome purpoſe, 
bg. to defraud the lord of his guardianſhip, or to conceal the te- 
nancy of the freehold, c. The caſe in Co. Litt. 23. is only, that 

where 
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where a man makes a feoffment without valuable conſideration to 
divers particular uſes, ſo much of the uſe, as he makes no diſpoſition 
of, remains n him; and that is reaſonable, becauſe the reaſon of 
the making of the feoffment appears, vis. the raiſing of the parti- 
cular uſes. But in this caſe no seaſon o: the making of the releaſe 
appears, if it was not to the uſe of the releaſee; and therefore it 
muſt be to the uſe of the releaſee, till the contrary appears. But 
he agreed, that if particular uſes had been limited upon the releaſe, 
all the other uſes, that had not been limited, would be to the uſe 
of the releaſor, according to Co. Lit. 23. All the other judges 
agreed with Holt chief juſtice. And Gould juſtice ſaid, that in the 
N caſe of Reyno/dſon v. Blake, in C. B. Paſch. 9 Will. 3. See 3 Salk, 
= 1 8 5 235, 40.] the grant of a rectory was pleaded without averment of 

the conſideration or uſe; and adjudged, that it was well enough, 

the exception being taken by himſelf. Like the caſe of a confir- 
mation of a rent-ſervice to the tenant for life of it, to hold to him 
and to his heirs; by this a tee paſſes to the tenant for life. Littlet. 
ſect. 549. Laugh. 44. 
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ror, cog ginal action has declared, that he by virtue of the indentures o bar- 


Wo. | vear, and by gain and fale and releaſe, and by virtue of the ſtatute of Henry 8. 
08 „ a releaſe, and for transferring uſes into poſſeſſion, was ſeiſed, Sc. whereas the 


by virtue of | : | | 
mme Rate of releaſe does not operate by virtue of the ſtatute of uſes, but by the 


es, Se. dant has demurred ſpecially for want of form. Sed non allocatur, 
| e ee For though it is informal, yet the demurrer is general. For it is not 
forma ovly, enough to ſay, quod caret forma; but the particular want of form 
without ſhew- muſt be ſhewn., Want of a writ of inquiry was alſo aſſigned for 
a hugs 415, ; but upon diminution alleged, a writ of inquiry was returned. 

And Mr. Raymond ailtigned for error, 1. That the writ of inquiry 


inquiry recited all the facts in the preſent tenſe, vig. that the rent 
adhbuc inſolutus exijiit, and the tenements adbuc are out of repair; 
whereas the action of covenant is only for rent in arrear, and tene- 
ments not repaired, at the time of the original ſued : butt his adbuc 


inquiry. 2. The plaintiff ought to recover only for the damages 
that he hath ſuſtained at the time of the action brought; but here 
the jury upon the writ of inquiry have given damages that the 
plaintiff ſuſtained after the bringing of the action, vis. until the 
writ of inquiry ſued, which is erroneous. 2 Saund. 169. Hambleton 
v. Vere; Hob. 189. Harbin v. Green; Trin. ꝙ Will. 3. B. R. Prince 


—_ v. Moulton. |See before, 248.] But it was anſwered by the chief 
mo! juſtice, 1. That the writ of inquiry recited the declaration zn haec 
1 verba, Which was well enough. 2, That it was not like the caſes 
4g ors | | l e 
1 


That a man Another error was aſſigned in this, that the plaintiff in the ori- 


FRE 27 H.8. was common law; and therefore it is informal at leaſt, and the defen- 


Variance. could not be the writ of inquiry in this action, becauſe the writ of 
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cited, where more damages were given than ought to have been gi 

ven; becauſe the jury in this caſe ought to give ſo much in da- 

mages as would repair the tenements, and put them into ſuch con- 

dition as they ought to be in, and damages alſo for the rent; and Damages in 
therefore if the tenements were become in a worſe condition fince _ 
action brought, they ought to give ws for them. And the 
judgment was affirmed by the whole court. 


Watts ver/. Roſcwell. 


Intr. Trin. 1 Ann. B. R. Rot. 125. 


„e. i. 
274. 
EB T upon bond. The defendant pleadedd that he deliver- Farr. 53,105. 


ed it to J. S. as an eſcrowe, to be delivered to the plain- Tap 


1 wr upon conditions to be performed by the plaintiff, which were Hob. 246. 


2 E contra. 


not performed by him, &c. et /ic non eſt factum; et boc paratus eff Comb. 86, 
verificare, The plaintiff demurs ſpecially, and ſhews the cauſe of; An, 
it to be, becauſe the defendant has not aptly concluded his plea. In debt upon 
And it was urged, that the plea ought to have concluded to the bond the de. 
country, it being an expreſs negative to the declaration. 1 Ventr. delfomry 66-08 
3 Keb. 142. Manning v. Bucknal, Intr. Hil, fcrowe, be 
24 & 25 Car. 2. B. R. Rot. 1035. was cited by Mr. Raymond, _ 3 
where it was held, that ſuch plea might conclude the one way or 38 oy 
the other. But abſente Holt chief juſtice, the whole court gave See before 
judgment for the plaintiff, holding that ſuch a plea ought to con- 787. 

clude to the country. 


Note, That no judgment was entred upon the roll in the caſe 
of Manning v. Bucknall, And Mr. Lutwyche told me, that his 
father and terjeant Cidler (who were counſel in the ſaid caſe) re- 
membered it, and ſaid, that judgment was given for the plaintiff 
there afterwards, the court being upon the firſt motion of the 


ſaid caſe of opinion as reported in 3 Keb. but afterwards Chang- 
ing it. 


The ſame 3 the fas term between Beall & Tempc}t. Bedell v. 
Jutr. Trin. 1 Ann. B. R. Rot. 64. in which Cheſtyre was counſel Tape | 


For the plaintiff, and Raymond for the defendant. 


_ 9” : Regina 


fendant pleads | 
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Regina ver/. Sir John Bucknall. See before 792. 


n 


8. C Farr. 54. A N information was exhibited againſt the deferidant for not re- 


& oo pairing a bridge; and it was alleged in the information, 9 
be charged to that the defendant ought to repair the brid ge, eo quod ipſe nunc 
| repair. a 


bridoe, barely 2 et per dides "ſos annos ultimo elapſos fuit dominus maneri de B. &c. 
as lord of the Upon not guilty pleaded, it was tried before Holt chief juſtice at 
— Hertjord, lu alt fu juner afſiſes, where a verdict was given . the 
Shaw's Pariſh Queen, And now Mr. Broderich moved in arreſt of judgment 
, cap. Co. that it does not ſufficiently APPEAT by this information, that the de- 
ws fendant 1s oblige. to repair this br idee ; for regularly t the county 
ought to repair the publick bridges ; and no man ſhall be charged 
with the reparation of them, except ratione tenurae or by pre- 
ſcription; and therefore it ought to have been ſhewn here, b 
viich of theſe two means the defendant became chargeable with 
thefe repairs. And he cited Noy 93. a 206. Stile 108. 
Sin H. Spiller”s caſe, and 400. And at the afſiſes, as alſo upon 
the firſt motion here, Holt chief juſtice ſaid, that TER amounted to 
a ratioe fenurae. But judgment was ſtayed, quouſque, . 
afterwards at another day, Mr. Williams moving for judgment for 
the Queen, Holt chief juſtice mutata opinion, faid, that although 
the defendant was lord f the manor, yet that was no reaſon, that 
He ſhould repair the bridge; but ſome particular charge ought to be 
ſewn, as ratzone ena, or by preſcription. And in ſuch caſe, 
Tenant for Where a man is obliged to repair a bridge, his tenant for Years be- 


years indi: a. ing in poſſe! on will be obliged to do it; and if he il, 
ble for not re- 


Pairing 4 


he will be 
ndictable for it. But he ſaid, that where a man is obliged to make 


bridge. fenles againſt another, it is enough to ſav, that ommes cccupotires 
| ought to repair, &c, becauſe that lays a ch pe upon the right of 


another, which it may be, he cannot particular ly know. See Cr0. 
J. 66 05. tolbatch v. Warner, All the other judges were of the 
ſame opinion, and judgment was arreſted, 


Snow ver/. manucaptores Firebrais, 
Intr, Tin, 1 Am. B. R. Rot, 360. 


S. C. 2 Salk. N a ſcrre facias againſt the defendants upon their recogniſance, 
wo Sc. the writ of ſcire facias in ailgning the breach ſaid, that 
— —— Firebraſs did not render himſelf prejorae 1 narreſcall marreſcalciae 
of the per- M11 nuper regis, and did not * coram iſſo dicto nuper rege, as | 
tormance of a the recogniſance was, Sc. And Mr, King for the defendants. | 


— urged, that the breach for this reaſon was not well aſſigned, for | 
— —— 1 
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this marſhal, mentioned in the breach, muſt be underſtood of the 
earl marſhal of England, or of the King's houthold, and not of the 
King's Bench; and the defendants were only bound, that Fire- 
2 aſs ſhould render, Fc. to the marſhal of the King's Bench ; and 


- therefore it does not appear, that the condition of the e d 
2, woas not performed. Sed non allocatur. For it was ſaid, ea occa- 
70 1 frone ; and, per curiam, that will ſupply the want of the words, Poſt. 1177. 
c. FF coram 1ff0 dicto nue, rege, if they were neceſſary, But, Per cu- 
at MM 74m, it would be a foreign intendment, to intend this of the mar- 
ie nal of the houſhold, or of England. And therefore judgment was Plea of wel on 
55 given for the plaintiff. Note, That the defendants pleaded, no ca- = ought not 
e- = vins ad fatisfaciendum, and concluded to the country; the plaintiff the country. 
F 7 "tnieread 4 and the plea was held ill by all for that reafon. And Marſhal of the 
d Mm Hol chief juſtice ſaid, that the marſhal of this court was part of Ning“ Bench 
taken out of 
e- ⁵ ſ 8 the office of the earl marthal of England formerly, as appears by the oflice of 
y -F the book of 39 Hen. 6. 32. b. and that this office of this court was marſhal of 
m 37 ccrived out of the other in the time of King James I. OI 
MN = | 8 1 
%o HP ; a verſ. Ballam. S. O. 1 Salk. 
ut lob „ 
or Yor M libelled in the admiralty againſt a tip of Norway, Molloy 229, 
h for that ſhe being in great diſtreſs for want of an anchor and — 
nt Cable, Ballam had contracted with the maſter of the faid ſhip, and Las = 
be delivered them on board, Ge. Upon which a motion was made Prohibition 
e, in this court for a prohibition, to be directed to the judge of the 1 
e- | admralty, to hop him from proceeding in the ſaid ſuit, UPON admiralty a- 
be aa ſuggeſtion that the ſaid contract was made upon the nd. V1S, gainſt a ſhip 
ke t RH. Fe upon the river Thames, the ſaid ſhip then being 7 eee. 
„ xy . id river Thames there. And a rule was made, that the defen- of it at Rat- 
of dent 955 (hew cauſe, why a prohibition ſhould not 20. Upon e for a 
60. wuoica Mr. Broderick thewed for cauſe, 1. That of late times the cable, Se 
he admiralty St been always encours ved, and that they ought to l 1 
have e ogniſance of all things i incident to the navige tion; therefor re ape ; 
ney ſhall have cogniſance of a ſuit for mariners wages. 2, That 7%. 983. 
in this caſe the defendant would be without emedy, if a . 9 
: dition ſhould be granted; becauſe the any * the ſhip, with i 


hom the contra Was made, was dead, and the Þ Part-OWNers uy” 
Foreigners, 3- That the nw being upon the land will not 


kinds r the admiralty to hold plea; as was held in the caſe of Ca- 2 Roll. Rep 
d v. h libel he It e 
ce, ard v. Leuuſtie; where a libel was in the admiralty againſt a ſhip 
hat upon a hypothecation made of her at land, and that appeared upon 
ae the infirument of hypothecation, which mentioned it to os been 
as made at Rotterdam; and yet a prohibition was denied after great 
nts | Cconlideration, Now here though the anchor, Sc. were fold upon 


N 


for | the land, yet the ſtreſs of weather, which diſabled the ſhip, was 
his | upon 
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upon the high ſea; and therefore the original cauſe being within 
cident. Sed no allocatur. For, per curiam,' this is not like the 


caſe, that this ſhip was in her voyage, when ſhe became in diſtreſs 


2. There was no hypothecation here, as there was in the caſe cited, 
now where there is an hypothecation, if the admiralty ſhould be 


prohibited to proceed, &c. the party would be without remedy, 
for no ſuit can be againſt the ſhip at common law upon it. Now 


it is true, that by the maritime law every contract with the maſter 
of a hip implies an hypothecation ; but it is otherwiſe by the law 


have cogniſance of ſuch a ſuit. And therefore a prohibition was 
granted, But at the importunity of the defendant's counſel the 
court gave order, that the mend ſhould declare upon it, Sc. 


Withers verſ. Harris. 


8. 2 Selk. E HE plaintiff recovered judgment in ejectment againſt the 
258. 


r defendant; and after that a year after the judgment was ex- 


Farr. 50, 64. pired, he ſued an habere facias poſſeſſionem, and execution there- 


i 3 . upon was executed. Upon which Mr. Mountague moved, that the 


332. p. 6. ſaid execution might be ſet aſide as irregular, becauſe the plaintiff 
7 Mod. could not ſue execution upon the ſaid judgment after a year after 


Habere. faaas 100 t giv : * 
hep the judgment given, without a ire facias. Upon which a day 


cannot iſſue Was given to hear counſel of both ſides. And at the day Mr. 


after he pou Pegs Wilhams for the plaintiff urged, that the execution was re- 
EXPITC after. 


Fs pea gular. He admitted, that if the plaintiff would ſue an execution 


ejectment for the damages after the year, he ought to ſue a ſcire facias; or 
without a /c:re | 


facies ©?” that it was not neceſſary to ſue ſuch a writ. He ſaid, he did not 
vive the judg- 


ment. know, that before the time of Charles II. any ſeire facias had been 
Comb. 250. br ought upon a judgment in ejectment. And in 2 Keb. 5 5. 1 Sid. 
* 317. it was looked upon as a new caſe, That the law would not 

permit any man, who had recovered a right, to be without reme- 


dy; therefore a ſcire facias lay upon judgments in real actions af- 


ter the year, and debt in perſonal actions; and by the ſtatute of 
2 2. a ſcire facias was given upon recovery in perſonal acti- 


; but at common law the plaintiff had no remedy after the year 
upon a judgment in ejectment, unleſs he might ſue execution; be- 


cauſe no ſcire facias lay, it not being a real action; which would 


be ſuch an inconvenience, as the common law would not have 


permitted: therefore of neceflity the plaintiff might ſue execution 
after 


the juriſdiction of the admiralty, will draw the reſidue to it as in- 
cale of Coftard v. Lewftie, 1. Becauſe it does not appear in this 


* want of an anchor, Sc. and at the time of the contract. 


of England. Therefore this being a contract made with the maſter 
upon the land, it is the common caſe. The admiralty cannot 


in ſuch a caſe as this he might ſue a ſeire facias if he pleaſed, but 


1 — =_ A DA eh Woo 7 N KN Ae 5 
En lt RR OTA EE Rt COLON noe ON 
: | RH 33. 3 5 —. NE 2 
9 5 5 5 1 — r b . 5 — 6 ö — 7 : 
( y 


* Mich. ＋ erm 1 An nae inae. 807 il 
; 1 after the 3 at common law. And if TE m 9 hes he may ao } | 
1 it this day becauſe no ſtatute deprives hin of the ſaid remed y. i | 
= That the 80 why a ſcire facias lay upon a recovery in a real i 
5 z action at COMMON law was to the end that the tenant might have 4 : 

an opportunity to ſhew his right, without being driven to a higher | | 
action: but ſuch reaſon does not hold place in caſe of an cjet- H 
ment, becauſe. by recovery in ſuch action the poſſeſſion is only 
* recovered, and the defendant is not driven to a higher action, | 
Z but may have another ejectment, and try it the next affiſes TE b 
* urged farther, that ejectments are favoured by the law, and would 4 
"3 lie of things, of which a real action would. not lie, as cottagio, 4 
15 pomarts, Sc. Cro. Elix. 818, 854. Stile 215, That it could. 
be no inconvenience, to tow of ſuch execution without a ſcire 4 
facias; but it would be very inconvenient of the other fade, to | 
drive the recoveror in ejectment to a_ſcrre facias after the year after | 
| the judgment, becauſe it is uſual in mortgages to have judgment 1 
| confeſſed in ejectment by the mortgagor to the mor tgagee ; . if | 
in ſuch caſe the mortgagee after the year ſhould be driven to a i 
ſcire facias; he would be in no better condition, than if ke were \ 
driven to ſue an ejectment originally. That in this caſe the plain- i 
tiff might have entred without ſuing an habere facias poſjrfionem; for [ 
where the land recovered is certain, the recoveror. may enter at his ; 
" | * own peril, and the aii ſtance of the ſheriff is only to rang ag g 
; peace. 2 Sid. 150. 1 Roll, Rep. 213. Ney 71. Palm. ; 
I therefore that the ſuing of it will not vitiate. And Jaftly, 5 | 
- | relied upon 1 Sid. 451, 2 Keb. 307. Okey d. Vicars, as a caſe in OO i 
IS Point, that a ſcire facias need not be ſued after the year after judg- 
ment in ejectment. Sed non allocatur ber curiam. For (by them) 
1 as to the poſſe i on an ejectment is in nature of a real action at 


common law, and therefore by common Jaw a {cre factas would 

- lie upon a judgment in it. This was the proper remedy by com- 
mon law for a termor for years to recover his term, and ſuch a re- 

t cCovery bound him who had the inheritance, and he and his heirs 

R | could not falſify it no more than a recovery in a real action. Now | 
1 there is the ſame reaſon therefore, that a fcire 5 ſhould lie af- Scis facies 
1 der the year upon a judgment in ejectment, as upon a recovery in a 00 upon a 
3 real action. And Hill chief juſtice ſaid, that perhaps if the reco- e bee 2 
64 veror was delayed of his execution, by ſuing of a writ of error, common law. 
"oo that might alter the caſe: For if the defendant. brings error abies 

* | the year after judgment given, and afterwards: becomes nonſuit, the 

: a in error * ſue out execution without a ſcire facias. 

- [See Cro. Eliz. 706, 7, 416, Cr, Jac. 264. 1 Roll. Abr. 889. 
ol c Cr. 88. Garnon's caſe. ] And that is an anſwer to the caſe of 


_ Cicy d. Vicars, And he ſaid, that he was not at all ſatisfied with 8% bite 


= A the” opinion of Coke, 2 Tnjt. 469. in his comment upon _H/e/l...2. upon judg- 


rp. that no ſcire facias lay upon judgments in per ſonal actions ments in per- N 9 
1 75. Jet Je 5 L 4 l ſonal actions at 1 


| =o j | — a common law. 


U * 
. 
1 TY. 
Fe » —_— 9 une r * * * 8 not it Bon oe err red eee an BEI. 
- > - Ay, 2 - - oy 1 5 8 bs, {en d — 
— ET At <> : 9 n 8 e Fr ok PE ng Fes . * 
CE 2 Ca — x n 1 88 0 8 I ee 2 = TOS 2 1 «I eier 22 3 1 * . x _- 128 N . 
_— FE = x . wk OTE 1 2 8 E Y 7 ' 
on 82 
* 7 — 2) 
"ow 3 3 
* — yt A 


8 c 
3 . — 
Yue, . or : 5 

=_ 


rr 


— — 
— = 


— 


— — Mu A At >> — — Rr 
— . —— 2 — * * 1 
— -- Fe - . 


—— — Mr ad, ads” as — * 


808 Mich. I erm | Annae reginae. 


— 


at common law; for the general words, ſive alia quacungue irro- 
tulata, Ge. following, conventiones, recagnitiones, &c, cannot be 
underitood of judgments, according to his own rule of conſtruc- 


tion, 2 Co. 46. ö. ſince judgments are of a ſuperior nature to what 


was mentioned before. But Powell juitice ſaid, that all the books 
Warrant Cotes opinion, and the conſtant opinion ef all the judges 
ſince, dig. that no ſeire facias lay upon judgments in perſonal 
actions before OR. 2. And yet he Himſelf ſaid, that a ſcire 

facias lay upon a judgment in annuity after the year at common 
law. [eo gadere, for the ſaid aſſertion fortifies the opinion of 
the chief juſt] ice Holt.) Holt chief juſtice ſaid farther, that the 
reaſon why /crre Jactas' sS were rarely ſued in ſuch caſe is, becauſe 


| Several plain- the plail tiff generals 7 fues execution immediately. Where there 


tits or cefen- are ſeveral plaintiffs or defendants, and one of them dies, exe- 
dants, one dies, 


execution may Cution may be ſued by or againſt the ſurvivors, upon ſuggeſtion 01 
be ſued by or the death made upon the oll. But where 1 is but one defen- 
1 dant, and he dics, it is a queſtion, whether execution may be ſucd 

* 1» 7 ö 11 Jel 17 1 
On. If the de- without a ire facias. In perſo onal. actions doubtleſs it cannot, be 


fendant dies? auſe a new perſon will be charged. But in ejectment the plaintiff 


ought to have execution only ot "the land recovered. Shelley's caſe, 
1 Co. 93. will not warrant it, becauſe there the death was the 
ſame day, that the habere facias ſoiſinam bore te/te, and fo it was 


Padgerv, held to be a death after the %%. He ſaid farther, that it was held 
Loyd, in this court in the caſe of Badger v. Loyd, that the plaintiff might LY 


Holt 
* 2” enter pending the writ of error upon the judgment in ejectment 
Plaintiff may 7 


enter pending if he could find the poſſeſſion empty; for the writ of error binds 


the wri _ the court, but not the right of the party. But he muſt take care, 
ror upon tne 


ju 108M; ent in 


alſo; but "that this might have been made good, by ſuing of an ha- 
bere facias Prlfeſſionem within the year, and by an entry of vice- 


COMES ICH fit Hreve; and _— FE tha it is a means for mortgagees | 


who have judgment 1 in ejectmen acknowledged to them; though 


olt chief juſtice ſaid, that it was a uſurer's trick, and not to be 
Lady Alli- enact; And Pcwel/ Juſtice a a, in the cate n C. B. of lady 


bon's caſe. Alllibon, it was held, that the mortgagee, who had a judgment con- 
feſſed to him of the lands mortgaged in cjectment, couid not ſue an 


ſabere facias f ofſeſſienem: after the year 15 er the judgment, but might 
prevent any inconvenience, by ſuing of an habere facias Poſpeſfronent, 


and by entry of a vicecomes non miſit bree. The execution was ſet | 


aſide as irregular, and reſtitution granted. 


Galliſand 


that he do not enter with force. They all held, that the ſcire 
ce & ment. facias ough t to have been againſt the defendant ad terre- tenants 1 
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alliſand ver/. Rigaud. 


Intr. Trin. 1 Ann. 


N. ROE £2: 


[ an attachment upon a prohibition the caſe was thus. The 


defendant libelled againſt the plaintiff in the Ecclefiai!:-5} Court, 

having ſolicited the chaſtity of a woman, after the plaintiff had 
my indicted for an aſſault upon the ſame woman with intent to 
raviſn her, and convicted and fined upon it, and after that the 
woman had ſued an action of aſſault and battery againſt him for 
the ſame offenſe, which action was depending at the ſame time 
that the proſecution was in the Spiritual Court. All this matter 
appea ared upon the pleadings ; and the queſtion was, whether the 
prohibition ſhould ſtand, or whether a conſultation ſhould be grant- 


ed. And Mr. Montague argued, that a conſultation ought to be 
granted, 


becauſe the ſolicitation of the chaſtity of a woman was 
proper! ly of ecclefiaſtical cogniſance. 2 Tn/t, 488. Then though 
the defendant be convict 2 an indictment, and though an action 
1 for the ſame cauſe, yet it is no cauſe of prohibition. 

. Becauſe the ſpiritual and temporal courts in ſome caſes have 
Es juriſdiction, as in caſes of penſions claimed by preſcrip- 
tion, Sc. 2. They proceed diverſis rationibus, the one for pu- 
niſhing by fine, or giving damages, &c. the other pro falute an! - 
mare, "That this difference | is obſerved in Artic. cler. cap. C. and is 


confirmed by the common cafe of having laid violent hands upon 
a Ne ; 


L contra, it was argued by Mr. Eyre, 
Of which opinion the whole court ſeemed to be, be- 
cauſe though the ſolicitation, Cc. was of eccleſiaſtical conufance, 
yet the force added to it, which is temporal, makes it cognilable 
by the temporal courts. As if A. calls B. whore and thief, the 
action {hill be ſued at common law, and B. cannothbel againſt p 4 
in the Spiritual Court for the word whore, and have an action at 
common law for the word thicf. See 2 Roll. Abr. 295. It is alſo 
one continued act, and therefore not mere ſpiritualia. 2 Inft. 


488. Coke ſays, mere ſpiritualia ſunt, quae non habent mixturam 


temporaliam. As to the caſes cited, where notwithſtanding a re- 
covery by the huſband in treſpats ETY aſſault upon his wi ife, Fe. 
yet the Spiritual Court proceeded to puniſh the man e 
they are not to this purpoſe, becauſe in the ſaid caſe for the adulte- 
ry there could not be a proſecution at common law; and in the 
{ad caſes the huſband and wife could not join in an aQion of trel- 
paſs. And Hock chief Jaltice laid, that the uſual way of declaring 
2 1:1 


8. CE = Salle. 
LAY 

Farr. 78. 

7 Mod. 
After a man is 
Convicied on 
an indictment 


for having 3 Pi 


ſaulted a wo- 

man with in- 

tent to ravich 

her, he cannot 
be fired | in the 

SpiritualC ourt 
for it. 


1 Roll. 205» 
2 Inſt. 488. 


that the prohibition ought. 


If A. calls B. 
whore and - 
thief, J. can- 
not be fucd in 
the Spiritual 
Court. 

2 Roll. Abr. 
298. [N.] p. 
1. 16. 

Jo. 44. 

12 Mod. 2 242. 
243. 

Huſhand and 
wife cannot 
join in aſſault 
and battery, 
for having af. 

ſaulted the 
wife and ra- 
viſhed her. 
dee Cro. ja, 
538. 


, r 
A a 3 
_— ————— — = 
c 
8 ag = 
„ p \ - LY 


— 


. 7 rr — — 1 I - = 
at 0 oy 3 vy x ay 3 _ 2 — — 
r . 75 2 
= —— — — 


1 


S — 


** 285 
8 
nl = 
J "nl 
{ | : 
1. s : 
8 = = 
5 
720 8 
N 4 
5 7 5 
"=" ht, 
| 
N 
f 
{ 
4 
4 
9 7 * 
Li 8 
7 
1 
= 
1 * * 
8 v5 
. "=, 75 
4 28 
40 f 
* W 


D bg * > Ro 
: are 5 * wh A 2 2 2 En - 
— — — 3 PPP K —-— ——— — = p e 
8 F Yer — 2 — — 1 - 2 * * — » on 2 DD —— e 
: 2 . 1 3 — - . — = : . 2 8 - r — e TO" 
2 1 © = h — 8 % ͤͤ + — ane 8 — 2 —— 2 — * - — CIS EO BEEN 20 
- £ A * r 7 — * * P * — ; — : : 5 25 
3 * > — : a * x r 8 — os — 
— n * * * e .4 — _— 12 — 6 2 2 = 
— — 2 2 r n r . M. e , "_ — as: 4 — —-— _ = r * 4 - * 
2 ——— RELA — — a" _—— — — 7 pd oy 2 N 1 * 4 


In. . 2 bor Ee i 
rently mee aha TI Ig eo ere: vn ou IPC 
x .. * 


. 5 — 


© © thru. AR A 


— ENTS — 


— 


— — r NV 
- a * 


— — — — — — — — ĩ˙ — —— — 


= mor woes 


—— 


— 


— 


Mich. Term 1 Annae regina 


* * TY 


8. C. Farr. 8 3. 


7 Mod. 


Wane of aver- 


in the - (aid actions for having defled 2 man's wife, is not ſo good; 
and as ſome of the ſaid declarations have been, it might have been 
a queſtion, whether they had been good, though it is a treſpaſs 
710ad the huſband; but the proper action is, guare uxorem ſuam 
rapuit. Raft. tr -ſpaſs 662. 6. And Powell juſtice ſaid, that 17 
preſent. caſe was like the caſe of the abbot of &&. Albans | 
22 Edi. 4. 20. cited 4 Co. 20. a. where the ſolicitation of xg 
ſity, being mixed with impriſonment and force, was become of 
temporal cognizance. But though the opinion of the court was 
as aforeſaid, at the prayer of the defendant's counſel they gave or- 
der, that this caſe ſhould be argued by. civilians. But afterwards 
an apparent fault being in the pleadings, they refuſed to hear the 


civilians. And judgment therefore was given, that the Prohibition 


ſhould ſtand. 


61 cenway ver, Freeman. 


EBT upon judgment. The defendant pleaded a compoſi- 
tion made with two thirds of his real creditors, &c. and the 


ment that be act of parliament; and in his plea he avers, that he % ab wfuah 
abſconded for [qo commorantiae ſuae ſuch a day -ſubtraxit et abſconarait, being 


debt. 


Fo. $1t. 


unable to pay h his debts , but does not lay that he abſconded for debt. 
And for this fault judgment was given for the plaintiff, as it 


Southouſe v. had been before in a caſe in this court betwcen Sort ou fe and 


Rutter. 


r \ 7% © 
1 ndo: ſement 
S 


Rutter. 


ASE upon a bill of excha nge. The plaintiff declared up- 
A, en the cuſtom of merchants, upon a bill directed to the de- 
fendant in this manner: Pray pay this my firſt bill of exchange, 
12 {econd and third not being paid; and then he ſhews, that the 
dil was indorſed by the drawce to himſelf in this manner: vis. 
hat the drawee indorſavit ſuper billam illam contenta billae illius 
cre ſelwenda to the plaintiff, &. Upon non afſumpfit pleaded, 
verdict fo > the E And Mr. Lee for the defendant moved 
in arreſt of judgment. 1, That it is not averred, that the ſe- 
cg and third bills were not paid; and without that the plain- 
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tiff is not intituled to his action, for if the ſecond or third was 
TY the defendant is not bound to pay this bill ; and the nonpay- 
ment 1s_gza/i a condition precedent, which ought to intitle the 
Plaintiff to this action; and therefore it ought to be averred. Sed 
„ von gllgcattir. For, per curian, though it had been ill upon 
de murrer, yet it is aided by. the verdict; for if the ſecond or 
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bere. 2. A fecond exception was, that the indorſement ſhewn 
aſs : in the declaration is not ſuch as will transfer the property of the 
I pill, and therefore the plaintiff is not intituled to this action. 
5 5 my Hllacatur. For, per curiam, it is aided by verdict; as want of 
3 attornment in debt for rent by the aſſignee of the reverſion, 18 
z ded by verdict. And judgme at was given for the plaintiff. 
of 9 Mr King for the pi laintiff. 
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Nicholls ver/. Tire 


= e S. Ex xception was taken to the plea, that the 7 
1 Ps 'ant only ſays, that he abſconded the ſeventeenth of Nevem- 


be FE 
2 . 5 J 3%. 
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making of the act. For the ſeventcenth of November extends only 
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And for this reaſon the Ple ea Was 
Ex relatione mri Jacob. 
rin. 2 Ann. B. R. between C 22 1s 


The defendant pleaded the act of com- s. C. Far. 96. 


M od. 


Abſconding 
ought to be at 
20. and does not ſay, that he abſconded at the time of the the time of the 
making of the 
act. - 

Ante 810. 


Couſins v. 


after conſideration had by the court of the different Callcutt. 
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How ver. Prinne. 


ASE for words. The plaintiff declared, that he was a juſtice 

of peace, and deputy lieutenant for' the county of Giouceſter, 

and that he had been repreſentative of the ſaid county in parlia- 
ment, and then was candidate to be choſen knight of the ſaid 
ſhire, Ce. that the defendant, intending to defame him, and to 
hinder him from being elected, ſaid to * S. in the hearing of di- 
vers freeholders of the ſaid county: © Don't give your vote tor 
Mr. Honor, for he is a Jacobite, and is for bringing in the prince 

« of Wales and popery, to the deſtroying our nation ;” then he 


lays another count, averring himſelf to be a privy/counſNor, Ec. 


and that the defendant lle of him, &c. © I have been drrefied 


*. 2h. morning at the ſuit of the honourable John How eſquire, 
* and it has coſt me five ſhillings and fix pence for my breakfaſt, 
and if you do not vote for him, he will ſerve you ſo too; 


„ know why it is, it is becauſe I would not give my conſent to 
him, to bring in popery and the prince of Wales,” Not guilty 


pleaded. Verdict for the plaintiff, and 400 /. damages. Upon 
which Meſſieurs Meurntague, Weld, Parker, and Lechmere, moved 
in arreſt of Judgment, that the words were not Weleda die And 


it was argued on the other ſide for the plaintiff by Mr. ſolicitor 


general Harcourt, Mr. Grove, and Mr. Banniſter. And this day, 


the ewenty-ſeventh of Nevember, Holt Chief juſtice pronounced the 


opinion of the court to be, that they were actionable, being ſpoken 


of a man, who enjoyed ſuch offices, &c. But they would not 


determine, whether they would have been actionable or not, being 


ſpoken of a private man. And the principal reaſons of their 


judgment were, 1. That they ought to intend the. words bringing 


1n, to be anderſtood of bringing © into England, being ſpoken by 


an Engliſbman (for every man ſhall be intended here to be an 


Engliſbman, if = contrary does not appear. 5 Co. 7. C. Camwary's 

caſe) and eſpecially. the words, to the deſtroying of our nation, 
being added. 2, That it is notorious, who was meant by the 
words, prince of Males; for the law took notice, that there was a 
pretended prince of Wales, as appears by the 7 & 8 Will. z. cap. 15, 
which enacts, that the aſſerting, that the pretended prince of Wales 
hath any right to the crown of England, ſhall be a premunire. 
Then theſe wor de being ſpoken of a "juſtice of peace, Sc. will be 
actionable; becauſe they charge him, with maintaining ſuch prin- 
ciples, as men an Officer ought not to have, and for which he 


ought to be diſcharged from kis office, 4 Lev. 50. Raym. 482. 


Sir Tm Clarges v. Roe, a caſe ſtrong in point. 3 Cro. 191. 


I Leon. 335. Gre: Ja, 202, Yelv, 104. 
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Objection. That the words may be underſtood, that Mr. How 
would bring in popery and the pretender by a& of parliament, 
which was lawful ; and then to ſay ſo, did not import any ſcandal. 


Anſwer. That is too foreign an intendment. 


Objection. That the words do not charge Mr. Epe with the 


doing of any act. 


Anſwer. No act was charged to have been done in the caſes 
cited in 3 Lev. 50. and 3 Cro. 191. and yet they were held action- 
able. And words will be actionable, if they charge men with 
evil inclinations and principles. 1 Brownl. 5. He will play of 
both ſides. I Roll. Abr. 86, He will cut him out of doors. 


Objection. That theſe offices are not offices of profit, c. 


Anſwer. Vet if the words ſpoken | charge ſuch an officer cri- 


minally, they will be actionable; otherwiſe if they only import 
ignorance. I Lev. 52. Bill v. Field, But farther theſe words do 


more than charge the plaintiff with 'evil principles only ; for one 
.muſt preſume, that he who heard Mr. Prime ſpeak theſe words, 


would preſume, that he knew the matter charged, by ſome diſ- 
courſe, or overt-act, of Mr, How's; how otherwiſe could Mr. 
Prinne know Mr. How's inclinations ? And ſuch overt-a& would 
be criminal, and the words importing it actionable, And upon 


this conſideration perhaps the words would bear an action in the 


caſe of a private man. The ſame reaſon will maintain the action 
for the words in the ſecond count. And therefore judgment by 
the whole court was entred for the plaintiff, | 


Afterwards error was brought upon this judgment in parlia- 


'2 was found guilty guoad the words primo ef ſexto mentionata. 
And after long debates at ſeveral days, judgment was affirmed by 


ö forty-eight lords againſt thirty-four, Monday January 29, 1704. 
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ment, and exception taken, that the verdi& was ill found, becauſe 
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4 C. 2 Salls, FNXEBT. The plaintiff declared upon a bill penal, ſealed and e 
4 Janet. 8-, delivered by the plaintiff to the defendant, reciting, that MW + 
1 7 Nod. whereas the plaintiff had agreed with the defendant to fell to hm m 
ihe Ig ſo many ſtacks of wood, the defendant for that covenanted to th 
h: it] 1 h elect ion, 0 ; 
either to ſue pay to the plaintiff 357. for every hundred of the ſaid ſtacks pe 


for the penal and bound himſelf in the penalty of 100 J. to do it; then the & 
EEG plaintiff Fo that there were ſo many ſtacks, Sc. and brings his ti. 
in the penal action for 3104. Sc. as the total for all the ſaid ſtacks. The defen- 2. 
bil. 2. Gant demurred. And it was objec ted by Mr. Branthbwaite for the 3 * th 
dant, 1. That fince there is a penalty of 100“. in the bill, 1 Fe 
the pla intiff cannot have an action for more than the 1001. Sed pr 


non dllecatur. For per Holt chief uſtice the plaintiff has election, fo 


to ſue ſor the penal, or ſor the rate agreed, although it be more m 
than the penalty. And he may ſue for the 3107 Sc. for the th 
wood, and for the 100 J. penalty alſo. For this penalty was only 15 


inſerted, to inforce the payment for the wood. And it cannot be an 
inte ded, that if the plaintiff ſold wood to the value of 1000 J. = 
he ſhould. be content with the penalty only. 2, It was objected Z Ur 
ſor the defendant, that admitting that the plaintiff might ſue for WF F. 
the wood ſold, yet he ought to | have covenant and not an action | #&t 
Debt upon Of debt, becauſe the duty-was not certain, for the agreement is MW ar 
bill uncertain. 1 = © 
to pay ſo much for every hundred ſtacks that ſhould be in fuch a E W 

ace, and it is altoge ther uncertain how many hundred ſtacks were 7 

ere. Sed mon allcatur. For per curiam, the plaintiff may have E or 
debt or covenant at his Leia, For the rate being certain, vig. | y 
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* than as 1 PPCdTHC. by 13 s OWN oa TY could be de nanded; becauſe th 
he d eman ſo much for fifty ſtacks, and the agrcement is only, th 

that the plaintiff ſhould be paid for Py TOO ſtacks; other- M 
wile it had been, f the agrcen nent had bac that the defenaant 
Hiould Pay} [eciundui 7 / "AG of 5 «4 for eVery H ad. Se. Ali. 57 9. 

f Stile 12. Needier u. Gueſt. - 2 gs 124, 2 v. Burnis, in point 
% contra it was argued by Mr. Acher/vy for the plaintiff, that 
this covenant or agrecment ought to be conſtrued according to 
the intent of the makers of it; and it could not be imagined, that 
the plaintiff intended to give oy ſtecks of wood for nothing. 
And he cited 1 Lev. 110 eye v. Gouifton, Sed non allocatur. 
TOr PF nam, te ag 


Feement 15 only = every hundred; and 
55 e — — | ' fince 
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ſince it is not ſaid ſecundum ratam, the plaintiff cannot recover any 


have liberty to take the wood in ſuch a place, and that he ſhall 
pay 35“. for every hundred ſtacks upon tail : and the plaintiff has 
not averred, that the defendant had all the hundred ſtacks, for 
which this action is brought; but the plaintiff has only averred, 
that they were all at the place, Cc. at the time of the articles 
made, Now 1. It was neceſſary to aver, that the defendant had 
the ſtacks, &c. becauſe otherwiſe the defendant is not obliged to 
pay for them. For the agreement is, to pay for, &c. which is a 
condition preceedent, which muſt be performed, before. the plain- 
tiff can be intituled to his action. 15 Hen. 7, 10. 1 Lev. 70. 
2, The plaintiff ought to do the firſt act, viz. to tell them; for 


the payment is to be made for every hundred. ſtacks upon tale. 


Sed non allocatur. For per Holt chief juſtice, there is no condition 
preceedent, nor firſt act to be done or performed by the plaintiff; 
for he has ſold all his intereſt in this wood, and the defendant 
may and ought to tell it. Then Mr. Acherley moved the court, 


that the plaintiff might have leave to enter 'a remittit for the 


17/7. 10s. demanded, more than ought to be, for the fifty ſtacks; 
and that he might have his judgment for the refidue, And day 
was given to argue that. And Mr. Branthwatite for the defendant 
urged, that the plaintiff in this caſe could not enter a remittit. 


= For the difference is, where the demand is intire, and where 
E {cveral, Where the demand is ſeveral, and part is well demanded, 


and part ill; the plaintiff may have judgment for that which is 
well demanded, and may be barred for the reſidue, as in Hob. 178. 


3 Andrews v. De lay Hay, in an action of debt upon ſeveral bonds, 


one of which was not payable at the time of the action brought; 
yet the plaintift ſhall have judgment upon the reſt. But where 
the demand 1s intire, an abridgment of it cannot be, neither can 
the plaintiff have judgment for part. E contra it was argued by 


Mr. Acherley for the plaintiff, that a remittit may be entred for 


the 17 J. 103. &c. and that the plaintiff ſhall have judgment for 
the reſt, For (by him) where the money is certain and intire 
upon the face of the contract, the demand of more than is due is 


| ill, and cannot be aided by the entry of a remittit: but where the 


money recoverable is compoſed of ſeveral - parcels; there if the 


plantiff demand more than is due, he may enter a remittit for the 


overplus ; for there he ought to recover that which he can prove 
to be due, and not according to his demand; and therefore the 
plaintiff may as well waive that which is not due, by the entry of 


a remittit, as the jury may, it not being proved at the trial. And 
lor that he cited CV. Ja. 498, 529, 1 Saund. 200. and the caſe 


: þ 


thing for it by this agreement. 4. A fourth exception taken by Condition | 
the defendant was, that the agreement is, that the defendant ſhall Preceedent 


of 


—— — — — — 
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Thwaites v. 
Lady Aſhfield, 
5 Mod, 212. 


of 2 v. Lady Aeli intr. Hil. 7 Will. z. B. R. Rot. 1 


in debt for rent the plaintiff declared as aſſignee by virtue of a de- 
cree made by the commiſſioners at Cl:fford's Inn for the determi- 
nation of differences about the fire of London, and the plaintiff 


demanded 81. more than was due, as appeared by his declaration; 
the defendant pleaded l kiel record ; which being for the plaintiff 
the defendant brought a writ of error, and moved the court, that 
the plaintiff ſhould not enter his. judgment without leave of the 


court; and a rule was made accordingly; ; and afterwards a motion 


record, which was then brought into court; and the entry of it is 


was made, to ſet aſide that rule, and that the plaintiff might have 


leave to enter a remttit for the 8 J. and have judgment for the 


reſt; and the caſe of Barber and Pomercy. 1 Roll. Abr. 78 5. Stile 
175. was cited as a caſe in point; and though it is ſaid in 1 Saund. 


286, by Hale chief juſtice, that no judgment was entred in the 
ſaid caſe, yet that was miſtaken, as appears by the ſight of the 


Hill. 24 Car. 1. B. R. Rot. 951. and upon the (cid authority the 


i:rror aided by Plaintiff had leave given him, to enter a remittit for the 8/7. which 


entry of a re- 
mniftt damna. 


put an end to the "wel of error; which caſe is in manner a caſe 


in point, And of that opinion was Holt, Powell, and Pays, 


| Juſtices. And they agreed the diſtinction taken by Mr. Acherley; 


of debt for rent, or other thing; the demand is intire as to the. 
action, but not as to the lien: and therefore the difference is, where 


for, by Holt, the demand here is no more intire, than every action 


upon a covenant to pay a ſum certain debt is brought, the variance 


of the ſum contained in the deed will vitiate; bot where the deed 


was an intire contract, and therefore that a remittit could not be 
entred for part; no more than there can be an abridgment of an 
intire thing at common law. And he cited Dier 65. 10 Hen. 6. 

telv, 66, That this differs from the caſe of Barber u d Pomeriy 
becauſe the ſaid caſe was after verdict; but here it would be hard, to 
take away the defendant's good cauſe of demurrer, which he had 


relates to matter of fact, there though the plaintiff demand more 
than is due, he may enter a remittit. And the cafe of Barber and 


Pomercy is full in point. But Gould juſtice contra, held that this 


at the time when he demurred. But. per Holt chief juſtice, the 


verdict makes: ſuch a caſe worſe, for there the jury find the intangle- 
ment; and yet the court, ſeeing the verdict to be impoffſible, will 
give leave to enter a remittif, Judement was given for the plaintiff 


For what 1 was due, with leave to enter a remittit for the reſidue, 
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Regina ve. Dr. Thomas Watſon formerly biſhop of 
at. Davide... 


HE defendant was brought into the King's Bench upon is© „ Mod. 
- habeas corpus directed to the ſheriff of Middleſex; to which 56, 117: 
writ the ſheriff made a long return, in which the /ignificavit and ere 8 
excommunicato capiendo were ſhewn at large, by which it appcared, 
chat the defendant was in cuſtody of the ſheriff, being arreſted 
upon an excommunicato capiendo, being excommunicate for non- 
„ payment of coſts, in which he was condemned by commi ftoners 
id, delegates in quadam cauſa officit froe correctionis ex promotione 
he Lucy, &c. And the return of the habeas corpus being filed 
he (though the defendant was informed that the /gn:ficawt was bad, 
is and that by exception taken to it he might be diſcharged) his 
he 7 council offered a plea ingroſſed, and ſigned by council, that he Plea to the 


ch long before, &c. and at the time of the, Sc. and now, is epi- return of a 
1 | habeas cort ui. 
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iſe * copus Menevenſ;s ; that he was ſummoned to parliament, 7 Will. 3. 
„% and fat there as biſhop, prout patet per recordum ; ef petit judi- 
y; cium, Sc. And the intent of this plea was, to have the judg- 
on ment of the King's Bench upon it, and upon the ſaid judgment to 
he. bring a writ of error in parliament, where he hoped to have judg- 
re ment in his favour as to the right of the biſhoprick, of which he 
ce was deprived by the archbiſhop, Sc. And therefore Mr. Weld 
ed and Mr. Mountague for the defendant ſaid, that they inſiſted, 
re that their plea ſhould be received, and that they were ready to 
4 try it with the attorney general, whether the defendant was biſhop 
nis or not; and that if he is biſhop (as ſaid they he is) then a caias 
be will not lie againſt him, becauſe he is a peer of parliament. But 
an the court refuſed at firſt to receive the plea. 1. Becauſe the de- Plea pleaded 
5, * fendant is not in cuſtodia marreſcalli marreſcalciae, and therefore 3 _— 
„ hae cannot plead fo, as he has here. 2. He has not made any "lag 
to concluſion to his plea, and therefore the court does not know, jedted. 
ad what judgment he deſires, Sc. 3. All the court held, that biſhops 2. Becauſeno 
he are ſubject to be excommunicated, and if an excommunicato capiendo concluſion: 
e- © fhould not lie againſt them, there would be a judgment without a eee US 
ill power of executing it, which is abſurd. But afterwards the de- againſt a bi- 
tiff fendant amended his plea, and pleaded as in cuſtody of the ſheriff hop. 

=> of Midaleſex. And upon the importunity of the defendant's 
Council, the plea was received, and a day given to the Queen's 
attorney general to reply to it, or demur, as he ſhould judge pro- 
per. At which day Mr. Broderick for the promoter Lucy urged, 
that the defendant ought to ſue a ſcire facias againſt Lucy, becauſe 
he has an intereſt in the coſts. And he cited 2 Rell. Abr. 178. 
S. Codringcon v. Rodman, that the pardon there was by a general 
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act of parliament, and a there was no need to ſue a ſcire 
facias againſt the party that had recovered the colts in the ſpiritual 
court; but that it would be otherwiſe in caſe of a pardon by let- 
Scire facias. ters patent. But, per curiam, the defendant has no occaſion to 
ſue a ſcire facias againſt Lucy; for if a man be ex communicate 
for nonpayment of "tithes, and afterwards the Queen pardons the 


contempt, though the parſon has an intereſt in the tithes, yet if | 
the defendant be afterwards arreſted upon an excommunicato ca. 
piendo, he ſhall be diſcharged by this court upon pleading tze 
pardon, being brought here by habeas. corpus, without ſuing a 5 


ſcire facias againſt the parſon. And that is a ſtronger caſe than 

this; becauſe coſts were allowed to Lucy here but as a promoter, 5 

and not as the original cauſe of the ſuit. But the attorney general 7} © 

not being ready for the Queen, he prayed another day. And | 
afterwards he came and declared to the court, that he would not 
intermeddle in the matter, Upon which the court ſaid, that 

ſince it appeared to them, that the % Igmficavit was ill, becauſe 

- it did not appear, that theſe coſts were adjudged in a cauſe of 
See Cro. Car. eccleſiaſtical conuſance (for i? it had been for coſts alone, without - 
* doubt it had been ill) now the words in cauſa officit Ave corre- 
Gionis do not make it better; and it is plain ſince 1 Eliz. cap. 23. 

that the cauſe ought to appear in the writ; for how otherwiſe 

can this court make judgment of the nine cauſes, in order to | 

Rex v. San- award ſeveral proceſſes with penalties? And Froler”s caſe [Salkl. 7 
Tonk. ___ 203.] was cited, alſo a caſe between the King and Hill. Paſch, To 
Rex v. Hill, x2 Will. 3. Where by the / gnißcavit it appeared, that Hill was 


e Bb 

250 Ie it —_ _ 

* n x 

2 SE . 8 
. r 


Bats. 294. excommunicate propter manifecjtum contemptum in non ſolvendo oo 
libras cuidam J. S. in which Hill was condemned in quodam ne- - 
golio concernente eruditionem puerorum abſque licentia of the biſhop, 5 
Sc. and the excommunicato capiendo was quaſhed, and a ſuper/c- . 
deas granted, becauſe it did not pear, that this matter was of 7 
eccleſiaſtical conuſance; for it may be, Hill was a writing-maſter, ; 
which 1s not within any of the canons, nor compellable to take D 
a licence of the biſhop, but a mere temporal office; or tutor in py 
the univerfity, c. The court quaſhed the writ of excommunicato. g 

caßiendo, and diſcharged the defendant, and refuſed to take any . 
notice of the plea. 5 x 
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SH Debt upon a judgment given in debt before the Debt on ſta- 
; 


mayor, Fe. of the e upon a Pont! And upow error fue Raps: 
brought = error a';.gned was, 1. That it is not averred, that the Winch 83. 


parties were merchants at the ne of the debt contracted ; it is 


:verred, that they were merchants at the time of the plaint le- 
vied ; but that is not enough, tor the ſtatutes of 27 Ede. 3. cap. 8. 


and 30 Edw. 3. cap. 7. require, that one of them at leaſt ſhall be 
1 merchant.” 2. It does not appear, that the bond was given for: 
matter n merchandiſe. But the writ of error was quaſh- 
ed, becauſe the writ was directed major: aldermannis ef VIcecomiti- Variance be- 
{11S « e Briſiol, to remove the record of a judgment given een the re- 
| : _ ; LS on cord and the 
upon a plaint viel before them; and the record removed was of ric of error. 
a 2 judgment given upon a plaint levied before the mayor and. con- Writ of error 
tables of the ſtaple, pn eee 


mended by the 
late ſtatute. 


Tomkins + Ve? 75 Pink ent. 


FRO n 


miſe made the twenty- fifth of Auguſt 11 Vill. 3. of a me- 141. 


uage in of. John's Lane in Clerkenwell, habendum et tenendum to Per. 8 


b 7 Mod. 
he defendant for ſeven years, incipiend. from the twenty-fourth ; ed of 


day of June preceding, redaendum frotnde quart teriatim ad ela- rent ought to 


Zur MAXINIC uſualia fo} a mM anno fer mnfra Digi dies pr oxime be according 


3 to the red: {ttt - 
2 Tee der diclorum quetuor fejl griin fummam trium librarum of os. | 
cn oy lerum, prima ſolutrone inde fienda ad feſtum fond! Mi- See Skin. 309. 


coarlts Proxime Jer quens dli ini ſſione e ram, ef ic deince s in gquolibet 
7 


*. 
” 
ha. 
- 
— 


1210 _— quarterialia fefla uſualia ſequentia, 1 7 Thomas, Lady 


dar and Midſummer; et quod quatuordecam libra? de redditu prac- 
, pro uno anno. inter! 10 fnito the. twenty fourth of December 
eiino 13 Vill. 3 3. labil. decimo Januuarii fquente aretro Jrierunt 


— 


. inſclatae ct By? "ue 22 tae exiſiunt per quod gcfio accreiit to 


the plaintiff to. dem and the faid 140 The defendant demurred 
generally. And Mr. Nai hellen took exception, 1. That the rent 
is reſerved martin at the four uſual feaſts, but the [V72.] C contains 

uree, therefore that it is ill. But per cram, the dig.] be- , vos 
ing repugnant; ſhall be rejected as void. 2. A Send. exception naat is void, 
was, that the ycar did 8 end the twenty- fourth of December, 
but the twenty-firſt, according to the reddendum, according to 


Which the plaintife ought to lh, ind his rent in the action. And 
2 : or” 


"DE B 907 141. for rent. The plaintiff declared upon a de- e 5 Sth 
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+ this opinion Holt, Powell, and Gould: juſtices were. Contra Percys 


juſtice, And , there fore judgment was given for the dend 
For where there are ſpecial days. of payment limited upon the 


reddentdam, * rent ought to be computed according to the redden- 
dum, and not e to th e babendum ; but v hens: the reſervation 


is cencral, as half-ycarly, or quarterly, and no ſpecial days are men- 
tioncd, tlcre the half- year, or quarter, muſt be computed according 


i 


to i 1 10 bh Hel. N L C110 2 . 


N 


Cn ver}. Pint. 


ACS 1140 444 


Cerbiorari iſſued out of this court, to remove all convictions of 
> Aa 


the defendant, for having removed foreign ſalt, &c. without 
having a permit, Sc. The order removed was, for removing of ſalt 


2 
i ty ; 5G P 42 * 7 — * ? 
that 9 Order v = not removed by the 

: . * — 
N 222 1 BY v9.2 1 _ Fn 4 * ; © RPDS . 27 — , 6 242 $4 75 A 4-1-7 © b 
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7 
44 


« 2, Y 7 
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Nos fol., f. A T' the general qua ter- ſofft ons of the peace held the 
1 eighth of May 13 Vill. = an 2 was made, 


upon complaint made to the juſtices there by Nicholas Bone of 
„ Hoe labourer againſt the ſaid Os 88855 that 21 25. and 4. 
"for hutbandry works and labout in huſbandry done by the ſaid 
1 for the ſaid Gcuch, beſides other money 7, as by a bill thereof 


now 1n court produced and proved by the ſaid Bene, are due to 
| | C 


x farther trouble; but the ſaid Mr 
Couch obſtinately refuſed fo to do; it is therefore ordered by this 
1C ſaid Thomas Goch do forthwith, upon demand and 
ſight of this order, pay unto ing ſaid Nicholas Bene the ſum of 
2 J. 25. and 4d. for his jaid work and labours in huſbandry with- 
out further trouvie or delay at 5 a This order being removed 
into the King's Bench by certicmßi, Mr. Peere Williams moved to 
quaſh it, becauie the juſtices of Pcace have no juriſdiction over 
any wages due to ſervants, except ii 1 huſbandry Jor per] {ons bot 
according to the ſtatute. Now it app 
3 the pay ment of of 


ars here, that this order ap- 


4 

But e ccnird it was urged by Mr. Cirofeyre, that the juſtices have 

juriſdiction ; for the words of EE nz. oa. 4. Me general ; and it 

My | 5 1 5 Y a 

it appears, that the wages were 5 for labours in huſbandry, 

though 1: is not expreſſed io in the order, Sc. As Paſch. 1691 

B. R. Goal then ferjeant moved to quaſh an order for payment 

— ot 


irt dire cted and e the ſaid Mr. Goruch, - 


C | 
ther money; and Tomes oy the order is ill. 
{ 


hom the precept in nature of a fc:re facias was directed) 7265 
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of 25. and 44. for day-labour and work done, becauſe it was not Day labour. 


ſaid to be due in huſbandry ; but it was denied, becauſe it appeared 


9 T * . = v 1. x 
that it was done for huſb: indry and that caſe was between the 
- Wy 75 . 7 * 7 1 
* 72 1 2 t/ .* '9 59751 I « 
King 9 and Darmne - He Cit >q 110 7 2 7 Jones 47 8 8 KV. 3 75 4 e, And Rex v. Darner; 
7 a * 5 18 * 127 1 x Þ $© Cv g 4% 51 % 2 TY FE. " Fo cv 
Aid. that though it was ſaid here to be due for labours 11 huſbandry, 
& 3 » 7 of 


1-11 1 „ : 
Ades other money as by a bill now ia court prod 


juced Pbprars. he 
Faid, that he had the bill in his hand, and that t! 


2 


1 K Vds 10 ning 


there but matters of huſbandry. And he urged, that his client was 
poor, any the matters in 3 very imall. And the order was 
confirmed by Powell, Powys, and G 2 juſtices, abſente Halt chief 


:1{tice, after ſever: al motions. 


Atwood Dey. Burr. | | 5 
Paſch. 1% | Fill. Js B. | Rot. 40, 


14 


, Ken „ * age inſt tl ie bail upon their recogniſance 89, 402. 
and. Dry, 2 Salk.-603, 
there entred into in a cauſe between Atwood and Drue, - Severa 1 Fr : 603 


errors were urged by the . for the plaintiff in error, the greateſt; Med. 30). 


part of which were over-ruled by the court. But wi en they f ſaw Carth 447. 


n : Lill. Ent. 2 2 5 
the court incl. 95 to affirm the judgment, they quaſhed the Writ 200, 085 

5 i ” . | . : * 

C error for ſome variance; and then the plaintiff in error ſued out 7 Mod. z. 

a new writ 1 error; and fo he did for ſeveral times together, i Pf. 114 & 


. . 12 52. 
bat he ſued eight writs of error. And now the council for tt e 3 Sell. 


59. 


plaintiff in error Pikes; receive d a rebuke from the court for ke Carth. 447. 


proc lin Ts. rac ed Ls new error, obſerved in the record firſt n 
1 


* 
! 
the 
14 


Was not returned, . the entry was, that the ſerjeant it mace . ceas with ⁊ 


%, Ec. and then an alias was 9 awarded, Sc. and ſo contin uances | 
were made; and at laſt the defendant. appeared at a ſcire fect re- 
turned, and WT | imparlance demurred to the laid Seire acias 
becauſe it Was ½intts fu crens ad braediffum the Piain Moy ace 
ONECUFTONCTN 3 pr praedicum the defendant abend mant- 
renendium, &c. et petit quod the plaintiff ab executione fad preg PH 17H 
freeciudotur ; the plain it joined in demurrer, and ſaid, that it was 
{uincient to have his execution, Cc. and pray ed it ; 3 then the 
Court gave judgment, quod the plaintiff baveret executionem. And 
the arſt error urged by the council was, that the firit fcire facit 
nod deing returned. it could not be continued, and ſo all the pro- 


ceedings alter wards were void; for the writ not being returned, 
was totally loſt, Againſt which it was argued by Mr. Rœ 


3 


9 THe was + difference between an original iſſuing out of Chan- 
ery returnable in the King's Bench or Common Pleas, and writs 


iſſuing 
{181 8. 


RR OR upon a judgment given in the court of Ma idlone | in 8. C. 1 Salk; 


59 


stic e F ; Which was, that the firſt /cire facios Firt fir fr 
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Sire factas's 


de SS & always ; 


iſſuing out of the faid courts, or other inferior courts, and return. 


able there; for in the firſt caſe, if the writ is not returned, it is 


loft, and the court in which it was returnable cannot proceed, be- 
cauſe the cauſe is not depending before them; but contra where the 
writ is returnable in the ſame court from whence it iflued, for there 
the party has a day by the roll, and may appear upon the day by 
the roll. 1o Hen. 7. 11. H. And he cited ſeveral precedents in this 
court, to prove, t that heretofore writs of ſcine facias were always 
entred upon the roll. Hil. 23. Hen. 7. B. R. rot. 21, Ec. And 


the roll, when he cited 1 Holl. Rep. 329. Sir ©. T. Middleton v. "KA to prove, 


they iſſued out 
of this court. 
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that though the firſt ire facros 18 entred with a wicecomes non miſit 
breve, yet the plaintiff may proceed and ſue out another; for there 
the caſe was thus; judgment was entred againſt Tawzo in an action 
of debt 777 C. B. upon which error was brought, and the plaintiff 
in error found bail „ who entred into recogniſance, that he ſhould 
profecute the writ of error vith effect: Sir T. Middlet ton ſued a ſcire 
j C705 againſt the bail, to ſhew cauſe, why he ſhould not have exe- 
cution againſt them, and affigned a breach 1, in not proſecuting the 
writ of crror with effect, becau ſe 7 into did not ke out a writ of 
feire factes ad audiendum error es, when it was granted by the court, 
returnable dals Trinitatis; tl he bail pleaded, gued pracceptum fit 
<cecomt!, to warn the pla int tut in the original action, returnable 
ectabrts Trantatts, and that afterwards Twin appeared, ef VIce- 
comes non bi Dreve, and he plaintiff did not come, and that 
afterwards Tomo ſued a ſcire fac os ficut alias, returnable at a day 


certain; and there the ſecond ſcire acids was admitted to be well 
ſued, and yet the firſt writ was not. returned; and there the party 
might plead to the „ire en ad audiendum errores, as well as in 


— 


this caſe, /n. a releaſe, Sc. and therefore he urged, that the ſaid 
cale was much to the purpe _ And Gould juſtice at the fiel ar- 
gument ſcemed to be of the ſame opinion. But afterwards in this 
term the whole court held, that ſince the firſt ſcire ſacias was not 
returned, an a/as. ſcire facias could not be ſued; and therefore they 
inclined to reverſe the judgment. And they looked upon the cate 
in Re's reports as not tantamount to the caſe in queſtion. An- 
other error, u pon which Mr. Broderick for the plain! H in error. 
inſiſted, was, that the judgment was erroneous, becauſe it has not | 
determined No matter referred to them by the parties, which was, # 
whether the writ of tre facias was ſufficient or not, but has, I 

without determining that, awarded exe Cat ion, And for this Ow. 
19. Falter's caſe, 6 0. Elig. 228. G. Ja. 222. 1 Rell. Abit. 20 

were cited. Bar to tis Mr. Raymond ns EY that the court has 
in effect determined the matter referred to them by the demurrer of 
the parties; for they have adjudged, that the plaintiff ought to have 
cxccution, which is a determination by e that the writ 
of ſelre Jacias was good; for if it was not good, the P laintiff could 
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not have execution. But as to this point Holt chief juſtice ſeemed 

do be of opinion, that the judgment was erroneous; but he gave no 

poſitive opinion to this point; but for the other error, he was ready 

to reverſe the judgment. Then Mr. Raymond took exception to 

the writ of error, and moved to quaſh it, becauſe the writ of error 


was to remove recordum et proceſſum adjudicationts executionts u- gee 1 Tay, 


| 8 dicii ſuper praedictum praeceptum de ſcire facias, and the record 25, 26. 
removed was of an adjudication of execution ſuper recognitionem. 
| And for this variance the writ of error was quaſhed, notwithſtand- variance. 
ing that there were ſeveral precedents produced, to ſhew that the 
curſitors uſed to make writs of error upon judgments in ſcire facies 
7 againſt bail in that manner. For, per curiam, there is a plain dif- 
; 2 ference between an award of execution in a ſcire facias upon a judg- 
maent, and in a ſcire facias upon a recogniſance. Then the defen- 
dant Burr ſued another writ of error; upon which a motion was 
7 made in Chancery to ſuperſede it, quia erronice emanavit, upon 
* ſuggeſtion, that the curſitors would certify, that no man could have 
more than three writs of error by the courſe of the court. Upon , man ay 
f which a day was given to the plaintiff in error, to ſhew cauſe, Cc. have more 
> > And the curſitors were ordered to attend. And upon hearipg ban three 
© council of both ſides the lord keeper Wright declared, that a writ 1 
ob error was a writ of right and that he could not hinder the party 
: * from ſuing it. And therefore the order was diſcharged. Poſt. 1252. 
/ 
Brook wer/. Biſhop. 
: Reſpaſs. The plaintiff declared, that the defendant the ſe- 8. C. 2 Salk, 
cond of April broke and entred the plaintiff's cloſe, er Her- 639. 
i am ſuam pedibus ambulando conculcavit et conſumpſit, necnon arbores H. 8. 
K las, vis. decem populos, &c. ſuccidit, cepit et aſportavit, tranſgreſ- 8 Fong 
ones praediftas a praedicto ſecundo die Aprilis diverſis diebus et vi- Treſpaſs of 


dibus uſque the twenty eighth of the ſaid month of April continu- divers things 


. # 2644 gs | A I „ 20 With 
-: ando9, Upon not guilty pleaded, verdict was given for the plaintiff, CST 


2 and intire damages. Upon which Mr, Branthwarte for the defen- where part 
dant moved in arreſt of judgment, that the cutting of the trees 2 be laid 
could not be laid with a continuando; and therefore intire damages gr N 
„ | being given, the jury ſhall be intended to have given for that as good after a 
, well as for the other treſpaſſes. And therefore judgment ought to N 3 
'* | be arreſted, becauſe no damages ought to have been given for that. mages ſhall be 
And Holt chief juſtice faid, that it was time that this exception intended to be 
> | ſhould be ſettled; and that in order to effect it, they. would con- rod 
1 | tider among themſelves, and give judgment after deliberate conſide- Sid. 224, 249. 
ration had. And afterwards at another day Holt chief juſtice de- 9 6 
: | Clared, that they were all of opinion, that the plaintiff ought to Vent. 1. g 


= have his judgment, becauſe they held the continuando as to the trees Raym. 396. 
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Lev. 93. tO be void, becauſe the cutting of trees does not lie in continuance, 


See 1 Lev. and then the ey would intend, that no part of the damages was given 1 
219. for it; but the continuando ſhall be app: lied to the treſpaſſes that lie 


in continuance. And as to the objection, that the Plaintiff at the 
trial, perhaps, gave evidence of cutting at ſeveral days, by reaſon 
of the continuando; he anſwered, that. that ſhall not be intended, 
ſince in point of law only evidence of one cutting could be given, 
5 the continuando is void. The proper way to declare, where 3 
zan will give evidence of ſeveral treſpaſſes, w hich do not lie in con- 
tinuance, is to ſav, that the defendant diver/is diebus inter ſuch 1 
oy and ſuch a day cut divers trees; and then he may give evidence 
of a cutting upon any of the days between the days mentioned in the 
declaration. See 21 Hen, 6. 43. Judgment for the plaintiff, - 


Marsfeld ver/. Marſh. 


Trover by an. 7 Rover by an adminiſtrator, The plaintiff declared of a poſleſ. 


ad miniſtrato . 3 | 7 . - . 5 
miniſtrator ſion in the inteſtate, and of a loſs by him in his life-time 
upon a poſſeſ- 


ſion and loſs (among other things mentioned particularly 1 in the declaration) 4e 


by the inte gigdenis thoecis, Anglice calks de ſpirit. et de quinquagzint. g alon. aquae. 


e fp caldae, Ge a Then he lays the converſion to be in his own 


rot give in time, Sc. Upon not gulty pleaded, and a trial at Gzuz/dhall be- 


ee that fore Holt chief juſtice, Tucſday the twenty ſixth of January 1702, 
here is an HG | 
, 1-41 MIT, Brantha alte offered to give in evidence 


8 C. Sale that there was an executor alive; and then (by bim) that will de- | 
285 by the ſtroy .the property in the 5 And in Ztroer he cannot re- 
name of Glan cover; but perhaps it might have been otherwiſe in treſpaſs, becauſe | 


Held * Al 2 
AR 108 the bate poſſe ion would have been enough. Sed non allecatur 


S. C. 2 Salk. per Holt chief juſtice, For (by him) the defendant ſhould have | 
peace it in om ; and it cannot be given in evidence upon 
Fart. £5 


5 not guilty plead ded, becauſe here the property 1s laid in the inteſtate, 


„ 21 if the plaintitf had declared upon a property in himſelf, and it | 


had appeared upon the evidence, that he claimed the goods but as 
adminiſtrator to J. 8. Sc. there the evidence of an executor, &c.- 


kJ 4 
Had becn a bar to the pkintiff, becauſe it would have defeated his 


property „upon which: his action is a unded. And a verdi was | 
given for Fi. p! aintiff, and intire damage Upo n which Mr. Eranth- | 


regte moved in B. R. in arreſt of eee that the words, Hecis 
de ſpirit, with a daſh, and gan. were ſo uncertain, that the court 
could not under apo TIT the plaint iff meant by 58 m; and there- 


jore that the damages being 1 intire, they were given for them as well 
Nover d: 12 ds for the other t! \ings : 4170 Re that judgment ought to be 


” 75 5 arreſted. But after 8 bad of it, 172 F chief juſtice pro- 
Cas A: Part 


i 4 o eln. Hounced the opinion of the court to be, that the 3 LE LY 
oguercaidarfptrit— were certain enough, without ſhewing what fort of ſpirits 


they 
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they were, ” Rae they were ned in the caſks. And he com- 
p.red it to the caſe of 7rover for a library ot books, without. ſpe- 
cifving the particulars, and good ; and that the 3 de ſpirit, 
with a daſh muſt be underſtood de {prrittbus. 2. They held, that 
the word galon. was very proper. In Spelman's olofl. ary gabmic, 
calona, galonae, is expounded to be a galon. He cited alſo the 
ordinance of meafares;. 51 Hen. 3. and the ſtatute de prjtoribus, 
cap. 8. the ſaid word uſed. in the ſame ſenſe. Judgment for the 
plaintiff. | 


Williams ver}. Cutting 


RROR C. B. In ofſumpſit the plaintiff declared upon the 5. C. 1 Satk. 
cuſtom of merchants upon a note payable upon demand; and r 2 
there was alſo another count upon an zndebitatus afſumpſit. Upon 8 
non d mpf. ft pleaded, the jury gave ſeveral damages ; but the judg- 5 Mod. 13. 


Mod 2: 
ment was entred, that the plaintiff ſhould recover damna ſua per 8 _, 1 


juratores pracdidtos in forma praeditta afje ſſa. And upon error mages given 


brought, the error aſſigned by Mr. Pengelly was, that the firſt count by the jury 


| 1pon ſeveral 
as not maintainable, and the 3 being given for the da- ads uf 


mages given by the | jury upon the ſaid promiſe, was erroneous which one 
Againſt which it was urged by Mr. Feld, that the judgment ought. 5 good and 


another ill, 
only to be reverſed quad and affirmed for the reſt. And to prove n in. 


that, he cited Hob. 6. 1 Roll. Rep. 24. Jacob v. Mills, and Moor 708. tire for both 
Againſt which Mr, Pengelly cited Allen 74, 75. 1 Roll. Abr. „„ TT 


verſed for the 


27, 39. 2 2 Keb. 506, 535. and that the reſolutions have been al- Cro. Jac. 348 


ways contrary to the laid caſe of Jacob v. Mills; and ſo it was 33% 557- 

2 V ide Stat. 3 
adjudged, 'Cro. Jg. 424. within three years after the faid r 
Jab x Mills; and that the plaintiff. 0 NN aer ys a FG 9. 


for the re t, a ls 378. And it was held by 12 whole 
court, that the judgment being intire, could not be reverſed for 
part. And Holt chief uſtice. ſaid, that he had known it ruled 


accordingly in his time upon ebase, and that the caſes in Hebart 


an Moore were not ſupported by any ſubſequent authority. Note, 
ali the judges held clearly, that the firſt count was ill, according 
to the caſe of Clerk v. Martin, before, 757. except Poel juſtice, 
20 doubted. Judgment Was arreſted: niſi, Sc. 
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Cooper ver/. the hundred of Baſingſtoke: 
Intr. Paſch. 13 Will. 3. B. R. Rot. 431. 


8. C. 2 Salk, N Alon upon the ſtatute of hue and cry. Upon not guilty 
8 pleaded the jury found a ſpecial verdict, upon which the caſe 
8 Cr Llod. Was thus. Robbers aſſaulted the plaintiff upon the highway in the 


12.8, hundred of Mitcheldever, and they carried him out of that way into 


7 Mod. a coppice near adjoining to that highway ; but this coppice lies 


A,. aſſaults P. z in the hundred of Baſingſtoke extra. The robbers took nothing 


in the hundre 


of D. anq car. from the plaintiff in the hundred of Mitebeldever, where the af. 
ries him into ſault and ſeiſure of the plaintiff's perſon was made; but they rob. 
the hundred bed the plaintiff of 28 J. &c. in the coppice. And the grand ue- 
of S. and there = PP £ q 

robs him, the ſtion, whether this action lay againſt the defendants, or againſt the 
hundred of $ inhabitants of the hundred of Mitcheldever, or both, was argued at 
hh prong the bar ſeveral times; for the plaintiff by Mr. ſerjeant Carthen, 
upon the ſta. Mr. Montague, and Mr. King ; and for the defendants by Mr. 
—_ Peere Williams, Mr. Raymond, and Mr. Broderick. And now 
3 be, that the plaintiff ought to have judgment. And the method 
that he purſued in delivering his opinion was by way of anſwer to 


the objections taken by the counſel for the defendant at the bar. | 
In order therefore the better to underſtand the reaſons of the chief | 


Juſtice, it ſeems neceſſary to repeat the ſubſtance of the arguments 
and OUjections made by the defendant” s counſel, 


1. And firſt they agreed, that this action ought to be brought 
againſt the hundred 1n which the robbery was committed, by the 
expreſs words of the act of parliament. But they argued, that al- 


though the goods were not actually taken from the perſon of the | 


defendant-in the hundred of Mitcheldever ; yet ſince the aſſault and 
ſeiſure were made there, and the goods were immediately taken 
from the plaintiff; that will relate to the ſeiſure, and amount to a 
robbery in the hundred of Mitcheldewer. And to prove that, they 
Relation, cited ſeveral rules of relation, and caſes concerning it, as Dive 78. 
Puud. Com. 260. 14 Hen. 6. 47. A. being nom compos gives 
himlelf a ſtroke, then he recovers his ſenſes, and then dies, he 
ſhall not be adjudged felo de fe. . 33 Afi. 7. Fitzh. corone 210, 

If a fervant intends to kill his ds and then he departs from 

his ſervice, and then he kills his maſter, it is petit treaſon, and yet 
there was a year be:wixt the firſt deſign and the act done. 44 Edu. 

3. 14. 4 Hen. 4. 2. Fitzb. corone 97. Hale P. C. 72, Staunf. 

P. C. 27. So here, the aſſault and ſeiſure, which cauſed the fear, 
without which there can be no robberp, continued until the taking 

Z 1 away 


this term Holt chief juſtice pronounced the opinion of the court to 


8 


X19 


: evident by the verdict, that the robbery was committed in the 
5 hundred of Baſing ſtoke. 

counties inſtead of two hundreds, the robbers muſt have been in- a man in the 
: dicted in the latter county, and tried there. For it is impoſſible to 
make the aſſault and ſeiſure amount to a robbery; and there is no into the coun- 
colour here, to make it a robbery by relation in the hundred of ty of H. &c. it 
Mitebeldever; for relation never holds place, but where the thing 


all; for as to the forfeiture it will relate to the ſtroke, but not for 
the indictment ſhews, that the ſtroke was upon one day, and the is, that 4. 


upon the former day; it is ill, becauſe no felony was committed and he died of 


into the hundred of B. and rob them there, the hundred of A. ſhall 


becauſe the firſt fault was in the hundred of A. Sc. 


Mich. Term 1 Annae reginae. 827 
Way of the goods. And if there ſhall he ſo ſtrong a relation, 3 _ 
in a caſe where the life of a man is in danger; much more ought it | 


to be encouraged, to intitle a man to a remedy. They cited alſo 
1 Sid, 263. Pledall v. the hundred of Thiſlleworth, where it was held, 
that if robbers drive, or cauſe the waggoner to drive, his waggon 
out of the way in the day time, and they do not rob him till night, 
vet the hundred 1s liable, and it ſhall be adjudged robbery in the 
day, becauſe the firſt ſeiſure is the robbery. So if a man be ſeiſed 
in the highway, and carried into a houſe, and robbed there; the 
hundred ſhall be liable; and yet for a robbery in a houſe the hun- 
dred is not liable. So 1 Sid. 367. Turner and Cary v. Smith, it 
is reported, that it was faid (which muſt be meant by the court) 
that if robbers ſeiſe perſons in the hundred of A. and lead them 


be liable. And there is great reaſon for ſupporting ſuch reſolutions, 
For if watch 
and ward had been kept there, no robbery could have enſued. 
But to this objection Holt chief juſtice anſwered, that it was 
For if this fact had happened in two Robbers (cite 


county of A. 
and lead him 


is a robbery 
; = a ; A OS» only in B. 
to which the relation 1s made, 1s the immediate and efficient cauſe 

of the thing relating; but here the aſſault is not the efficient cauſe 

of the robbery, for at moſt it is but cauſa fine qua nm. And this 

caſe is not like the caſes of murder, where the ſtroke is given upon 

one day, and the party dies upon another day of the ſaid ſtroke, 

this death will relate to the ſtroke for ſome purpoſes, but not for 
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collateral purpoſes. Therefore if the murderer be indicted, and An indig ment 


a f . 
death upon another, and it concludes, that ſo he murdered him n 


firſt of Auguſt, 


it the tenth of 


till the death: but if it concludes, that ſo he murdered him the 
a Auguſt, and fo 
So if a mortal wound be pe“ 


day of the death, it is good. 4 Co. 42. d e OP 
given, and the party languiſh for a month, and A. knowing there- bim the firtt of 


of receives the murderer ; or if conſtables arreſt him, and permit co? it is 


him to eſcape, and then the perſon wounded dies; the receivers are 
not acceſſory to the felony, nor are the conitables felons, 11 Hen. 
4. 12. 6. So here there was no robbery committed, but in the 
| hundred of Baſing floke, and relation cannot hold place. He cited 
be mr Hutt, 


T- 


828 Mich. Term 1 Annae reginae. 
Hutt. 125. as a caſe in point; and ſaid, that Geuldſb 8. a6 1 
the preſent queſtion. He ſaid farther, that the true reaſon of this 
caſe is this, that the hundred is not chargeable becauſe the robber 0 
was done there which they did not prevent; but becauſe the rob- ti 
bers were not arreſted within forty days atter, Cc. And that this 0 
is the true reaſon why the hundred is not chargeable, appears from t! 


hence, that if they produce the robbers, notwithſtanding that the 
party robbed has ſuffered very great damage, the hundred will be 
excuſed, Until a robbery is actually committed, the hundred is 
not obliged to make hue and cry after the malefactors, and con- 
ſequently ought not to be charged for not producing them. And 
therefore in this caſe there being an aſſault only in the hundred of 
Mitcheldever, but no robbery, and the robbery being in the hun- 
dred of Baſing oke, the hundred of Baſing ſtole are obliged to ſeiſe 
the offenders; and for not having done it, they are chargeable to 
A. aſſaulis B. the plaintiff. As to the objection made, that if A. be aſſaulted up- 


in the hundred on the highway in one hundred in the day, and 1s carried into 
of D. in the 


day, and car- another hundred, and is not robbed there till night; that yet the 
ries him into ſecond hundred would be liable. He anſwered, that he was of 


gr enink of opinion; that in the ſaid caſe the action failed; becauſe the aſſault 


not rob him Was not a robbery, to charge the firſt hundred; and the other 


till night, B. hundred cannot be chargeable, becauſe it was done in the night. S0 


cannot havean . 
ien on the I £5, De een MA highway, and carried into a manſion houſe ; he 


latute. held, that 4. would be without remedy ; becauſe for a robbery in 
a houſe the hundred is not cha irgeable. 7 Co. 6. Sandbill's caſe. 
2 Lift. Ty: Moor 620. pl. 04.0 


Another exception was taken by the defendant's council, that 


Robbery in a the defendants cannot be charged in this action, becauſe the robbe. 
coppice. ry was Committed in a coppice and not in the highway ; and 
(by them) the hundred is only liable, where the robbery is done 
in the highway, or in ſome publick place where watch and ward 


nay be kept; but it would be hard to puniſh the hundred, where 
Ee cannot prevent the robbery by keeping of watch and ward. 
Now 1n a coppice they cannot keep watch and ward, becauſe they | 
would be treſpaſſ. rs. And that is the reaſon, why they hall not 
be chargeable for a robbery done in a houſe. By 13 Edw. 1. cap. 3. 
hichways are to be enlarged by cutting of buſhes, Sc. and if the | 
lord of the ſoil does not cut the buſhes, he (hall anſwer for the | 


robbery. They cited alſo Cro. Car. 266. - Rex v. Ward and Lim, 


where it is faid, that the way there was not ſuch, as the inhabitants | 


ought to keep watch and ward, or ſhould be 1 for a rob- 
| bery | in; which argues, that it was plainly the opinion of the court, 


that they Mould not be chargeable, but for robberies done in the 


highway, 
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das not found, that the robbery was done in the day, 
hundred will not be liable. 
verdict nothing ſhall be intended, but it ſhall be * by the 
court that the jury have found the whole fact. 


= defendants. 


bor the Punt by the whole court. 
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made for the opinion of the court, which in effect was thus. 


lands to D. and his heirs and dies; 


8 


: plaintiff as deviſee of 


Ef the oe fide, and by Mr. Mauntague of the other ſide. 


be found, that it was done in the night; 


Mich Term I Annae revinaz 


Holt chief juſtice, the next day after he had delivered the opinion 


9 of the court, ſaid that he had in haſt omitted to anſwer this objec- 
tion. 


aq wo to be a a highway, in which the robbery is done, to charge 


But he ſaid, that they were all of opinion, that it is not ne- 


* 


Another objection was taken by the defendant's counſel, that it 


and then the 


Co. 6. 5. And it being a ſpecial 


But to this Holt chief juſtice upon the argument ſaid, that it muſt In an action 


upon this ſta- 
otherwiſe it ſhall not be 6 


intended, for ſuch evidence ought to be given on the part of the not alleged, 
And he did not regard the Taid exception, when he thattherobbe. 


y was in the 
See 2 Inſt. 569. Judgment nd me 
| | | cial verdict is 
found, which 

does not find it; yet if it is not _ chat it was in the night, the hundred is liable. 


pronounced the opinion of the court. 


Reading very. Rawſterne. 


ectment upon the demiſe of Bernard. Upon not s. C. 2 Salk. 


uilty pleaded, the cauſe bei r 7 423, 242. | 
guity p ng tried at nf privs, a caſe my TE Ca 
* 123. | 


being ſeiſed of the lands in queſtion in fee, had iſſue two daughters Chan, Prec. 
B. and C. B. maaries, and has iſſue D. and dies; A. deviſes the *** 


D. dies; and the heir of D. of {inte 
the part of his father, and the heir of D. of the part of his mother, iſſue B. andC. 
centred into the Lands and took the profits for more than twenty his daughters, 


B. hath 
years before this Action brought; which action was brought by the h. mw N 


Bernard, who was heir of D. of the 4 deviſes his 
lands to D. in 


part of the father of D. And this caſe was argued by Mr. Cw _ OE 


without iſſue, 
his, heir of the 
part of his fa- 


And the firſt queſtion was, whether D. took the whole hae by | Ay pe e 
purchaſe, or one moiety by deſcent and the other by purchaſe. 
And the whole court held, that D. took the whole by purchaſe. 
For though where the fame eſtate is deviſed to the heir in quantity When an heir 
and quality, as he would have taken by deſcent if there had been takes by de, 
no deviſe; the deviſe will be void, and ſuch heir will take by de- eee 


ſtanding a 
ſcent; as If a man ſeiſed of lands of the part of the mother deviſe deviſe. 
them to the heir of the part of the mother, the deviſe will be void, 


1 | | and 
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tion that he ſhould pay 201, to A. and upon refuſal to pay, Ge. 


he deviſed them to A. in fee; it was held, that the deviſe to the 43 1 
heir was void, and that it was an executory deviſe to A. if the heir n 5 
See Cro. Car did not pay, Cro. Elix. gig. Ainſworth v. Pretty : yet in this 


caſe the deviſe was not to the heir, for one of the daughters, and © 


101. 


conſequently her repreſentative, is not heir alone, but D. and C. 
were heir to the deviſor, Co. Li. 163. 6. If a man plead a de- 
ſcent ni filiae et cobaeredi, it will be ill. Beſides, if the court 
hold, that D. took a moiety by deſcent, they ought to hold con- 
ſequently, that the deviſe as to the ſaid moiety was void, and then 
the ſaid moiety ought to deſcend to D. and B. as heirs to A. and 
conſequently D. had but three fourths of the lands, where they 
were intirely deviſed to him. And therefore this caſe is not within 
the reaſon of the caſes cited; but of neceſſity it muſt be adjudged, 
that D. took the whole by purchaſe. As to the objection, that a 


deviſe cannot be good in-part and void in part as to one intire thing, 


the court ſaid, that it could not be {ſupported ; becauſe if a man de- 


viſe one moiety of Bl/ackacre to B. his heir. in fee, and the other 


moiety in tail; the heir ſhall take the fee by deſcent, the deviſe as 


to that being void, and the other in tail he ſhall take by the deviſe 
by f purchaſe. | 


2. A ſecond queſtion was, whether the taking of the profits by 
the heir of the part of the mother oi one moiety ſhall not bar the 
heir of the part of the father after quiet enjoyment for twenty 
years, by the ſtatute of limitations, from bringing an ejectment. 


| Statute of li· And the whole court held, that it ſhould not. For (by them) the 


mitations does ſtatute of limitations os not bar a man, but where there 1s an 
go 3 actual diſſeiſin. Now here the bare taking of the profits 18 not 
fein. an actual diſſeiſin. Beſides, that where two men are in poſſeſſion 
of land, &c. the law adjudges it to be the poſſeſſion of him who 
hath the right, until he be actually diſſeiſed. B. and D. were not 

tenants, for B. was a mere {tranger ; and though he took a moiety 

of the profits, that will not make kim ee in common; 

man cannot diſſciſe another of an undivided moiety, as lie may of 

ſuch a number of acres. But farther, if they had been tenants in 
common, it is true, that one tenant in common may diſſeiſe the 

other ; Jad that oy” be an actual diſſeiſin, as the hindering him 


from coming upon the land, Sc. and not by a bare perception | 
of the profits. As to the objection, that the bringing of the cje&- | 


ment for a moiety admits him to be out of poſſe on of it, Holt 


denied it to be ſo. For if A. ſeiſed of land makes a leaſe ** one 


undivided on, and g. ouſts the leſſce, he muſt bring his 
TP 


for a 


and the heir will take by deſcent, 3 Lev. 127. Hedger v. Rue: 
and as where a man deviſed lands to his heir in fee, upon condi. 


ke £© N39 ©. 


> eq 


<A 


5 4 


ho had a fon by her firſt huſband; and upon the marriage Billing ſey 5 


himſelf for life, remainder to his wife for her life, remainder to their 
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6 


ejectment for a moiety; ſo if they were both put out of poſſeſſion, 
they muſt have ſeveral remedies, as ſeveral afſiſes, c. Judgment 
was for the plaintiff, | | 


Brown et ux. very. Gibbons. 


ASE for words ſpoken of the wife by the defendant, vis. 8. c Salt. 
Mrs. Brown is a whore, and has done all the whores do; per 206: 


quod the plaintiff being a tradeſman loſt ſuch and ſuch, vis. A. B. F 129. 


| ; wr 7 Mod. 
Sc. from being his cuſtomers, who were his cuſtomers before, . e ge. 


Sc. Upon not -guilty pleaded, the defendant at nj privs gave evi- words not ac 


dence by way of mitigation of damages, that Mrs. Brown was a *onable of 


| | . : hemſelves, 
whore. And the evidence was very ſtrong, Upon which the ju- themſelve 


but made ac - 


ry gave damages but 20s. to the plaintiffs. And now Mr, Moun- tionnbleby the 
tague moved, that the plaintiffs might have their full coſts; which 7 #4 ** 


the damages 


was oppoſed by ſerjeant Darnall. And the court held, that this are under 40. 
action is not an action for flanderous words within the meaning ye: the plain. 
of the ſtatute of 21 Zac. 1. cap. 16. becauſe the ſpecial damage is e Sx 
the git of the action, without which it would not lie. And P/. 1588. 

therefore ſuch an action lies for the huſband alone, without join- 8 Mod. 371, 
ing the wife, which is otherwiſe in a common action for words. 7“ 

And Gro. Car. 140. Law v. Horwood was cited, and allowed by 


the court to be a caſe in point. And Powell chief juſtice faid, that 


if the maſter brought an action of battery againſt J. S. for a battery 


committed upon his ſervant, per quod ſervitium amiſit, if the jury 
upon not guilty pleaded gave damages under 40s. the plaintiff ſhould 
have full coſts, notwithſtanding the ſtatute of 22 & 23 Car. 2. 


cap. 9. which allows in common actions of battery no more coſts than 


damages, where the damages are leſs than 40s. And the plaintiff 
in the principal caſe had full coſts. Hy RP 


& 


. 


Cole ver}. Rawlinſon. 
inter . ii 4. BR. Rot. 113, 


N Jectment. Upon not guilty pleaded the jury found a ſpecial ver- s. C. 1 Salk; 
dict, upon which the caſe was thus. Billing fley ſeiſed in fee 22 


of the Bell tavern in Sr. Nicholas Lane, London, married a widow, 3, Pant. . 


„ 


viſe. Fee 


by leaſe and releaſe conveyed the Bell tavern to truſtces, to the ule of c, lit., 


firſt ſon in tail, &c. remainder to the right heirs of the wife, &c. 
Tilling ey had iſſue by the ſaid woman 7e Billing ey, and died. 
The wife afterwards made her will in theſe words (inter alta) Item, 

7 I give 


| 
ve 


— pA — 
"rey wear, 
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1 give, ratify an nd cont rm to my ſon Jon Billing fey. a 
title and intereſt which I now have, 8 55 ſuch term anc 
for years, which now is, or at any time after my ceceaſe may hap- 
pen to be, in my power to di poſe of, 1 al ver J hold by leate 
of J. S. and J. N. and a allo the houſe 4 the Bell tavern in &. 
Nicholas Lane together with the ſtable thereunto adjoining. And 
the quettion was, whether Jen Bi/ling fley took by the deviſe an 

eſtate for life in th je reverſion after the determination of the eſtate 
tail or the inheritance of the reverſion. If he took for life, then 
judgment ought to be for the plaintiff; if he took the inheritance, 
then judgment ought to be for the defendant, And the three 
judges, Powell, Pcs, and Gould, were of opinio , that Tohn 


* 
- 


Billie flev took the inheritance, Cc. againſt the opinion of Holt 
chief Jui! ce. This caſe was three times argued at the bar. And 
now the judges delivered their opinions feiatimm. And the rea- 
ſons of the ſaid three judges were, 1. That the intent of the devi- 
for appen: ed plainly to be, to deviſe a fee; becauſe ſhe knew, that 
the deviſce was tenant in tail before by the ſettlement. 2. There 
is not any end of the ſentence, till one comes to the words | And 


alſo the Bell t tavern and ſo this latter part of the ſentence will 


borrow the word give from the former part of the fentence ; other- 
wiſe nothing would paſs by this part [And alſo, Cc. And then 
for the ſame reaſon they will borrow the words which limit th 


eſtate, viz. all my right. But otherwiſe it had been, if the words, 


I give, had been repeated; then they would have made it a new 
lentence, and dis joined it from the words of the limitation. And 
for this they cited 1 Roll. Abr. 844. M. pl. 1, 2. cor 52. So 
Where a man granted hedge-bote, to be ben by the afſignment 
of his bailiff, and alſo des hoe s the words, and alſo fire -bote, 
borrow the words, by the aſſignment of the bailiff, as well as the 

word grant, and the grantee cannot take fire-bote without the aſ- 
ſignment of the bailiff, per Shelley, Dier 19. b. 3. They muſt 
make this conſtruction, otherwiſe the deviſe would be void, becauſe 
the deviſce "og an eftats | in fail before, and therefore a deviſe to him 
for life would be uſeleſs and void. Pinoys | juſtice ſaid tarther, that 


I 


the word in} fond be underſtood, as F it had been faid, And 


alſo in the Bell, &c. for. aucd ſubintellivitur non deeſt, And Gonid | 


Juſtice ſaid, that the words, the Bell tavern, Ec. were ſufficient 
5 pals the inheritance in this caſe. To prove which, he cited 
Vicor 873. Whithck v. Harding, where à man deviſed his lands 


155 ninety- nine years, and afterwards he deviſed all his lands of in- E 


heritan nce to B. though in ſtrictneſs the words, all his lands of inhe- 
itance, were a deſcription of the lands, rot of he eſtate, vet it was 
Inv that's a tee ſimple paſſed; 8 it appeared, t that the devi- 


ſor rexided to pats a fe 8 for an eitate for lie after ninety- -Nine 


years was of ſo imalt value, that it could not be imagined, that 
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ee Jefioncd to deviſe it, And the ſame reaſon holds i in 
5 is caſe. Powell juſtice added, that it was lawful, to tranſpo ole 
as cven in d Gs to ſupply t the intent of the parties; and 
ach more in caſes of wills, Therefore he was of opini on, that 
6 hey ought to read the ſentence in this manner, Zrem I giv C, Cc. 
om fon Jobn Billing ſley all ſuch term, Sc. and all my right, 
. in whatſoever I hold by leaſe of J. S. or J. N. and alſo the 
, Ec. this will pals à tee plainly. And for theſe reaſons 

ce three judges concluded, that judgment ought to be for the 


— 


etendan 
5 — ic 1 Are 


gut Hy ief juſtice e contra was of opinion, that judgment 


J 


acht to af for the plaintiff, holding that an eſtate for life only 
4 2 ed in the Bell tavern, Sc. And he ſaid, it is a Princip dle known 

uod certain in the . that upon a a deviſe to J. S. without _ 
 M any eſtate, = S. will take it but for his life, unleſs there be 
Wome ſpecial matter in the will, that ſhews, that the intention of 
e : "5p deviſor was to deviſe a larger eſtate. And there is no difference 
Ipctween a deviſe of lands in poſſeſfion, and a deviſe of a reverfion. 
1 And in this caſe, if this deviſe Bad been to a meer ſtranger, who 
bad not had an eſtate-tail before, it would have paſſed but an eſtate 
for life. And for that purpoſe he cited Cr9. Eli. 330. Dickens 
. Mo: -ſhal, where J. S. deviſed his lands and goods to his ſon 
= daughter, after his debts and legacies paid, to be equally * 
ided between them, and held that they took but an eſtate for 
: and yet it might be objected, that if the debts and | legacies 


bi 


ere not paid in the life of the daughter, ſhe would take not thing. 


Objſection. Theſe words, And allo the Bel! Ec. 5 the 
i». . 'ords, All my right, Sc. N 


Anſwer. That cannot be, becaui; the words, All my right, Sc. 
which I now have, and ali ſuch term, Sc. are rclative words, 
; and muſt have a ſubject, and that is what follows, /s. in what- 
ſoever I hold by leaſe, Sc. and then the werds, and alſo the 
g houſe, Gc. follow, which may relate to the words, give, Ec. and 
4 cannot relate to the words, all my right, &c. w hich are ſatisfied 
nt betore by the words, in whatſoever I hold by leaſe, &c. Farther, 
d turn the words into gr 72, item don, Sc. ome jus men, Sc. 
te Be omnes tales terminum, &c, in ne que tenco per aimifſionem, 
RS cceciam domum, &c. and 4 the words are very good . 
and there is no reference to the word right, and & as to the Bell 
DN i ern the deviſe is, that ſhe gives the houſe called the Bell tavern, 
Sc. which will pals but an eltate for life. 
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Anſyer. It is underſtood ſometimes in Latin, never in Englijh, | 


Objection. The copulative And joins them. 


Anſwer, No, becauſe they are not of the ſame nature, vx, 


leaſehold and fee-fimple. And therefore the words, the houſe 


on cannot relate to the prepoſition In, the Bell tavern not being 
leaſe ; and therefore it muſt be the acenfative caſe, and ſo cannot 
relate to the right, *. but to the words, give, Ge. 


Objection. The words ſhall be tranſpoſed. 


Anſwer. That cannot be, becauſe they are good ſenſe and 
grammar as they are; for that is only done, to make a nonſenſical 


word ſenſe, 


Deviie of 
lands of inhe- 
ritance. 


Objection. Moor 873. 


Anſwer. If the reaſon there given ſhould be admitted to be the 


1 


reaſon of the judgment, yet it differs from this caſe; becauſe 
there the term for ninety-hine years appears upon the face of the 3 


will, and is created by it. But that was not the true reaſon of the 


judgment. The reaſon was, becauſe a deviſe of all his lands of | 
inheritance paſſed a fee; and it might be a great queſtion, if it dd 
not paſs a fee, why he deviſed them by the name of his lands of 


inheritance. And the caſe is reported in Hob. 2. to have been ad- 
judged upon the ſame reaſon. Indeed the caſe there is put dif- 


ferently, becauſe it is there a deviſe of the inheritance of his lands, 
| which is a fee without doubt in a will. 


U 1 Roll, Abr. 844. M. . 1. &c. and 1 the other 


caſes to the ſame purpoſe. 


Anſwer. The [ald caſes are not parallel t to the caſe in queſtion, F 
| becauſe there is a plain relation to all that pr eceeds, as well the | 
words of limitation as of grant; but here the words, right, Sc. 
are ſatisfied by, and relate to, caſes, as is ſaid before. And he 
cited Cro. Car. 447, 449. Mensen v. M. erryland; where a man 


deviſed all the reſt of his goods, — 8, leaſes, elle tes, mortgages, 
debts, ready, money, plate, and other goods, whereof he was pol- 
ſeſſed, to his wife, and dad having a mortgage in fee forfeited ; 
and held that no fee paſſed: and yet mortgage is an extenſive 
word, but there wanted words of inheritance ; which proves, that 
in to 2 ſition of wills no regard ought to be had to external 
accidents, (which Howell juſtice agree Jin his argument.) And 

3 | | therefore 
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that theſe loppings were cut from the ſtumps of timber-trees above 


jo | * . : | | M, erct : 
judgment was ſtayed until this term. And now the court held, 9 
that it was well enough, and the fame with neruit. Judgment 
for the plaintiff, | 5 

Dike ver/. Brown, 


_ upon it, and upon the trial it had been found not to be /a caedua, 
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Objection. That according to this expoſition the deviſe will have 
no effect. 

Anſwer. That is no reaſon to conſtrue a larger eſtate to paſs by 
the will, than the words will paſs; for it does not appcar in the will 
itſelf. And (by him) for theſe reaſons an eſtate for life only paſſed, 
and the plaintiff ought to have judgment. But by the other judges 
judgment was given for the defendant. ; - . 


Afterwards a writ of error was brought in the Exchequer chamber 
upon this judgment. A | 


Clerk very. Udall. 


N aſſumpſit upon quantum meruit, upon non aſſumpſit pleaded, s. C. Farr. 
and verdict for the plaintiff, it was moved in arreſt of judg- 106. 
ment, that the declaration was ill, becauſe it was to pay ſuch 8 

ſums, as the plaintiff Tationabiliter habere mereretur, Upon which 


of 


PON a motion for a prohibition, the-caſe was, the defen- Aubes of fag: 
dant libelled in the ſpiritual court for tithes of faggots made gots. | 
of loppings of trees; and the ſuggeſtion for a - prohibition was, 319979: Rep. 


the growth of twenty years. And it was alleged, that ſentence 

was given in the ſpiritual court, and therefore the plaintiff comes 

here too late, to have a prohibition. But per Holt chief juſtice prohibition 
the entence will not hinder the having a prohibition in any caſe, after ſentence. 
but in caſe of prohibitions grounded upon 23 Hen. 8. cap. 9. for 
citing out of the dioceſe. But becauſe the plaintiff had not plead- 

ed this matter in the ſpiritual court, they denied the prohibition ; 

becauſe the ſpiritual court has general juriſdiction of tithes, and if 

any ſpecial matter deprives them of their juriſdiction, it muſt be 

picaded there. And if it had been pleaded there, and iſſue joined 
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it had been well. But if they had refuſed to admit the plea, a pro- 
hibition thould have been granted. R 
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| 8 
1 Salk; 


8 wver/, Smith. 


B. R. Rot. 191. 


Intr. Mi 5. 12 Lill. 3. 


arrel. 138. 
7 Mod. 
12 Mod 643. 
3 Salk. 79. 


RR OR upon a fn. given in the court of the biſhop 

of Ely in caſe for words ſpoken the twenty- fifth of March, 
12 Will. z. of the plaintiff. The error aſſigned was, that a cer- 
fiorari iffued out of the common Pleas, reſle the twelfth of F- 
bruary 12 Mill. 3. returnable in Eaſter term following, to remove 
and nevertheleis they proceeded 
plaintiff, The defendant in 


Cert e hes 
jn the Com- 

mon Pleas, to . 
Proves cane the Cauſe, and it was allowed, 


in the court of afterwards to give judgment FI the 


555 error pleaded a grant to the biſhop of EH of conuſance of pleas, 
3 and an allowance of it in this court 21 Edw. 3. and that the cauſe 


We 


of action aroſe within. the juriſdiction of the ſaid court, and that 


this matter was returned to the Common Pleas upon the writ of 
certiorari, and that ſo the court of Ely had good authority to 
proceed, Sc. To this plea the plaintiff in error demurred. And 
it was argued ſeveral times at the bar by Mr. Parker, Mr. Bro- 
derich, and Mr. Eyre, for the plaintiff in error, and by Sir Far— 
tholomewo Shower, Mr. Ward, and Mr. Weld for the defendant in 
error. And the points made by them were, 1, Whether a cer- 
f:orari lay out of the Common Pleas to the cn of Ely. 2. If 
it lay, whether it would be a ſuperſedeas to their 8 
And the whole court held the affirmative. And Holt chief juſtice 
faid, that there are three ſorts of inferior juriſdictions. The firſt 
18 fenere placito, which is the loweſt, and is a concurrent Jurit- 
diction; in which caſe the plaintiff may proceed in the in erior 
court if he will, but that does not deprive the ſubject, of having 
it tried in a ſuperior court (if he will) of the King's; and that for 
good reaſon, for if it were otherwiſe, a man who Cotte by chance 
into an inferior juriſdiction, might be arreſted there, and detained 
in gaol a long time for want of bail. 
ſance of pleas, which is by grant to ſome lord of the franchiſe; 
The lord only and it is he —— who can take advantage of 1t, neither the plain- 


den the d tiff nor defendant, for he cannot plead it to the juriſdiction of the 


ante 48 — 01 O- 


Et Court: out ths Lord of the franchiſe by his bailiff or attorney muſt 
ples. — come in and claim the franchiſe; and though the lord ought to 
have the action, vet this court is not ouſted by it, but the plea re- 


Proceed has mains under the controul of this court; for day is given herc upen 
orronrnprur Ot to tie partie, to vc mii inferior court at a day certain, 
lance claimed. 

and the 2 parties are commanded there, and the tenor of the anc 


and if 
and if 


for the 


inferior court to proceed, 
all is well, 


but the record is here; 


of this court is ſent, 
juſtice is done hams 


juitice is not done there, as if the court there does not proceed 
—— —.— upon 


The ſecond fort is conu- 


K — 


3 283 


18 


| Z — ds only, that is conſidered in this matter. 
were hardſhips to the ſubject, and allowed by 27 Hen. 8. cap. 
rather for their antiquity 2 for any other reaſon, and they were 
1 detrimental to the prerogative of the crown, and therefore certio- 
= -aris were always allowed, to prevent the grievances of theſe in- 


5 court the cauſe will proceed there, 
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tion expre eſsly a 


Z writ or 
court and that of lord 


to 
to a 


is as much a right to the town, 
yet in common experience cerlibraris are granted to them every 


ſede 92 0 proceedings of inferior courts; 


BY 6 that = 4 corporation. 
county palatine. 


lies there, 
1 conuſance 
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upon the day prefixed, or if the judge miſbehaves himſelf, 


And it is the benefit of I 
But theſe juriſdictions 


24. 


plaintiff ſhall have a reſummons. 


erior juriſdictions. The third ſort are exempt juriſdictions, as 


Z where the King grants to a city, Sc. that the inhabitants ſhall be 


ſued within the city, and not elſewhere. Such a grant may be 
pleaded to the juriſdiction of the King's Bench, Ge. if there is a 
court there, that can hold plea of the cauſe. But no body can 
take advantage of it but the defendant ; and if he ſues a certiorari, 
it will remove the cauſe, becauſe the defendant has waived his pri- 
vilege for his own benefir ; ſo that there is no juriſdiction, that 
can reſiſt a certioràri. AF in the caſe of a cuſtomary Proceeding 
by foreign attachment, if the defendant cannot find bail below, hc 
may ſue a certiorari; and upon putting in bail in the ſuperior 
The ſtatutes 43 Eli. cap. 5. 
ac. 1. cap. 23. admit, that a habeas corpus and certiorari have 
always been allowed, though the 43 Elig. cap. 5. does not men- 
-erttorart, but under the general words, other 
As to the diſtinction taken between the King's 
of franchiſes, that a certiorari will lie to 
but not to the litter; it is no concern to the ſubject, 
2 the court belongs. Farther, ſuppoſe that the King grants 
CO! poration, that the mayor and Ane ſhall be juflices of 
ace, and that they ſhall hold a court of ſeſſions; 


WI r its. 


the former, 


whon 


this franchiſe 
as this of the biſhop of Fly; and 


day. 


bjection. It is anreaſonable, that theſe cert; oraris ſhould ſuper- 
| becauſe upon the return oft 
e certiorari the court cannot pl occed upon the record returned, 


f 4 the p. iaintiff muſt ſue a new original. 


A 


The ſame objection extends to 2 habeas corpus granted 


5 An 5 
by rg Wo has Pleas, „ bich hath never been queſtioned. The 
| pron here is but a bare conuſabce of pleas, 7 IT 18. orcat 


tion, whether an exempt juriſcict. on can be in any. ys but 
There is no colour to lay, that mi” 18 4 
The 24 Edw. 3. 62. pl. 5. cited by Mr, Ward, 
that, has no ſuch opinion. And therefore a certiorari 
as well as to any other inferior court that hath only 
of pleas. And a certicrari will be a ſiperſedeas, as 
1 well 


tO WW. ATT. nt 


T. Jones 209, 


Exe m pt 
dictions. 


jariſ- 
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well as a hobeas corpus. And that a habeas corpus is a ſuperſedeas, 
Cro. Car. 261, is in point. | = 


Another point was made, whether this plaint was removed b 
a7 this certiorari, becauſe the writ was trete the twelfth of Febr. 
remove all 777 | 1 2 | Fr, | 
things done 11 Cl. 3. to remove a plaint unc nupcr levatam ive affirmatam, 
between their returnable Eaſter term 12 Will. 3. and the plaint was entred the 
% andre.  twenty-fifth of March between the zeſte and return of the writ, 
turn. | | wt” 5 : . 
And the whole court held, that this writ removed the. plaint, be- 


A recordart 
and certiorart 


cauſe a certiorart is like a recordari, and removes all things done in 


court between the fete and return. The fame law of a writ of 
error. © 1 Fenty, 68. 1 Roll. Afr. JO$ Feb. Nat. BY. Ft. ©: 
3 Hen. 6. 30. 6. And for precedents of that form of writs, New 
Je. Brev. 37. 3 Bravnl. And the judgment was reverſed 
by the whole court. 


. 


3 


Gould ver/. Johnſon. 


8 


> — 


1 Salk, LR ROR upon a judgment of the Common Pleas in afſumpfit, 

{ , where the plaintiff declared, that the defendant, in confidera- 
tion that the plaintiff would receive A. B. and C. into her houſe at 
 hoſpites, and provide for them meat, drink, &c. to pay fo much 
Von affampſe 48. he ſhould deſerve; and then the plaintiff avers, that ſhe re- 
5/4 ſix an, ceived them into her houſe ' but does not ſay ut hoſpites| and pro- 
125, not plead. vided meat, drink, &c. The defendant pleaded non afſumpit infra 


able in o//ump : ns ; EA 
"Ft upon an ſex annoss. Upon which the plaintiff demurred. And judgment in 


a- * 

2 Salk. 422. 
Farr. 143. 
- Mod. 


executory the Common Pleas for the plaintiff, And it was agreed by all, that 
blomme, the plea was ill, for this being an executory collateral promiſe, the 
wo 1 Mod. Jef-ndant cannot plead non affumpſit infra ſex ang, but ſhould | 
Lev. 298. have pleaded, caufa atlions non accrevit infra ſex aunos; tor if the 


:o Mod 104. cauſe of action accrued within fix years, it matters not when the | 
promiſe was made; but if it had been zv tatus afſumpſit, that 


And. 294. 
. 
| 1 
plea | 
It is not ill, plaintiff in error aſſigned two faults in the declaration | 
Ic 18 29 P anti 11 Crr O! CL 18e WO au 18 od tne Ger aratlion. 1 
though it ap- : 
Pears upon the 
declaration, : | 
that the cauſe plead the ſtatute, 
of action 3 f . 1. 7 8 5 - 7 > : | . . 
cried more for that Cro. Car. 115, was cited as a caſe in point. 


than {1x years catur. 


appears upon the declaration, that the cauſe of action accrued 


beigre. to be pleaded; for it may be, the original was ſaed within tix | 
years after the cauſe of action; and therefore the defendant fhall 
picad the ſtatute, to the end that the plaintiff may have an oppor- 
tunity to reply ſuch matter. | 

Averment. Another exception to the declaration was, that it is not averred, 


that ſhe received them ut Ceſpites; and there is a difference 


had been good. Then Mr, Chetham and Mr. Broderick for the 


That it | 


more than fix years be ore, Tc. and therefore it is not neceſſary to | 
becauſe it appears upon the declaration. And | 
| Sed non al- 
For the ſtatute in this cafe, as well as in all others, ought | 
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receiving 2 man generally, and ut ho; ren and in ſuch a 8 as 
this they ought to ſhew a preciſe performance of the conſideration 
of the promiſe, to intitle them to the action. And many os 


cli; 


wete © ited, to all which the chief juſtice gave a full anſwer, and 


Zi that they came not up to the as; in queſtion, 


Objection. Cro. ac. 45. A. was bound in a recogniſance, that 
B. ſhould appear to an action upon eight days warning, and if he 
was condemned, ſhould fatis/y the debt; but it was not averred, 
that he had eight days warning. Anſwer. There A. a ſtranger 
vas to be ED by Une appearance, = there ore there 
con dition of the je re ee - and Hough B. ned upon hes 
terms, that would not charge A. a third perſon.” . 1 


0 und in a bond to F. IV. to pay J V. money; J. N. h 7 


* 


ept 4 a horſe inftead of it: but if J. S. be bound to J. N. 
pay A. + A. cannot accept a horſe, 


"Objettion. W.* ones 441. Leatoe's caſe; 72 Sf in conſidera- 


tion that J. S. at the requeſt of the plaintiff thould relinquiſh ad- 
minittration, and permit the defendant: to have it, to do ſuch an 


act; and avers, that J. S. relinquiſhed adminiſtration, Sc. but 
does not ſay at the requeſt of the plaintiff, 


Anſwer. There the requeſt was an act to be done by the plain- 


tiff; and if he did not do it, there n no reaſon, tha it he mould 
have the re >compenſe, 


Objection. 2 Leon.. 53. 


\ Anſwer. Cro. Jac. 404. is fince adjudged to the contrary, t that 
it is not neceſſary, to aver a requeſt. 


Us 


Objection, *Cro, Jac. 248, Nel. 175. Ajjumpfit upon good 
conſideration to pay to the e P laintiff ſo much ante 7NCEPrIonem 3 


{ 7 1 
11125 2 8 9 Oo I 
uch a day, ko bo 


44 


money was due; for if that was not the next journey, ye 
money was due, becauſe then there was a journey before AGE 


\ ih. 


in, this caſe,..receiuli ing a man:; and providing meat, drink, Sc. 


receivin 


3 
g as a gueſt, And if the plaintiff received. then upon an- 
other account, that ought to have been ſhewn of the other ſide. 
An 0 if the w 3 ut bLlbites had been omitted in the agreement, 


yet it would have been underſtood the fame thing; therefore the 


Anek. The ſaid caſe is not law, for it appears, that 
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8 Mod. 79. 


aber o, writ of error from being a faperfenems to the execution, 
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inſerting of them will make no alteration. 2 Saund. 373. Eats 
v. Lewin, and Stile 163. Johnſon v. Abington, prove it. And 
judgment was given for the plaintiff by the whole court, vzz. the 
ju dgment of the Common Pleas was affirmed. 


Green ver. Voung. 


„ C. 2 Sa. IN evidence upon the trial in an action upon a policy of inſurance 
ye ern. # UNE caſe appeared to be, that the inſurers agreed to inſure the 
ment lay an ſhip from her arrival at in Jamaica during her voyage 
D to London; and an embargo was laid upon the ſhip by the govern- 
derwards ſeiſe ment; and afterwards they ſeiſed the ſhip, and converted her 
her, and con- into a fireſhip, and offered to pay the owners. And the queſtion 
3 cp. he TI if this would excuſe the inſurers? And Holt chief juſtice 
mores are Jeerncd to incline, that it would not, and that this was within the 
able. WC yords, detention of princes, Cc. but he gave no abſolute Opinion, 
becauſe the cauſe was referred to the three foremen of the jury, 

Deviation. In the fame caſe he ſaid, that if a policy of aſſurance be made 
to begin from the departure of the ſhip from England, until, &c, 
and after the departure damage happens, Sc. and then the ſhip 

deviates; though the policy is diſcharged from the time of the 

devi ation, yet for the damages ſuſtained betore the deviation, the 


\nſfurers (hill make ſatisfaction to the inſured. 


Tilly wer Richardſon. 


8. C. 1 Salk, Laren works an action oc Tilly a of the priſon 


"TO of the Fleet in C. B. for a debt due to him from Tilly, and re- 
Mod. covered there; upon which T:/ly brought a writ of error upon the 


judgment of the Common Pleas returnable. zz B. R. to which bail 
Error upon a- 
judgment of Was put in, and the judgment of the Common Pleas was affirmed, 
the CO Then Tilly brought another writ of error upon the judgment of 
ge” e the King's Bench, returnable in parliament. And Mr. Broderick 
in porliament moved, that the Jaſt writ of error might be allowed without put- 
ah? tha ting in bail; becauſe the bail upon the firſt writ of error was ſuffi— 
new bail. 
the delay, and for his coſts. And he ſaid, that this caſe was not 
within the ſtatute, which requires bail upon error. Sed curia con— 
tra, That new bail muſt be put in; for the King's Bench cannot 
9 71 notice, whether bail was put in in the Common Pleas or — 
Not putting For if no bail was put in there, yet the King's Bench would 
in bail does | 
kinder Ceed upon the writ of error; becauſe the not giving bail does 5 
the proceed · hinder the proceedings upon the writ of error, but only hinders the 


eber court. 


cient to ſecure the plaintiff for what damages he might ſuffer by 
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to the matter pleaded in bar. The defendant demurred. And per Pan we 
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Peers de. Henriques. 
Intr. Mich. 1 Ann. B. R. Rot. 46. 


JSſampit upon ſeveral promiſes, one of which was upon an - 8 C. Farc. 


fimul computaſſet for 1011, Sc. As to 95 J. the defendant 3 


pleaded a good plea in bar, &c. but omitted to give an anſwer to Rs part 


Upon which the plaintiff replied, and offered an iſſue only, the 


murs, it is & 


cariam, the whole is diſcontinued ; for the plaintiff ſhould have dicooum- | 


taken judgment by nz dicit for that which was omitted in the plea ance. 
in bar. But Mr. Eyre for the plaintiff objected, that the defen- 
dant could not ſever the 101. in his plea; becauſe it was in an 
© znfſmul computaſſet, which was intire. But per Holt chief juſtice, 


* notwithſtanding that, the defendant might plead payment to part, 
and other matter to the reſidue. 5 


Ind:bitatus 
aſjſump/it for 
money Hiſpa- 


niolae. 


Bennett wver/. Verdun. 


: JNdebitatus aſſumpſit, for that, that the defendant being indebted 10 Mod 315, 


it, c. Upon non afſumpfit pleaded, the verdict was for the plaintiff. pi 49. 
And Mr. Branthwaite moved in arreſt of judgment, that the plain- Hob 88. 
tiff ought to have ſaid, ad valorem, &c. it being foreign coin, | 


to the plaintiff in 28 J. of money Hiſpaniolae, aſſumpſit to pay 1 


l. 116. 
3 Lev. 110. 


For the defendant cannot be indebted in foreign coin, no more A man cannot 


than in hogs, Sc. Sed non allocatur. For a man may be indebted Join an action 


: a | 8 . his own 
in hogs, &c. but in ſuch caſe the action muſt be brought in the ad. and alſo 


detinet only, not in the debet and detinet. Farther, there is a ver- #5 executor. 


dict here, and therefore all the court held it good. But afterwards 1225-12: P.. 


Show. 300. 


; judgment was arreſted, becauſe the plaintiff brought this action for Carth. 335, 


be joined. 


money due to himſelf in his own right, and alſo for another ſum 336. 


10 Mod. 170. 
Hooker v. 
Quilter, Trin. 


21 Geo. 2. S. P. 


in another count due to him as executor to J. S. which cannot 


„ 


Tas 


Hart ver/. Langfitt. 


1 | S. C. Far. 148. 
Naebitatus aſſumpſit upon ſeveral promiſes. There were eight 7 Mod. 
| 5 : f | © Inatbitatus 
counts in the declaration. As to four the defendant pleaded vn fame for 
a/umpfit ; and as to the other four the defendant demurred, by the nurſing a | 
advice of Mr, ſerjeant Agar. And the firſt exception that Mr, ranger. 
Raymond took to the firſt count was, that it was an indebitatus 
ajumpfit, for that, that the defendant being indebted to the plaintiff 
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Poilter's caſe, And the ſtatute 5 & 6 Edu 6. 1s a penal ſtatute, 
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loves the 13 Hen. 7. 12, 13. where it is reſolved, ere the re- 
aueſting of another to hunt is a hunting within the ſtatute. Alſo 
where the 30 Hen. 8. cap. 12. makes ſuch - perſons : er the 
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darks of the king or prince, with painted faces, or kill the deer 


ere, felons, by a proviſo as the ſame act it is enact ed, that no 
{ons ſhall be adjudged a ceſlories, but thoſe who ſhall avet or 
ocure ſuch offenſe to be 3 which was provided to exempt 
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cceffories after the fact, from being felons, as otherwiſe they 
e been, aotwith ſtanding tha t the perſon offending was 
made the felon. For it 1s always a rule, where a fact is made 
r{ons aiding and abetting to it ſhall be acceſſories, 
Qether 12t the offenſe is made felony, or the perſons of- 
nding felons. And for the ſame reaſon the procurer in treſpaſs 
{hall be principal, fince there is no acceſſory in treſpaſs, As to the 
ion, that the caſe of Finch v. Evans, Cro. Car. 473. and 
Pore ve Harwood, Alleyn 43, 44. make this difference, whe 
clergy is taken away from the offenſe, and where from the pe ſon 
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rendring Foxeorthby incapable of performing the condition of going 
De cyond the lea ; 


And after allowance of the pardon, 
that they 


But the . motion was denied by the 
Queen's pardon, by 


mw it he had not been pardoned, the attainder 
011d . | d T 70 ha d hb : h.: o d: d he 

v OUIEL JI ve continued 4 an OX WOF Lv 1a Cen ange * there 
put the creditors in a better 
condition than they e Id have been without it, to the prejudice 
of the party for the benefit of whom it was s granted. 


"= 


© c ina dc. * Chalice, mayor of Thetford. 
A Mangamus was directed to the corporation of Thetford, to 
I command them to reſtore an alderman. To which a return 
wüs made in the. name of the Corporation, but not under their 
common teal, n nor under the hand on tne mayor. Upon which 
the- Party gricved, having: brought his action for a falſe return, and 
fearing that he ſhould not have ficient OE, to prove that 
this return was made by the corporation, moved by Mr. Stan: 
(who promoted this diſpute, the fucceſs. of ” ciection to be bur- 


gels there depending much 2 it) the lade day of this term, that 
this return {hould not be received without the ſeal of the cor- 


b"% F\\ 4$© 4" - 7 * * ! ww p A Y?7 
poration, Or a {1201 119 Oy ne mayor. 


C2 


But it was denied Her cu. 

precedents, there are many returns 

made by corporations as here. And per curiam, the ſeal of the 
0 


"pi 


* 


Corporation Is not Dnecellary 


to be ainxed; becauſe this act being 


will .bind the corporation, though not ſealed with 


! 


thei comm. W ſeal; contra of acts done by the m 72 Pars, The 
city of Londen every year 1 make a warrant of attorney for the 
city in the King's ! Bench, without figning or ſealing it. And it 


an action be brought againſt the corporation, they will be eſtopped 
to ſay, that this was not IT return, becauſe it is ſaid, Reſpay 
They held alſo, that the mavor 55 


of 


7 


not obliged to ſubſcribe his name; for at common law no officer 
were obliged to ſign their returns. 


ſheriffs, 


G Fo. ! 30 
The : ſtatute of 777% obliges 
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s well an eſquire as a gentleman ; and then he goes on wit] 
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— 


her officers. And if the mayor procure a falſe return to be 

50 made, it will be ſufficient evidence againſt him, that the mandamus =» 
delivered to him, and that the niandawin has ſuch a return 

= and that will be preſumptive againſt him, that he made 

that return, unleſs he ſhews the contrary. For the mayor, or any 

1 N of the corporation, or other, who ſhall procure a 


N 


( 
(% return to be made, are liable in their private capacity. See 


556 74 D. Hills, 2 Lex Us 23 2 0, 


Beds 


— 


: Zennett ve J. Purcell. 


Intr. Mich. x Ann. B. R. Rot. 21 


313. 


1 mw "Tn upon ſeveral promiſes brought againſt the defendant by Where the 
bt the name of Tobias Purcell armiger, the defendant pleaded in ſuit 15 by bill, 


| that the defen- 
8588 nent, that Joh, Purcell verſus quem villa exb ihita ef PCr dant is a gen- 


mon Tybiae Purcell armigeri is a gentleman, and not eſquire. tleman and not 


The nlaintiff renlie 7 , hy an eſquire, is 
"he plaintiff replied, that "the detendant Habitus et reputatus fuit as ds 
1 ͥ in abatement. 


ſtory, that he. was an eſquire zam ratione dignitatis ſuge 12 Mod. 211. 
tor . fed praeſertim di gniſſimae occupationts, &c, To which 


— 

* 
dome ow) 
ere 
| an * 
8 
— 


+ 


ze defendant de murred. And Mr. Broderick for the defendant 26 Hen. 6. 54. 
rqued, that the plaintiff ought to have replied poſitively, that —_ 6. 11. 
che defendant was an eſquire, od not a gentleman ; and that the © 435 


x | ' 19Hen. 6.51, 
alleging it with a Habitus et reputatus fuit was not good, be- 


czuſe the addition ought to be the true addition, and not main- 
tained 8 a Habitus et reputatus, &c. only. And Powell 
uſtice ſeerned to be of that opinion, But Holt chief juſtice 
Id; that in theſe caſes the addition was only a deſcription of the 
on; and common reputation was ſufficient for it, the ſuit being 
y bil c Id Have been otherwiſe upon original, upon 
which proce mY outlawry lies; becauſe the ' ſtatute of Hen. 5. 
j . an addition in ſuch caſe. And judgment Was given, that 
2 defendant t anſwer over, 


Odes verſe. Woo Fe ns þ Ante 566. 


/ 


=. 4 


| 1 ON the report of Mr. Clerk. the ſccondary this caſe ap- s. C. 2 Salk. 
«YL pearing to be, as was ſaid before, 766. Mer. ſerjeant 


+ 87 
of Far. 3 92. 
— 8 Te. moved the” court, that this judgment — — be va- FT OEM 3 


ted; 1. Becauſe by the death of Dr. Noodeeord the authority was enired agaiaſt 
rev wy and ſo there was no warrant, to enter this judgment, Lavoe: his 


ja death as of a 
2. Be MAP fince naw the ſtatute of frauds, 29 Car. 2, Cap. 3. NAS term precee- 


| | directed, dent is good. 


LEI; 7 


. , 7 : . . - ER” g : actors th 8 * „„ 4 — be . | — PP | ee e — : n 
PG n 2 I rin r rhe r 2 ; 2 87 — — P r os —— r 
2 1 Bel * es, Tom x j . 8 5 I ns 2 2 — — ey r N nu N * * 4 S - p : = Is. RESI 2 — xx — = RE oF I al = ee N 
Gs * 5 8 r e 3 * : 4 BE 1 = 2 4 2 8 * 1 9 . „ 2 PH 22 n 8 - bs . . . r E 85 8 e Vo py 29+ 8 Dy 
SORE ˙»ma . 7·(ů mAh NC 4 NN : 2 r aa ee 4 nne 3 >. CORE * o Oy” . OL : 8 Hts — 3 4 4 ph OE. LY 2 HAR „„ FFFFETETCTCTCTCC ²˙² 1.1. SER ee — 8: | n 
4 6 » —— r * — Mt ws 5 , 3 : . 3 5 RS IC OT 8 are rt AS l A TIRE, * ET : 77 on, Fr 4-4-crmn * ... Oe SS FP 2 8 ä 
— x — 0 s rr ; — > Ve — hs Co — g 3 2 5 
* 4 N 9 — * © . 1 my * * * Ws Ls * 
RX or he > war rt 4 POS —_— * > oy ape . —— — — 42 — * - : — * * d 1 N = * 
2 — 6 * r * — Rn = — ape 1 — 5 4 2 2 — 1 : 


en "et 


> ans. - 


— 
node de ip e 
* „ = 


” > 
*84 27 
. 
2 


88 3 


4 = 
is 7 4 ? 
1 5 1 Lag 
1 13 
3-2 g 
24 
1 
g 
» 


r 2 * << bod 
8 : S I as K 


— nd *r 
> Pg” 5 


r 
ined ou 82 2888 


— 


< x0 


en 
3 Le 


8 


W . 4 s 
1 . 2 8 n ge 2b 
2 I” * 2 — 
: : Ss; Red 
A Ie ee 5 — * — ** 
— 8 ed 
33 a a 
8 2 - ta, 9 


— 


5 


As 
2 x 
—_— 


—— — — . 


PPP auth ance. we Gia aa * wa 


„„ 


. Be "ET NPE" 2 III 24.4) 
i 9 2 


7 


= 
—— — - 


— 
— 
* 
— — —— IT 


— * — 
— PINES 


* 3 — - 


hed Mili. the tits hs 


Mich. T erm 1 Annae reginae. 


Nev ocatio Ile 


Execution af- 
ter the death 
of the defen- 


Fine, 


AD 
— 


tue belirey, i brawling in the Tn ey, nd {triking a man there, upon ſug- 


S 


——ů 


directed, that the day of the ſigning of the judgment ſhall be en. 


tred upon the margin of the roll, it will appear upon the record, 
that the judgment was ſigned after the death of the defendant, and 


therefore cannot relate to the foregoing term. Sed non allacatur 


For, per curiam, as to the objection of the revocation of the au- 


thority; a man, after he has given a warrant to enter a judg- 


ment, cannot revoke it by the courſe of the court; and if he en- 


— 


deavour to revoke it, vet notwithſtanding the court of King's. 
Bench. will give leave to the plaintitf, to enter the judgment. And 
as to the ob jection of ligning, Ec. that will not alter the caſe, 
becduſe the judgment, notw ichſtanding the ſtatute of 29 Car. 2 
will be a judgment of the preceeding g term; though it will not 
purchaſers, but from the devine And they held, that the 
practiſe, 0 enter jus ments in aà vacation as of the term precee- 
dent, is undeniable, and they will * good | judgments of the pre- 


ceedent term. As if A. recovers judgment agal ſt B. B. dies in 


_ —5 
4 it "Bn * 
41 1 OY 


the vacation within the year; at the end of it A. may ſue a fer! 
factias as of the preceedent term, and levy the goods of B. in the 


FRO of his executors. So if a hos be acknowledged before com- 


_, 


miſſioners in the country in the long vacation, and before the next 
term the conuſor dies; though no writ of covenant was ſued, 


nor King's ſilver centred; yet the Common Pleas will Permit the 


conuſee to enter the fine as of the Trimty term preceeding. Put 
in this caſe upon inquiry it appeared, that the roll 1 which 


— 


118 
the judgment was entred, was not brought into the office till after 
b up 


the cſſoin day of the ſubſequ ent term ; and for that reaſon the 
court refuſed to permit the roll to be filed, . of 


others 1 t be prejudiced oy it. And they ! id, that by the 


cHurſe of the court all rolls o ormer term ought to be brought 


* 
=? 


Fd 
. TOS x + — Fo 
4 


into the office before the effvin day of the ſubſegue! nt term, and 


? 


ouglit to be bound in the bundle ol rolls of the former term; and 
1 L 19 [ne TEMiON, » \ 25 A 
the acts of the term preccedent. 

| fled with poſt 207102077100 with 
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un cb NR. Rabens Eyre ere to have a prohibition granted to the 
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cecicetiaſtical cou 0 7 Tay a ſuit there againſt Jermouts, 


tion of — Latute of 5 & 6 Ed, 6. cap. 4. and alleging, that 
l ſtatutes are conſtruable =» Ihe common law, and that Wenmaut) 


— 1 


came there as 5 to ſuppreſs a riot. But the court (abſent! 


17/4 chief juſtice) denied a prohibition, becauſe this offenſe Wi 
3 WO conuſable 


3 betore the eſſoin day of the ſubſe⸗ 
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kept by their treaſurer, and alſo their transfer-book, and alſo a 
note of acceptance of 1000/7, Bank- ſtock ſigned by the defendant, 


Hil. Term 1 Annae reginag. 851 
alle in the eccleſiaſtical court before this ſtatute, ratrone loci; 


and that the ſtatute, though it provides a penalty, does not alter the 
zuriſdiction. S e Lo. Are 64. 1 


Hollingſhead's caſe. 


7 JOlling read was brought into the King's Bench upon a habeas 8. C. 1 Salk. 
1 corpus; and the return was, that ſhe was committed by com- 351. | 
miſſioners of bankrupts, for refuſing to be examined by them; and Commitment 
the concluſion of the warrant of commitment was, that ſhe ſhould T OS 
remain in cuſtody, until ſhe ſhould be otherwiſe diſcharged by due rupts. T 


| | rupts. 
courſe of law. And by reaſon of this concluſion the court held Carth 153. 


the commitment to be ill, and diſcharged the defendant ; becauſe 3 


the power given by the ſtatute 1 */ac. 1. cap. 15. is to commit the 
party, until he ſubmit himſelf to the commiſhoners, and ſhall be 
by them examined. And there is no mention made, of being dif- 
charged by due courſe of law. And for this exception Bracy, 
D ; : wat | 
committed for, ſuch account, was diſcharged, Mich. 8 Will. 3. 


1696. Ante, 99. 
Geery ver. Hopkins. 


| HE plaintiff brought an action againſt the defendant for 5. C. Fa. 
money received to his uſe, and upon other promiſes. And 129. 
the queſtion aroſe upon the acceptance of one of Mr. Shepherd the 7, 1 


9 | eus Books of the 
gold{mith's notes, who was become bankrupt, &c. And notice % indie 


for trial being given, Mr. Raymond moved, 1. For a Habeas corpus company pro- 


ad teſtificandum, to bring Shepherd out of the Marſhalſea, where Sed. 


he was in execution, to Guildball; which was granted. 2. To Habeas corpus 
have a rule, that the caſh book of the old Eaſt India company, ad teſftifican- * 


aum. 


Kept by the accountant of the company, ſhould be brought to the 
trial at the plaintiff's expenſe. And it was granted. For per Holt 
chief juſtice, if the Bank deal in transfer of their ſtock, and that 
cannot be done by any other means than by entry made in their 

Es, it is very reaſonable that they ſhould be produced for the 
benefit of the party, as well as corporation books, Sc. 


Bird ver /. Major. | 


PON an iſſue directed in Chancery, to be tried before the Scrivener 
lord chief juſtice Holt for his opinion, the cafe upon the bankrupt. 


| Wal before him at Guildhall the fitting after this term appeared to 
de thus. A ſcrivener, who was not liable to be a bankrupt before 
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the ſtatute of 21 Jac. 1. cap. 19. committed an act, which was 
3 an act of bankruptcy by the ſtatute of 1 Fac. 1 cap. 15, 
8. abſconding, &c. and he had alſo a ſhare in the Stationer; 
ee And the queſtion was, whether he was not a bankrupt 
by that? And Holt chief juſtice held, that ſince the 21 Fac. I. 
cap. 19. had made a ſcrivener liable to be a bankrupt, it had ſub. 
jected him to all the old acts, which by the former ſtatutes made 
a man a I as well as to the acts mentioned in the ſtatute of 
. cap. 19. But as to the ſhare in the Stationers company, 
he "ay to incline, that that would not make him a bankrupt. 


company See for that the 13 & 14 Car. 2. cap. 24. where it enacts, tha: 


the having a ſhare in the Eaſt India company, Sc. will not make 


See the late a man bankrupt. And a judgment given to the contrary in 1653 


ſatute. 


was by the ſaid act declared illegal. But the lord keeper held the 
ſcrivener to be a bankrupt by both the points. Upon the importu- 

nity of the council it was reſerved as a caſe, as to both points, for 
the farther conſideration of the chief juſtice. 


Puered ver. Duncombe. 
args j EBT upon bond of 1400/, The defendant pleaded the ſti. 


mitted, and tute of uſury. And upon the trial of it, iſſue being joined, 


mo I before Trevor chief juſtice of the Common Pleas, the fitting after 
1991 Auced IN 


" Ivideace apon this term at Weſlminſter, the queſtion was, whether the plaintif 


a trial, the 


ſhould be compelled to give in evidence a ſpecification? And thi 


c oor oh point was reſerved for his opinion at his chambers. Where after- 1 
produce = Wards It Was argued by ſerjeant Hooper for the plaintiff, and by I 


tpeciication. Mr. Raymond for the defendant. And he held clearly the negative: 
becauſe the bond was admitted by the plea; and where the party 

is not bound to give the bond in evidence, he is not bound to give 

in evidence the ſpecification, And the poſtea was delivered to the 


plaintiff, 


Faſter 


1 


— 


8. C. 1Salk. 2, 


| > 4 19 
Weſt ver. Sutton. Poſt. 1243. 
| Farr. 61, 53. 
| 105. 


Intr. Hil. 1 Ann. B. R. "LO. 504. | 1 Vent. 210. 


| | Co. Lit 126. 
Dier 121. 


HE plaintiff ſued a ſcire facias upon a judgment in aſſiſe Comb 86, 

| obtained againſt the defendant, for the office of marſhal Sen 1 
1 of the King's Bench. The defendant pleaded in abate- Cro. El. 283, 
1 F ; 5 
i ment, that the plaintiff was an alien enemy, &c. The P. 7 573: pl. 1 
| plaintiff replied, that he was indigena, born at Weſtminſter, ef hoc The Lit. „ — 
puafutus oft verificare, The defendant demurred, and ſhewed for Alien pleaded ä 
cuauſe, that the plaintiff ought to have concluded his replication to in abatement, 8 
l 5 if the plaintiff | #4Y 
the country, And of that opinion was Holt chief juſtice, becauſe reply that he al 
every plea concerning the perſon pleaded in abatement, is triable is . be b 
E where the action is brought; but where ſuch plea 1 18 pleaded i in har 12 c0n- WW 
i clude to the 1 
of the action, the venue ſhall be alleged, and it ſhall conclude with ooontry. N 

an averment; becauſe ſuch plea 15 not to the perſon, but pleaded See 6 Mod. ON a1 

to ow right. But by the whole court the plea is ill, becauſe this % 9“ | i 

Alien nee not 9 

mutter ought to have been pleaded in the original action. For uren i 


. 


| now the plaintiff being admitted to be able to recover judgment, feive Fucias 
be cannot be diſabled from having execution upon it by matter upon 3 jodg- 
ment. | 
precedent to the judgment. And therefore reſpondes cufter was - | 
awarded. Then the defendant pleaded in bar to the ſcire facias, Ke: if 
hat after the judgment obtained by the plaintiff, the defendant 9 5 5 | 
Fo waived the poſſeſſion, and the plaintiff entred, and made a leaſe of | : =_ 
tit i for hive years to the defendant, Sc. The plaintiif replied, pro- __. 
EF Ze/iando that he was never ſeifed of it fince the judgment, for Pick jp 
be aid, that the defendant always continued in poſſcſſion, ab/que ; 
= that he waived it, Sc. The defendant demurred. And ad- 
E judged for the plaintiff; 1. Becauſe a leaſe made by a man before x «fe made 
cutry after recovery is void. 2, This being an office, the demiſe after recovery 


by parol is void. Mr. Mountague for the defendant wok exception _ entry 16 
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854 5 


3 Salk. 320. ment in an aſſiſe, which 1s an original, ought to have been return. 


Scire oor able ubicungue ; whereas this was returnable at a day certain, Rut 
L 
nt r. per Holt chief juſtice, it is good the one way or the other, Judy. 


returnable at ment for the plaintiff, 


Weltminſlr 


at a day cer- 
tain is good. 


Regina ver}. Summers. 


PON a motion to agg gravate the fine after the defendant 
being convict of a riot and treſpaſs, had been before the 
dant has been maſter, and coſts had been taxed, the court ſaid, that this motion 
verorethe ma- as not regular, after the defendant had been before the maſter, 
ſter, and colts 

taxed, the pro- and the profecutor had been conſidered by him in coſts. And 
ſecutor ſhall therefore they faid, that if Mr. Eyre, who moved it, inſiſted to 


: t | | 
eee tte have the fine aggravated, they would ſet aſide the coſts taxed. 


une. 
Adams « terreten ants of Savage. 
Intr. Micb. 13 Will. 3. B. R. Rot. 318, or 168. 
8. C. 1 Salk Scire fecias was ſued by the plaintiff as adminiſtr ator to % n 
2 RY upon adminiſtration granted to him by the archdeacon of 
OI "Jef, upon a judgment recovered by the inteſtate againſt Savage 


6 Nod. 134, in this court. And the iſſue after pleading was, whether Savage 
3 3 was ſeiſed of the lands, Sc. in fee ? Upon which the jury found 
Upon a leaſe gl fpectal verdict, that Savage being ſeiſed in fee, conveyed the 
and tele ca lands by leaſe and releaſe to "Trufives and their heirs to the uſe of 


142 WHO 11 E- 
= a gps in him: elf for nincty- nine years, if he ſhould ſo long live, remainder 


| nant 8 to the truſtces for twenty-five years, remainder to the heirs male 
weary Omen” of. 0th boy, remainder to his own right heirs. And the queſtion 
der to tru tens 


was, if SavV0ge during Nis life, not having heirs male of his- OO 


— —ũ—ñ——̃ — 


1 


of the body of in 5 in pe off! 1 or f no uſe wa reſul it, and then there being 

„ remainder NO Heehold te 5 the contingent remainder to the heirs male 

to his richt of tne body of Savage, the ſaid remainder would be void, and $2- 
„ . | 1 1 | 

baving ite. Doge ſeiſed in fee as 8 And this was argued by Mr. Eyre for 

is ſeited in ice. the plaintiff, and * Mr. 

lary term laſt and this ee And the court held, that no uſe 

could reſult to Savage durin 8 his life, and therefore han remainder 

to the heirs male w * void, and Savage ſeiſed in fee. And their 

reaſons were, bec..uſe the limitations to himſelf for ninety- nine 

years, and to the truſtees or twenty-five years, and the heirs male, 

were new auſes ah new. eft.tes. As if a man by leaſe and releaſe, 

or by Covenant to ſtand ſeiſed, limit the uſe to himſelf for life, or 

in tail, theſe are new eſtates, and not parcel of the old eftate, ac- 


1 cording 


Ws 8 


Rm Darnall for the defendant, Hi- 
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az cording to 7 Co. 13. b. Eagle caſe. And where in ſuch caſe 

2 upon a "conveyance ſuch uſes are limited, as (ſuppoſing the limita- 
tions to be good) would paſs the whole eſtate, there no uſe will Where a uf 
reſult contrary to the expreſs limitations of the party.” But if the Wil rctult. 


EE | nitations are void, the conveyance of neceflity will fail. If ax: Up 42 210 Ghar 


void. Theſe are the reaſons of the chief juſtice Holt. 


5 limitation was upon a covenant to ſtand ſeiſed, and where upon a eus ms; 
| leaſe and releaſe. For where the limitations are to take effect out eee 
ol the eſtate of the covenantor, there if the limitations were ſuch ſtand ſeiſed, 

as could not take effect immediately, or not till after the death of and upon a 
the covenantor, as in the caſe of Pybus v. Midford, 2 Lev. 75 
there the law may mould the eſtate remaining in the covenantor , - 4 -- rf 
into an-eſtate for life: but that cannot be where the limitations are - e. 
to take effect out of the eſtate of the truſtees for want of a limita- 24. /f7 7/50 A. 
tion, much leſs againſt an expreſs limitation. And therefore (by <= 3 1 _— on 
ET him) if there had been an expreſs limitation in the caſe of Pybus OO OOO 


2 been otherwiſe. And for theſe reaſons the whole court ordered he. IT 7 rs 
E laſt Hilary term, that judgment ſhould be entred for the plaintiff, Mor Mane re 
E unleſs cauſe fhoald be ſhewn to the contrary the firſt day of this, Hens r — 
term. And the firſt day of this term Darnall Queen's ſerjeant - A. Ae. , -.. 
ſhewed for cauſe, that the plaintiff could not have judgment, be-47 i > , e, 
acauſe it appeared upon the ſc:re facias that he was not intituled- . 7 5. 1 
do it; becauſe the adminiſtration was granted to him by the arch- Grant of ad. 
. deacon of Dorſet, and therefore the grant of it was void; for the mitration 
judgment of this court, upon which the ſc:re facias is founded, 
B bog notabilia, 2, If it will not make bona notabilia, yet this Dorſit is void 
E grant of adminiſtration will be void quad this judgment, becauſe d ae ladg- 
tt lies out of the limits of the juriſdiction of the archdeacon of King's Bench. 
Z Dor ſet. Againſt which it was urged by Mr. Eyre for the plaintiff, 

that this court cannot take notice of the boundaries of dioceſes; and 

it may be, that this court is within the archdeaconry of Dorſet, 

I for that archdeaconry may be within the dioceſe of London; and 

2 this court will not intend the Deer ſince the contrary does not 


of himſelf for life, remainder to truſtees for their lives, remainder 
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'7 
man ſeiſed in fee conveys his eſtate by leaſe and releaſe to the uſe Li co tr. 


to the heirs of his body; he hath an eſtate tail in him, but ke is 
hut tenant for life in poſſeſſion : otherwiſe, if there had been no 
jutermediate eſtate in the truſtees for their lives. And 1n the for- 
mer caſe, if a man makes a feoffment, it is no diſcontinuance, but 
only diveſts the eſtate. And for the ſame reaſon in this caſe, where 
the firſt limitation 1s only for years, the remainder to the heirs of 
the body of the tenant for years is a contingent remainder, and 


And Powell juſtice ſaid, that there was a liforence where the Difference be. 


COVvenant to 


leaſe and re- 
* leaſe, | 


Fr Hitt "OF Ms , 


1 1 . 
v. Midford, limited to the covenantor, the judgment would have 
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The King's appear to then, But per Holt chicf juſtice, this court will take 


AD. ot notice of the limits of eccleſiaſtical juriſdiction, which is Part of 


eccleſiailical the l ww of the realy n, under which we live; and conſequently | U 


R, 


ake notice, that a judgment of the King's Bench is ng 
Within the jurifdiction of the "archdedcon of Dorſet. And for thi; 
reaſon the whole court held, — udgment dar to be given fq 


2 * — . 595 Þ A * 2 
thnñe Gele NUAMNT. 5 
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Ta aw = 25 UW fendant Watfen was indicted, for that that he Was 
mult repair as On a day poſleſſed of a houſe in Lynn Regis adjoining ty 

to the pub- he co; pride | ſaid 
4 the common bridge; that he ought to repair the ſaid houſe 74. 
 tione tenurac; but that he 5 it to be fo much out of re. 
Har . * 7 . i! h 8 ſuabie CN aſl) 
pair, that it was ready to fall upon the _— ſubjects paſſin 
ver tne faid bridge, Sc. Upon not guilty pleaded, the wn 
found a ipectal veraict ; that Mal ſon was but tenant at wall of thi 

c] 


faid houſe, and con 


-- 


4 


judgment of the court, whether he were obliged ratzone tenura; 
Pet. 1091. to repair the houſe, And after argument by Mr. Mountague fo 
the defendant, and by Mr. Wel for the Queen, it was ad judges, 


that the defendant, as tenant at will only, ought to repair th: 43 


houſe, ſo that the publick be not prejudiced by the want of re 

pairs; but that he is not compellable to repair as to his landtor:, 

And that is ſb ewn well enough in this inditment. on ont 

| objection 1s, that he is not chargeable to repair rationc tonrura:; 

See Mor but though that is improper, yet it ſhall be: intended of i pot 
103, ſeſſion, and not of a ſervice, And Nene was given again 
| tae 1 int. 


Turner ves A | 


> IN #-..v 1 3 pp” 
2143 SELF. A. 12. 


Not. 207. 


= 


43 


8. C. 1 Salk. EBT upon bond, The defendant pleaded the compoſita i 
1% $.# at, And after demurrer joined, exceptions were tak en u 
* and all over-ruled ; upon which judo ment, rift, Ci 


was given for the defendant. Whereupon Mr. Mountague mo 


T 
12 nin 1 144 


ance cenied to have lcave to diſcontinue; and cited for it 1 Saund. 39. 2 Sanni 
0 be granted 3 | 


afierj doment 73: and 1 Saund.23 leave given to diſcontinue after argume pt 0 
"miſt, . the COUDC Ji a. the ba Ar, ys of the judges UPON the bench, Pd. 


[1 Lev, 48, 
2 
: 192 298. 


the motion was denied, abſente Pow oil juſtice. Becauſe after a ui 
for judgment, nyt, &c. and then a e rule for judgme! 


\ 
3 a 


I 


ade with a ſpecial conclufion, praying th: | 


* 


— 
— — 
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(as was in this caſe) Holt chief juſtice ſaid, he never knew leave 
dien to diſcontinue. And the rule in the old books is, that if 
ater the exception ſtirred, the court has pronounced their Opinion, 
4 yet the plaintiff demurs; he does it at his peril: and if the 
exception be ovet ruled, judgment ſhall be given againſt him. 


Morris ver}. Sir Richard Re Roda. 


pot Darnall moved, that an award made by arbitrators 8. C. 1 Salk. 
wy e conſent of the parties at nifi prius at Guildhall, 73 
11100 was made by rule of court there, and after- \vitrators 


ES 


= bn 
Vord«s the üer ru! e made g a rule of the Kine” s Bench, might be ſet ſent, and upon 
2: upon je 1avit of the miſmanage: nent of the arbitrator s, and a ſubmiſſion 
fd 7 © OY by rule of 
ey refuſed to hear what the defendant could ſay, after they 
the plain 


by 
* 


\ 


| : court, ordered 
had heard tiff. Holt chief juſtice oppoſed this fotis viri- to attend, &c. 


. as contrary to all practi ile, that he had known in his expe- 3 Keb. 446. 
frrience; \ vhich was, that in ſuch caſe the integrity of the arbitra- 
PW tors (whom the parties by content have choſen to be their judges) 
ME hill never be arraigned, no more than the integrity of any other 
judge. But Powell, Pays, and Gould, juſtices ſaid, that it was 
Eo abominable, to give any countenance to ſuch proceedings; and 
Gd that therefore they ought to be puniſhed, becauſe they abuſed the 
M8 office of a judge. And a rule was made that they ſhould attend. 
And the cxamination was made in court by afidavit of all their 
2? procee edings. And upon that great miſmanagement appeared to be 
mmong them. | 


* 


— 


Regina ver/. Cave. 


1 qt R. Rroderich moved, that an indictment found against the Indiæment for 


4 at efen dant, for ſpeakin g theſe Or as of th 1© pro ole Ciltor ohn words. 
55 4. 75 18 22 * — 3 * * a H A EA Aa Iv 
_—_ 45 my vs bs 772 aud; tal UG, , Bras HO wn, V7 Ao 2 1 11a. ne lad LAG AI, 


tut upon Priſcilla 47 and had carna ily known her, with- 
the conſent of the ſaid Priſcil [la Tinſdale ; w | 

care money from the ſaid proſecutor ; 1! bald” be quaſned: | 
it was not matter, for which an indictment lies. And | it was 


7 


quaſhed accordingly. 


71. 
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8. C. 1 Salk. N indictment was found againſt the Jeferidant, for not work. 
1 ing in the repair of the highways in London, upon the 22 G 
ndictment for 
not repairing 23 Car. 2. cap. 17. ſect. 6. Upon not guilty pleaded, he was found 
And it was moved in arreſt of judgment, that it was ſaid 
& 44 On. 4; in the indictment only, that fix days were appointed between ſuch 
cap. 17, ſe. and ſuch days for the work, but the particular days were not men- 
8 tioned. And for this reaſon the court held the indictment bad, 
for the appointment ought to be of ſuch days in particular, Dis. 
the twentieth of April, &c. and notice ought to be given accord- 
ingly; otherwiſe the appointment is ill. And though it was ob— 
jected by ferjeant Darnall, that it was aided by the averment in 
the mas nen that the defendant did not come upon any of the 
days; yet it was over-ruled, becauſe if the appointment was ill 
the defendant was not obliged to come at all, And the judgment 


was arreſted. 


ſtreets in Lon- guilty. 
don upon 22 


Regina ver/. ä 


8. C. 3 Salk, Oe orders made by the juſtices of peace in Vilts, againſt 
66. the detendant, for being the putative fatizer of a b. ſteld child, 
Order to ſeiſe were removed into the King's Bench by certiorari, And Mr, 
goods of the 
Cenuted father Broderich moved, to quaſh one of them, which was made by che 
of a baſtard, juſtices, that the church- wardens and overicers: of the poor mo 
oh 8 ſeiſe of the defendant's goods, what they ſhould judge proper, 
Parim Law, ſecure the pariſh from the maintenance of the child ; becauſe by 
cap. 37-1. 29. the 13 C 14 Car. 2. cap. 12. they have only authority to make 
an order, to empower the church-wardens and overſeers, &c, to 
ſeiſe, what the juſtices ſhould judge proper, and not what the 
church-wardens, Ge. ſhould judge proper, Sc. And for this rea- 
ſon it was quaſhed, Then an exception was taken to the origital 
order, becauſe it ordered, that the defendant ſhould give ſecurity 
for payment of the ſum by them impoſed for the maintenance of 
the child; when it did not appear, that the defendant had diſobeyed 
Order cannot the order in point of payment. And by 18 Els. cap. 3. an order 


be made for 
ſecurity aillaf for ſecurity cannot be made till after contempt. And for this 


ter contewpt, reaſon the order was quiſhed as to that part, and was confirmed 


Attachment as to the reſidue, And per curiam, when an order is confirmed 
tor not obey. jn this court, an 1 ent lies för non- performance of it; and 
ing an order 

of the King's therefore this court will not take ſecurity of the party for perfor- 
Bench. mance of it. But if the original order had been at the ſeſſions, 
not removed hither, the court would have taken ſecurity of him, 


to appear there. 
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þ cd 


Jon N Germa un knight and baronet and 
| 8 


= * Tacks "HAT 1 
the ducheſs of Norfolk. 


N ca againſt the defendants, Sir 7obn in the declaration was s. C. 1 Salk, 
1 b - 5 ! - F — | he iet 1 up 
Et ſed only by the title: of baronet. The defendant pleaded in 5%: 3» 47. 


7 | ; Amendment. 
abatement, that he was knight and ba ronet, The plaintiff replied 2 Selk. pay 
that he was baronet bana, and offered iſſue; which was joined. 
und therei 


et + ao Mr. Raymoind moved, to have cave to amend upon 
piyment ot coſts, and to make the declaration [Knight and baronet | 
all being in paper. But it was denied, becauſe there was nothing 
by which th is amendment could be made, the /atitar not being 
ſo. And though all was in paper, yet t the defendant had taken 
advantage of this flip. And therefore the court would not make a 
rule for the amendment. Then Mr. Raymond was informed, that 
the latſtat was knight only; and therefore he prayed leave, to 
| mak e the de claration agreeable to the /atirat; urging that the omiſ- 
fon of baronet in this caſe, being a ſuit by bill,”- was not material 5 N 
ee baronet is not part of the name, as knight is. And ſuits 3 
by bill are not within the ſtatute of additions, And Powell juſtice ; 1 
ſeemed to be of that opinion, ſaying that the books warrant ſuch _ 1 
a difference. And he cited 32 Hen. 6. 30. a. which ſays, that a 

baron has no need to be named but as knight or eſquire in a writ. 

Holt chief juſtice agreed with the {aid caſe, but ſaid that the reaſon Baronet is part | 
of it was, that then barons were ſo by tenure, and were ſum- f the name, 5 
moned to parliament by writ; and were not then created by letters | 1 


5 


0 


ze = 4 oor an, 


— 
wo 


patent, as at this day: but tha u then the law was otherwiſe f SE '1 
tiles of dignity, as of earl, which was part of the name. And — 

now, it is Otherwiſe of barons, when they are created by letters 3 9 
tent; for nov it is a title of d 180 h and parcel of the name. fir 
The lame law of baronet, which is made 2 title of aignity by " 


letters patent, and ther 21578 a bare onet ought to be named to in all 


CI 


5 | | | 
cla proceedings, otherwiſe they wil abate. And it is no ob- 
, that it is a new title; for ſo is viſcount, begun in the | 


time of Honry 0. mar quis in the time of Richard 2. and duke in 56 = 
"ward 3. And though they are- new titles, they ſhall be named | 5 


2 in all rer ceedings againſt them. Then ne moved, that the bill 
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Wight be abated for their own expedition, And it was granted. 
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C. B. Jonhin brought replevin of a braſs pan taken 
fendant in a place called The kitchin apud parochiam 
n Cornwa!, The defendants as bailiffs of William Mebun 
nake conuſance of the taking, &c. for that that they 
ore the time, c. one Hugh Tonkin eſquire was ſeiſed 
Se. whereof the place, Sc. is, and the ſame time 
and that he held the ſaid meſuage, 
t de manerio ſuo de M. by fealty, 

necnom per ſervitium Jaciendi ſectam dd 
hroedieh bis per annum apud manerium illud tenen. 
whereof tne ſaid WMilliam Mobun was ſeiſed, &c. ard 
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find, that within the ſaid manor of M. there is, and for twenty 
cars laſt paſt there hath 8 unus folummodo liber tenens, viz. 
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the ſaid Hugh Tontin ; but that znfrafſcripts DE quo, Or. nec 
½ time whereof Ge. there were and now are ſeveral cuſtomary 
denants, Oc. of the ſaid manor : then they « nn IQ, = for rent and 
Ceviccs in arrear the defendants as bailiffs of the ſaid Hiiliam Mo- 
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| the advice of the court, et %, Sc. And after ſeveral arguments + 
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Ta 4 LI -£ 
the bar in C. B. judgment Was given, for the defendants; upon 


which a writ of error was brought by thc plaintiff, and tne 
errors We Te n. And it was argued a at the bar ſeveral time 

by Darnall King 8 ſerjeant, Mr. Broderick, and Mr. Raymond for 
the plaintiff in error, and by Mr. Cooper King's council, Mr. 
05 -/yre, and Mr. Parker for the defendants in error. And the 
ift objection was, that the tenure found in the verdict varies in 
its nature, from that which the conuſance mentions, and con 

quently that the verdict does not maintain the iſſue ; and there- 
fore the judgment, being given for the defendants, is erroneous, 
and ought to be reveritd, \nd the reaſons upon whic :h the plain- 


tiff s council founded this objection were, becauſe the ſuit to the 


court mentioned in the conuſance muſt intended to be ſuit to 
= _t baron, tenure at common law ; but the ſuit to the court 
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ound * the verdict is cuſtomary tenure, becauſe: it is ſuit to the 


1 court. Curia znanesnti muſt be intended to be a court- 
baron. Hh is tne peculia ir ſtile of the court. 4 Ii. 268. Co. FR 

) 3 3 15 8 8 ED . ; -v + | 
„ 34 hes loript on of a court-baron in the writ framed upon 
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reis.wil not be incident without a cuſtom. And he likened it 

to the caſe of herriots, where = herriot ſervice the 

Giittrain, 8 Hen. 7. 10.  Cro. Car. 200. but for: herriot 

cannot diſtrain; but may ſeiſe the beſt beaſt though out of his fec. 

Gonldsb, 97. And for theſe reaſons they urged, that this court 
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8 in the conuſance muſt be intended a court-baron ; by: 


the court found in the verdict is a cuſtomary court, and may be 
good by preſcription, but is not the court- baron incident to every 


manor of common right, 1. Becauſe it is held before the ſteward, 
whereas the court baron is held before the ſuitors. Co. Lit. 5, 5. 
Cro, Elis. 792. 4 Co. 26. And as to the caſe of T. Jones 22, to 
the contrary, it is an obſcure caſe, and an unneceſſary reſolution 
there. And Cro. Elis. 791. Ney 20. Pill v. Towers. Gro. Jac 


582. Sir William Armyn v. Appletoffe, are expreſs, that the court. 


baron cannot be held before 5 {teward by preſcription. 2. A 
preſcription is found for the court found by the verdict, but a 
man cannot preſcribe for a court-baron. Tt is ill pleading to do it, 
NNoy 20. becauſe it is incident to the manor of common right, 
- A court-baron muſt be held from three weeks to three weeks, 


(9. Lidt. 58. but this in the verdict can be held but twice in the 


year ; therefore this court in the verdict may be good by preſcrip- 
tion; as Co. Eutr. 118. though the court ought to be held from 


three weeks to three weeks; or like that in Leon, 216. Lord Cob- 
hom and Brown's caſe. But it cannot be a court-baron : - and con- 


ſequently the 2 in the verdict differs from that in the conuſance. 
It was argued farther, that if it ſhould be admitted, that it was 


not neceſſary, to make title to the court - the conuſance; yet 


they ſhould have ſhewn ſome characteriſtical di iſtinction, to ſhew 
that they did not mean the court-baron, char; iſe it ſhall be taken 
to be the court-baron at common law, and ten it cannot be 


maintained in evidence by ſhewing a cuſtomary court. For where 


a man intitles himſelf generally by common law, he cannot make 
it good in bis replication or rejoinder by cuſtom. As few, 7b. 


1 charged B. in account generally as ; bailiff; the evidence was, 


that there was a cuſtom to ele one, oe. to Err as bailiff ratione 


Lenni de, who was to collect the rents, Se. upon demurrer to the 
CVIGCNCC it was held, that the evidence did not maintain the decla- 
ration. And ſeveral other caſes were cited, to prove the ſaid rule 


a 
(30. Jace 5 5 Lade, D. Somnell. Co. Li. 304. Dier 291. Gro. 
| THe. 8 | I De £4 25 400 / | 4 2 807 

5 3. 9 192, fl, 227. Moor 271. pl. 42 5. Eber v. 
Ateoick. Mcor 6 79 a" b. Herr: fon. Cro. Elix. 402. Mels 
D. Partridge, 1 Sid. 142. Maud v. Walks. The defendant's coun- 


cil relied fo mech upon the Snag of the verdict, that they did 
not regard this © Objection. 


4% 


chief Juſtice, though he did not give an abſolute opinion, ſaid it 


teemed to him, that the avowry was well enough; becauſe the 
ſuit claimed in the conuſance, being ſuit to the ootrt of the manor 
bis per annum, it thews that the ſuit muſt be intended ſuit to 
ſoms other court of the manor, and not to the court-baron, Which 
ought to be held from three Weeks to three weeks ; and conſe- 

quent!) 


t though the court pronounced their 
jus Joment for another ſr” 28 ſhall be ſaid afterwards, yet Holt 
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quentiy may well be intended, to be ſuit to the court held before 


the ſteward, and found in the verdict. And ſuch courts to be Court held 
held before the ſteward are good by cuſtom. I Leon. 316. [And Wee 4 
0 Pell juſtice ſaid that it was held by all the court of the by wo, 
Comm on Pleas 3 in this caſe.] And ſuch courts are held in ſeveral 
onours and manors at this day, to inquire of the rents and ſer- 


L vices arrcar to the lord; and they are good. And this ſhall be 


++onded to be ſuch a court. And the ſuit to this court muſt be 
intended to be a ſervice created by reſervation upon a gift of the 
and by the lord to the tenant before the ſtatute of Quin embtores 


For Farum, as 12 Hen. 7. 18. Replevin, the defendant avowed or 


ſuit to a court-leet, for that that the plaintiff held twenty acres of 


land, to do ſuit twice a year at the view of trankpledge of the 
REY ben nt; and it was objected, that ſuit to his view of frankpledge 
-encrally ſhould be intended ſuit real (which is due from the re- 


| Kants I» and the plaintiff lived out of the juriſdiction of the 


court, and not fait-ſervice : but the court held, that it ſhould be 
{uit-ſervice ; and that it was reſerved upon the gilt of the land, to 
| * To >nant to attend there, to be ſworn upon inque ſts, to 


4 


preſent common nuſances, Sc. and. the rather, becauſe ſuit real; 


whic! is to be ſworn to the King for his allegiance, ought to be 


done but once in a man's life; and therefore ſuit twice a year can- 


not be intended to be that. And here this avowry 1s advantageous 

to the tenant, becauſe it acquits him. of the ſervice to the count» 

baron to be held from, three weeks to three weeks. He agreed 

the rule, that upon a declaration grounded upon a fact at common Declaration at 


w one cannot maintain it by replication of a cuſtom or ſtatute ; <2=mon law 


cannot be 
as in Covenant upon an indenture of apprenticeſhip, the 113 made good by 
vag fs 


pleads infancy, c. the plaintift cannot maintain his declaration, replication of 


by ſaying, that er is a cuſtom, that infants may bind them- a Cultom, 


22 
eres, Sc. But he ſeemed to deny the caſe in Keiks, 76, wp- 
| ting that it had appeared by the book, that the 8 there 


d exerciſed the office of balliff Sc. and then it would not have A gr a. 
deen material, by what means he had become bailiff, but he might gainſt a bail, 


By 
ve been charged . But the next day, finding that R * 
— there is no 


L not appear by the book that he acted as bak, he declared recd to ſhew 
1! court, that for that reaſon the ſaid caſe was good aw, for how bailiff 


Ack vy 


en they ought to ſhew, by what means the defend: int became 
NE, | | 


2, It was argued by the ne for Eg. laintiff 3 in crror, that 


ance, and rl in kad 3 to be he 1 1e; vet it 5 i 
the verdict, that the manor 1s deſtroyed ; and T7 there is no manor, 


3 wust is no court; if no court, no ſuit can be due to it. And for 
; this they urged, that the manor was deſtroyed, becauſe there was 
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Two ſuitots to But fe Holt chief juſtice there muſt be two ſuitors at leaſt ts 
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but one ſuitor, and the court cannot be held, but before two ſuitot; 
at leaſt. Bro. compriſe 31. Bro. manor 1. 2 Roll, Abr. 122, 124, 
lit. R. pl. 26. Co. it. 58. Telu. 191. And the manor cannot 
ſubſiſt without a court- baron, becauſe if the freeholds eſcheat tg 
the lord all but one, or if he purchaſe all but one, the manor h 
extinct. That ſuit ſervice cannot multiply, 2 Iaſt. 119. and if the | 
lord purchaſe the. intire ſuit of court, it is extinct. 46 Ea. 3. 40. 
2 Juſt. 120. That it is found poſitively, that there has been but 
one free ſuitor for twenty years laſt paſt; that the verdict being 
ſpecial thall not be aided by intendment; and therefore that it ſhall 
not be intended, that any of the other treeholds are only ſuſpended 
and that ſo the tenure remains, and the manor continues. 


continue a continue the manor, for without two no court can be held. But 

manor - in this caſe the jury have expreſsly found, that this was a manor, 
The queſtion then will be, whether it appears to be deſtroyed, 

Two ſaitors, And by him) it does not. For ſuppoſe, that there were two 

ar mates a ſuitors, one of them makes a leaſe for life; the leſſee for life does 

cale for life. Hot hold of the lord, but of the reverſioner, and he holds of the 
lord; and then for that time there is but one free ſuitor. The 
manor ſcems to be ſuſpended. pro tempore, but the ſuit-ſervice r- 
mains notwithſtanding the ſuſpenſion. As where lands held by 
homage are granted to a corporation aggregate, the tenure remains 
though the corporation cannot do homage ; and if the corporation i 
grant it over, the homage will revive. Farther the iſſue is, whe- 
ther Hugh Tonkin held by rent, ſuit of court, &c. which is not 
confined to any time; and the jury have found expreſsly a time, 
when he held ſo, viz. before the twenty years laſt paſt. And 
therefore he ſeemed to be of opinion, that this objection would nt 
avail here. Ns 8 | | 


Bat againſt this it was alſo objected by the defendant's counci, 
that the plaintiff had admitted this to be a manor in his bar tobe 


not 6:d a- CONtrary to what the parties have admitted upon record, 2 Co. y 
eee Goddard caſe, and the book there cited. 2 Leon. 80. 2 Mii 
admits in his 2, 4+ Milecæ's caſe, But to this it was anſwered by the plaintiff 
bar. Council, 1. That the admiſhon was only in the inducement to the 
— traverſe, which is no material part of the plea, and there fore wil 
not .conclude. 2. It is admitted but by an aut de manorio, C. 

which is not a poſitive averment. 3. That the jury are not col 

cluded from finding the truth of the fat, where it is direct 

within their iſſue, and when they cannot find the iſſue withol! 
conſideration of it; but that the other rule is to be underſtood 

where they find matter admitted by the parties upon the "oy 

I | | | WiC 
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which is not within their iſſue, ſuch finding is void, not becauſe it 
'« contrary to what the parties have admitted, but becauſe it is not 


. compriſed in the iſſue. And upon ſearch, the books cited in 


> Ci. 4. will receive this anſwer. But that the jury may find the 
truth in ſuch caſe, though contrary to the admiffion of the parties, 


Mr. Raymond cited 2 Brownl. 149. Higgins v. Biddlecome, 


ſtrong in point; for there the parties admitted that Sir Milliam L. 
was ſeiſed, yet the jury found expreſly contrary, and held good. 
And Holt chief juſtice upon the firſt , argument of | this caſe ſeemed 
to incline to this opinion, but gave no opinion in it, becauſe the 
whole court held, that the jury had found the iſſue for the de- 


his anceſtors were freehold tenants of the faid manor, and held the the ite, all 
ſaid meſſuage, Sc. of the ſaid William Mobun, &c. by fealty and OY 
rent of 4s. Cc. necnon per ſervitium faciendi ſectam ad curian 
manerii praedicti bis per annum apud manerium illud tenendam prout void. 

in advicatione infraſcripta interius mentionatur ; and then what 

was found afterwards was ſurpluſage and idle. And therefore all 

the judges were clear in opinion. that the judgment ought to be 


affirmed. And it was fo, See for this laſt point Cro. Car. 75. 


131, Sc. 


Regina wer, Parry, Snelling & al'. 


A Motion was made, for quaſhing an indictment againſt the de- Indid ment for 
fendants, for having pretended to be officers in the land bank, . 

and for having cheated J. S. of 14/7. and for having pretended to aſ- 

iſt him in procuring an office of meſſenger, whereas there was not 


any ſuch office, Sc. But it was denied, becauſe it is a cheat; and 


the defendant, if he imagines that the law is with him, may demur. 


"wt... : | ”" Le wk. 
Elwes executrix Elwes ver/. Mocata. 5 
| - f Farr. 48. 


E plaintiff brought zndebrtatus afſumpſit for monies received Mod. 


8 Mod. 108. 


after the death of the teſtator by the defendant, to the uſe Vent. 100. 


of the plaintiff as executrix, Sc. Upon non afſumpſit pleaded, the . Sal 27. 


. | : a 6 Mod. 93. 
plaintiff was nonſuit. And now ſhe brought a new action. And Con. 2 5 
the defendant moved to have coſts, before the plaintiff ſhould be winiſtrator on 


permitted to proceed. And 1 Ventr. 109, Cro. Car. 219. Athey * nonſuit. 
v. Heard, were cited; where an adminiſtratrix nonſuit in *rever * 
brought by her upon a converſion in her own time paid coſts. Wil z. C B. 
And here ſhe might have ſued, without naming herſelf executrix, Nicolas v. 


But denied per curiam. For in 7raver the might have ſued, with- 2 
| | Out and Mich 4 


| Ann. B. R. 


The jury fird 


the contrary is 
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out naming herſelf executrix, if the goods were once in her poſſeſ. 
ſion; but otherwiſe in this caſe, for theſe debts are not Gers till 


recovered. as Mr. Raymond cited for the plaintiff Cro Fac. 


I Bull. 170. 
1 Roll. Abr. 
3 (D) pl. 3. 
Noy 126. 

Sie ie. 188. 


fronat! £ 4 74 Fel "of HL 50% 57770 


EE aaa. 
remurentinm ; 


301. Barre - Winchcomb, Yu. 168. 
at v. Bei. i Ventr, 92. 2 Lev. 165. J. Jones 47. Bull 
Palmer. Cro. Car. 29. Beacock's caſe, 3 Lev. 60. Mafen 
v. Jackſon. See Hill. 10 Will, 3. C. B. Nicolas v. Killigrew. 
Ante, 436. But note, that in ts action between theſe parties 
the plaintiff paid colts for not Soing on to trial according to notice. 


Cro. Fac. 229. Hay 


Yorke. 52 Grenaugh. 


Intr. Trim. 1 An. B. R. VO, 27, 


i 3 Eplcvin of a gelding taken by the defendant the firſt of uri, 
R 13 Will. 3. apud parochiam { mt: Jacobi infra hbertatem de 
IWeſtminfter in goed hoſpitio ihidem Kare The maidenhead and 
ca/tle, The defendant avows, for that that the faid inn, Cc. mod) 
eotftit necmam praeditlo tempore, &c, et abinde hucuſque fait Commune 
heſpitium pro hoſputatione quarumennque perſonarum et earum 0quo- 
rum, &c. hoſpitationem pro ſeifp/is, equis, &c. ſuis in Voſpitio ill 
and the defendant further ſaith, that he for one 
car ae Proe dickum Tempus quo, Sc. necnon eodem Zempore 
| ut 
chiam þre node Foam ac de communi Boſpitio Hraedicto in quo, &c. prſſeſ- 
7 us the defendant proprio, and entertained 
there. CO all the did ! ime divers gueſts, Sc. and that he being a 
common inn-keeper 7 3 aefertur, before the ſaid time in which, 


Sc. US, os. twel W th of March 13 Will. z. aforeſaid, qui- 
ö 


5 e FOr 10 22 defen 
defen dant 0 wens ſectii ſpadoneim pracdiftum in hoffutium illud, quem 
7 


quidem fpadenem idem viator pracdictlo the defendant adtunc ct 
1 acliberadit Fer the ſaid defendant in eodem boſpitro fore pobu- 


languin, ac pracdi.'ius the defendant adtunc ct ibidem ad requiiti- 


C21 65 241th viatoris ſpadonem praediffum in the ſaid common 
inn of the defendant 2 qu, &c, ad cuſtodiendum ef cum ncceſſa- 
rUS Prov idendum rec. it; an d the ſaid defendant ſtable, corn, hay, 
Sc. for the ſid gelding juxta requiſitionen pracdiftam from the 
fad twenty-fifth of arch until the time in which, Sc. necnon 


rue viceſmum dem Mali extunc proxime Jequentem, mnvenit i bidin, 


Ec. quodgue 2 J. bs. 8 d. adtunc et ibidem, vis. the twentieth of May, 
was a reaſonable price for the ſtabling, corn, 


gelding aforeſaid, and to the defendant was juſtly due, Sc. and 


that he was not paid, neither by the traveller, nor by the plaintig, 
nor by any other; 


þ 


and therefore he juſtifies the taking and detain- 
ing 


ef adbi ze cxiſtit communts boſpitator, vix. apud pars- 


denti ignotus acceſſit to the ſaid inn of the 


hay, &c. of is, 
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ing, 10, Oe, The plaintiff vleads in bar of this avowry, a: he the 
7 10 firſt of April demanded this gelding of the defendant, and 
gat the defendant adtunc nec ad aligued tempus pojica demanded 
7 the plaintiff any ſum for maintaining this gelding, Sc. Up- 
In which the defendant demurred, and the plaintiff joined in de- An inn. heep- 
arrer. And it was held by all, that the plea in bar was ill ; for me detain 
a horſe for 
ke inn-keeper may detain for the meat, Sc. of the horſe, with- his meat with. 
out making a demand. Beſides, that perhaps the defe endant de- out a demand. 
manded the money due for the meat before the = of April; for 
the plea is, that he did not demand upon the firſt of April; but 
the horſe was there the twenty- fifth of March, and the money 


due for it before the firſt of April, might be demanded be- 


A 


fre the firſt of April, which is a good juſtification of the di- 
eſs, But divers * were taken by Darnall Queen's ſer- 
jeant to the avowry. That ſince the horſe was brought to the 


| 
TE 
4 we 4 * 


inn by a ſtranger, the inn- keeper cannot detain it for its meat 


42810 inſt the right owner. For it may be, that this traveller was a 


wrong doer, or a robber. Sed non allcatur. For per curiam, An inn-keep- 


0 
10 3 
horſe; yet if he comes to an inn, and is a gueſt there, and delivers? eg 

the horſe to the inn-keeper, (who does not know it) the inn- to him by a 
keeper is obliged to accept the horſe; and then it 1s very rea ſon- e e 

able, that he Thall have a remedy for payment, which 18 by re- right owner: 
ainer. And he is not obliged to conſider, who is owner of the 3 Bulſtr. 209, 
'orſe, but whether he who brings him is his gueſt or not. And MT Re 
11 if chief juſtice cited the caſe of the Excter carrier; where A. 449. N 
ſtole goods, and delivered them to the Exeter. carrier, to be carried 


o 3 the right owner finding the goods in poſſeſſion of the 


wrong doer, 


hd 


— 71 
e 


carrier, demanded them of him, upon wh; ich the carrier refuſed to | 
deliver, without being paid for the carriage. The owner brought A carrier may 


[rgoor, and it was held, that he might juſti fy detaining againſt the elan. 


richt owner for the carriage; for when A. brought them to May Ante 752, 
he was obliged to receive 3 and carry them ; and theref 
f 


ws" 
1 


2 


ce the law. compolle ed him to carry them, it will give him! 8 


1 


F 


for the premium due for the carriage. The ſame reaſon holds in 


8 caſe. But Powell juſtice ſaid, that a carrier could not detain 
his carriage; but note the contrary has always been held by 


77 ile & 


; Tu. ief juſtice at Guildhall.) 2. A ſecond exception was, that 


| 2 avowant ought to have Taid, quod tenuit the inn; now he has 
fn 10 that he was poſſeſſed of it, which may be true, and yet per- 
laps he did not keep it. That--it-is neceſſary to ſay, quad tenuit, 
II Hen. 4. 45. Dier 266. Raft. Entr. 404, 5. Cr BF Jg. 
Yd nan allocatur. For it appears ſufficiently, that he Kept it; for 
t is ſaid, ut de bo oſpitio fuo pr opr 10, 3. There is an appearance, ver. 67, 
that the horſe ſtood | at livery ; for it is ſaid, that he was received 

the requeſt of the traveller, which implies a ſpecial contract; 


1 "= | | and 


M to >» 


PPOLINS that this trave ler Was a robber, and had ſtolen this er may detain 


meat, brought 
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An inn keep- inn, he commands ſome ſervant to take his horſe. 


and then the defendant cannot detain. - 


Sed non ates 


— — 


For l 


implies no more than what happens, when any one comes into a0 


er cannot ju- 1 


4 ttify the de- 
taininga horſe 


but hep a ceived him, he cannot retain the horſe for the meat. 
Ciel as ne 1s 


comp? led to 
ane. 


Velv. 67. 


avowry, that this traveller 


4. The fourth 


grand exception was, that it is not ſufficiently ſhewn in the 
was a gueſt. For if he was not ſuc 
for his meat, a gueſt, as the inn-keeper was obliged to receive, though he n. 


N OW the 


word viator does not ſufficiently deſcribe a traveller, but it ough 3 


to be zh:dem tranſiens. For viator imports only a traveller who 


To which Mr. Eyre fo 


has been beyond the ſea, or an apparitor. 
the defendant urged, that it ſignified a traveller. 


urged for the plaintiff, that perhaps this vigtor in paſſing by le 


the horſe, and did not enter into the inn himſelf, and that wil 


not make him a gueſt. But Mr. ſerjeant Darnall e contra aid 


that ſuch a one would be a gueſt ; 
keeper received the horſe, and he is loſt, he will be chargeable 
and he may detain in ſuch caſe for the meat of the horſe. 


for authorities, he relied upon the cafes, Cro. Jac. 188. 


Moor 877 


A gueſt, what? Was ill. 


Latch 126. 


Poph. 178. 


and that if in ſuch caſe the inn. 


Ny 4b, 


But as to this exception 
Holt chief juſtice held it good, and that for this fault the avowr 
For it may be in this caſe, the traveller ſtole the hor: 


and brought him to the inn, and the defendant received him an 


gave him meat, but the traveller never lodged in the inn. Non 
that is rather the buſineſs of a man that keeps livery ſtables than « 


receive ſuch a horſe. 


\ becauſe it was 


an inn-keeper, 
livery man ſhall be anſwerable; 


whereas nothing 


And (by kim) i 


gueſt; 


and nothing of that appears in this avowry, and therefore he held 
But all the other judges contra, that the avowry was good 


III. 


relying upon the caſes of Robinſon v. Waller, 


and Sturt v. Dun- 


gold cited before, which were adjudged upon the matter in law at 
ter ſeveral debates; no notice being taken of the fault in the plz, 


Ul . 


that it amounted to the general iſſue. 
a man ſet his horſe at an inn, 


And (by 


place, that makes him a gueſt, and the inn- keeper is obliged u 
receive him ; for the inn-keeper gains by the horſe, and therefor: 


that makes the owner a gueſt, though he was abſent, 


Contra dt 


goods left there by a man, becauſe the inn-keeper has no advanti 


by 


them. 


And they held, that ſince the matter ſhewn makes 
appear that he was a gueſt ; 


it 1s enough, though it is not expreli 


—averred, that he was a gueſt. But Holt chief juſtice contra, 0 


thi 


It was farthe {= 


And 


And though in ſuch caſe if the horſe be loſt, the if 
yet he cannot retain for the meat, i 
but has a remedy upon the contratt; for he 1s not compellable tz 
And as to the difference taken in the caſe c 
Robinſon v. Waller, and the point reſolved there, he did not regal 
- pleaded ſpecially in rover, 
can be pleaded ſpecially in rover but a releaſe. 
is the lodging of the man at the inn that makes him a 


them) i 
though he lodges in anothe 
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5 


2 


this matter is but evidence of it, that he was a gueſt, and is not 
traverſable; but gueſt or not is the more material part of the avow- 


ry, and traverſable ; and therefore there ought to have been a po- 


ite averment, that he was a gueſt. Powell juſtice ſaid, that Plea amount- 
there was no ſpecial demurrer in the cafe of Rrbinſon v. Waller, ute Sid. 
and therefore no advantage could be taken of it, that the plea ed by à gene- 
amounted to the general iſſue, fince it was but form. But Hult ral demurrer. 
chief juſtice held it to be ill upon a general demurrer, becauſe the 
lea does not anſwer the converſion, which is the point ot the 
action. But judgment was given by Powell and Gould juſtices, 
abſente Powys juſtice (though he was when it was argued be- 
fore of the ſame opinion) for the avowant, d:ſſentiente Holt chief 


Juſtice. 


The next day a motion was made, that no judgment ſhould be Judgment af- 
entred, upon ſuggeſtion that the plaintiff had been dead three terms, ber tbe death 
The court agreed, that they might make ſuch a rule; but becauſe 
the plaintiff had appeared of this term by his attorney, they refuſed 
to make a rule in it, but left the executors to bring error. It 


would have been otherwiſe, if the plaintiff had not appeared by 


his attorney. 
Ogle ver. N orcliffe. 
Intr. Paſch. 1 Ann. B. R. Rot. 3 80. 


AN a8ion upon a bill of exchange. The defendant pleaded in s. C. Far 97. 


abatement, that he was clerk to one of the prothonotaries of Salk. 4. 


of the plaintiff. 


D 5 „ . 
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N 
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the Common Pleas, and ought not to be ſued (except for treafon Fe, 


lege of 


or felony) in any other court than in the Common Pleas (and lays C. 


B. muſt be 


a cuſtom in the negative) without his conſent. The plaintiff re- waived by act 
plies, that the defendant conſented to be ſued in the King's Bench. record. * 
The defendant demurs. And the bill was abated, becauſe the con- 
ſent intended in the plea is a waiver of the privilege by ſome act 

in a court of record. And as to the exception taken, that the cu- 

ſtom was laid in the negative, Holt chief juſtice ſaid, that it was a The King's 
privilege due to the clerks of the Common Pleas of common right, 52% will 
of which the King's Bench will take notice, Otherwiſe perhaps it 3 


It the privilege. 
might be of the clerks of the Exchequer. of the Com- 


mon Pleas. 
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S. . 1 Salk, 
312. 
Capias a gainſt 
two executors, 
One is taken 
and a ci re- 
turned, as to 
the other the 
{heriit returns 
non eft miven- 


uus, judgment 


againſt both. 
FX. 402, 


2 7 C- f 


againſt him that appeared, and if the plaintiff has judgment, 


Eaſter Term 2 Annae regina. 


Rous ver/. Etherington, © =o 
Intr. Hil. 13 Vill. 3. B. R. Rot. 6903. 


N action was brought againſt two defendants as executo:: 
4 and a cabias iſſued againſt both. As to one of them, it wis 
returned non eſt znventus. The other appeared, and judgment was 
given againſt him by il dicit, but it was entred againſt both. E. 
who appeared brought a writ error, and concluded it ad dom 
Hus. Upon which, after ſeveral exceptions had been over-ruled 
as to being errors, Mr. Broderick moved, that the writ of error 
was ill, becauſe both the executors ought to have joined in it 
And per Ilolt chief juſtice, by the ſtatute of ꝙ Edw. 3. cap. 3. if debt 
be ſued againſt ſeveral executors, and one appears, and the oth; 


x; x 2 N : cer 
makes default upon the great diſtreſs, the court may procecd 


| 8 | It” 
ſhall be againſt all the executors for the goods of the teſtator. WE 
And the 25 Edo. 3. cap. 17. which gives a capias in debt, hs Me» / 


in 
been always conſtrued, to be within the equity of the ꝙ Faw, 3. 10 


that if there are ſeveral executors defendants, and a cep7 is recuracd BE 2 


join in error. 


8. C. 3 Salk. 8. 
Dewiſe in e 
jectment after 
the action, 
brought, 


as to one, and un ſunt inventi to the others; the plaintiff may bei 
procced againſt him that appears, and if he recover, he ſhall hae be. 


Doth ought to ſudgment againſt all; for the default upon the capias is the ſame 000 


as upon the great diſtreſs ; ſo judgment being againſt all, all ougbt M 
to join in the writ of error; for the judgment is 44 grade dammn Fa. 
of all; and the coſts, which are adjudged only againſt him thut Icy 
appeared, are but acceſſory to the principal judgment, which WF " 
cannot be reverſed gucad them only, The writ of error was 20 
abated. yo 3 


Rogers ver. Rereſby. 


N. ejectment by original the declaration was general of Michaclnas WE 7 
term; the demiſe was laid to be the twentieth of Ofober, After 


verdict tor the plaintiff, Mr. Southoufe moved in arreſt of judgment, Ca 
that the action was brought before any cauſe of action accrucd, the de 
twentieth of Oclaben being the eſſoin day of the term, and the fit hi 
day of it in law. To which it was anſwered, that the ejectment to 
and the action may be upon the fame day. But yet (per curion) th 
this action being by original, it is very conſiſtent, becauſe the ar 
ejectment was in full term; yet it being a long term, a man may to 
tac an original 2% e in full term, and returnable before the end ac 


of it, Then ſince it is poſſible that it may be well, the court wil 
| intend 


_ 


1 2 — 


nor by the execution. | 226. 
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U 


Wend it after verdict. Farther, if it be a ſlip, advantage ſhould | 
have been taken of it upon oyer of the original. And judgment was 
ziven for the plaintiff. 8 8 


Tacky der/. Butler. 


WO joint partners are in trade. Judgment was entred againſt judgment 
one of them. And upon a feri facias all the goods, being gainit one 
"TIE F - . | | re” OINt part 
undivided, were ſeiſed in execution. And upon application to the 4g. ft fed 
King's Bench by him againſt whom the judgment was not, the court the other 
held, that the ſheriff could not fell more than a moiety, for the Sbow. 173. 


| : a 1 Salk. 302. 
property of the other moiety was not affected by the judgment, , Chis. Bey. 


Cumb. 217. 
12 Mod. 446. 


Regina ve /. Savill. 


N order made at the general quarter- ſeſſions at Hertford, that s. C. 2 Salk. 
the defendant ſhould be proſecuted as a common barretor, 5. 


and that the proſecution ſhould be at the charge of the county, Tbe Jzfices 


8 8 0 f at the quarter- 
being removed into the King's Bench by certiorari, was quaſhed, ſeſons cannot 


becauſe the juſtices have not power to charge the county with the order a profe- 
coſts of ſuch a proſecution. And as to the objection made by charge of the 
Mr. Comyns in maintenance of the order, that by 43 Els. cap. 2. county. 
par. 15. the juſtices may diſpoſe of the ſurpluſage of the money 

levied for the poor for charitable purpoſes, and that this was ſuch; 

it was anſwered, that this was an original order to charge the 

county, and not an order of payment out of the furpluſage of 

ſtock raiſed. AD 


Lese ver. Haynes. 


Rover for a bill of exchange. Upon not guilty pleaded, at the 8. c. 1 Selk. 


trial at Cuildball before Holt chief juſtice, upon evidence the 126, 128, 130. 


caſe appeared to be thus. J. S. drew a bill of exchange upon the Witneſs. 


defendant, payable to the plaintiff or order. The plaintiff indorſed '* e195: 


his name upon it, and delivered it to J. N. who carried the bill 
to the defendant, and left it with him for acceptance. Aſterwards 
the bill of exchange being loſt, the plaintiff brought 7rcver for it, 
and produced J. N. as a witneſs, to prove the delivery of the bill 
to the defendant. And it was objected, that he ought not to be 
admitted as a witneſs, becauſe by the indorſement the property of 
the bill was veſted in him. But it was held by the King's Bench, 
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Faſter Term 2 Annae reginae. 
bars indorſe- jt being moved Were that the bare indorſement of a man's name 
mom of 2.9 upon a bill of exchange, without writing ſome words Purporting 


of exchange 
tor 1t may 


872 


with the name an aſſignment, does not alter the property of the bill; 

does not aker pe filled up with a receipt of the money, or an alignment, at the 
_— has the bill; and conſe 

election of the party that has the bill; and conſequently that J. N. 

Was a * witneſs, Note, that the plaintiff had paid the money 


to J. N. 


Clements ver/. Langharne. 


Intr. Mich. 10 Will. 3. B. R. Rot. 414. 
J Gs z Salk. 
168. 

Death before 


the return of 
the writ of 


HE plaintiff brought a writ of error, to reverſe a fine levied 

in the grand ſeſſions in Wales in the county of Pembroke, as 

heir to the wife of the conuſor, the land being the land of the wike 
And the error aſſigned was, that ſhe died before the return of the 


covenant. writ of covenant, Upon a ſcire facias againſt the terretenants, Es. 
See 1 Barnes the defendant was returned terretenant (who was alſo conuſec) and 

4 
at Sapp warned, And upon mentioning the error by Mr, Raymond to the 
mentto Barnes Court, the fine was reverſed without difficulty. 
fol. 32. 

Curlewis ver/. Dudley, 

5. C. 1 Salk. FN debt upon 5 El. cap. 4. for exerciſing a trade, without 
179: 


having ſerved five years as apprentice, upon demurrer to the 
_ — declaration Mr. Broderick for the defendant took exception, I. That 
lies in B. R. the action was diſcontinued, becauſe the declaration was of Mi 


| chaelmas term, and the plea roll of Eater term, and there is no 


continuance from Michaclmas term to Hilary term, and from 
thence to Eafter term. Sed nom allocatur : Becauſe by the courſe 
Continuances Of the King's Bench they never enter continuances until the plea 
are not entred COMES in, though the declaration was delivered four terms before. 
in B. R. until 2. A ſecond exception was, that debt does not lie in ſuch cafe in 
the plea comes | 3 TO 
us the King's Bench by 21 Tac. 1. cap. 4. Sed non allocatur. For 
the difference is, where the action is brought in Middleſex, and 
Where in a foreign county. In the latter cals debt does not lic in 
the King's Bench, but 52 remedy is before the juſtices of oyer and 
terminer by 21 Sac, cab. 4. But otherwiſe it is, where the 
action is brought j in 8 county where the King's nn is; becauſe 
the King's Bench is a court of oyer and 8 And the reſolu- 


tion in 277 calc of the King v. Gall was cited, which ſee before, 370. 
Hil. 10 Will. 3. B. R. Judg oment was given in this caſe for the 


plaintitf. 
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b Price ver/. comitem Torrington. 


EZ TN indebitatus afſumpſit for beer ſold and delivered to the defen- s. C. 1 Sal. 
+] ] dant, upon on afſumpit pleaded, at the trial at Guildball before 283, 285. 
Zhlt chief juſtice, the evidence againſt the defendant was, that the Evidence. 
uſual way of the plaintiff's trading was, that the drayman came LS _ 
every night to the plaintiff's clerk, and gave account to him of a 
all the beer that he had delivered that day; and an entry was made 

of it in a book, which the drayman and clerk ſubſcribed ; and that 

there was ſuch an entry of barrels of beer delivered to the 
defendant, Sc. and that the drayman was dead, and the ſubſcrip- © 

tion was proved to be of his writing. And Holt chief juſtice held 

this good evidence to charge the defendant. And a verdict was 


given againſt him, &c. 


Broughton ve, Langley. 
Intr. Tin. 12 Will. 1. B. N. Net. 414; 


5 


| EE plaintiff Humphry Broughton brough tan ejectmeat againſt 8. C. Latw. 
| the defendant Abraham Langley upon a demiſe of three me- 814. to 825. 
ſuages, twenty acres of land, Sc. lying at Hipperholme cum Brigg- a5 . . 
bouſe in the pariſh of Halifax in the county of York, made to the 383. p. 3. 220. 
plaintiff for five years, to be computed from the firſt of March . 4. 
12 Will. 3. &c. by John Ramſden junior. Upon not guilty pleaded, e 


; a” 2 their heirs, to 
and a trial had before Turton juſtice, at the Summer afſiſes held at the intent they 


Iork 12 Will. 3. a ſpecial verdict was found, vis. that before the rr 
time of the treſpaſs and ejectment Robert Ramſden grandfather of 99 


to receive the 

the ſaid John Ramſden leflor of the plaintiff was ſeiſed of the, c. profits, this is 

in fee; and being ſo ſeiſed, the ſixth of April 1689 he made his ** 7.8. 

„ WE tcltament, and thereby deviſed the meſ ages, Cc. in queſtion with Gibb. 10. 
weir appurtenances, 72 bis verbis, vis, I do hereby give, deviſe Allen 15. 

and bequcath unto 7% Stanclhiffe, and Robert Ramſaln my ſecond 3 
lon, and their heirs and affigns, all thoſe my meſuages or tenements Le. 254. 

with the appurtenances at Norwood green, and all the houſes, build- 1.6 3% TY 

ings, Cloſes, lands and grounds to the ſame belonging, now in the 7 l a 

E ure of Zeremy Robinſon and Robert Milſon, or their aſſigns; and z Vent. 312. 

Ido hereby expreſs, publiſh and declare, that the ſaid John Stan- 

fe and Robert Ramſden my ſon and their heirs ſhall by force of 

dis my laſt will and teſtament ſtand and be ſeiſed of the ſaid me- 

lueges, Ec. to all the uſes, intents and purpoſes herein after men- 

ncd;-that-is to ſay, Firſt of intent and purpoſe, that they ſhall 

permit and ſuffer George Ramſden my ſon to have, receive and take 


the 
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the rents, iſſues and profits of the aid meſuages, Ge. for and du- : 
ring the term of his natural life, and after his deccaſe ſhall ſtand 5 
ſeiled thereof to the uſe of the heirs of the body of the ſaid George q 
my fon lawfully begotten and to be begotten, and for default of Po 
ſuch iſſue to the uſe of the ſaid Jobn Ramſden and Robert Ramſden it 
my ſons, and of their heirs and aſſigns for ever, equally to be di 8 
vided amongſt them; Provided always and upon condition that if 0 
it ſhall fortune the ſaid George my ſon to marry a woman that tl 
ſhall have Jona fide one or more hundred pounds, that then the 95 
ſaid /m Stancliſte and Robert Ramſden my ſon and the faid u. 
George ſhall have power by virtue of this my will to make a join- v 
ture to and for ſuch wife of 101. per annum out of the ſame lands, 1 
&c. for every hundred pounds ſuch wife ſhall have for her portion b 
for the life of ſuch wife, and after to the heirs of the body of the N 
ſaid George upon ſuch wife, &c. then the jury find farther that ar 
the ſaid Robert Ramſden the grandfather by his faid teſtament de- th 
viſed other tenements at. Norwood green in Hipperbolme aforeſaid to F. 
his ſaid ſon Robert Ramſden. in fee, in the occupation of Richard ul 
Riddleſion, upon condition that the ſaid Robert Ram ſden ſhould nc 
permit and ſuffer George Ramſden and his heirs peaceably to enjoy in 
and occupy a cloſe of land called Paradiſe, and to take the rents T 
iſſues and profits thereof to his own uſe; and in default thereof 7 
that the ſaid George and his heirs after any diſturbance made by the uſ 
ſaid Rovert Ramſden or his heirs in the enjoyment thereof ſhould pr 
enter into one meſuage, &c. part of the tenements lately mentioned th 
and take the rents, Sc. thereof until the ſaid Robert Ramſden ſhould Fe 
deſiſt from ſuch moleſtation, and give ſecurity not to diſturb fo ſei 
the time to come: then the jury find, that the deviſor had iſſue to 
three ſons, John, Robert, and George; that the deviſor died in 1689. pa 
that George upon the death of his father entered into the tenements of 
in queſtion aforeſaid, and took the rents and profits to his own uk bu 
during his life ; that George in 1690 ſuffered a common recovery of 
to the uſe of himſelf and his heirs; that by indentures of leaſe and the 
releaſe dated the firſt and ſecond of November 9 Will. 3. Geargi pet 
conveyed the premiſſes, in conſideration of 150 J. paid by the by he 
fendant, to the defendant in fee; that he entred, Sc. and ws pla 
ſeiſed prout lex poſtulat; that George Ramſden died the firſt of D. the 
comber 1697. then they find John Ramſaen junior the leſſor of the Wo 
plaintiff heir of the body of the ſaid George Rani oſden ; and the) {ed 
find leaſe, entry and outer, and make the common conclavion, off the 
The general queſtion made upon this ſpecial verdict was, wheth« WF p01 
George Ramſden took an eſtate executed for his life by this will, c if! 
whether the eſtate remained in the truſtees for his life, and he had onl wo 

a truſt not executed by the ſtatute 27 Hen. 8. cap. 10. of uſes. Fo vey 

it was admitted, that if George Ramſden took an eſtate for his li ſe 


executed, he would by virtue of the ſubſequent clauſe (which! | 
2 | mis 
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mits the uſe to the heirs of his body) be tenant in tail executed; Co Li. 22. b. 
and then the common recovery ſuffered by him would bar the in- * 
tail; and conſequently the plaintiff would have no title, and the 
defendant's title would be good. But if he was but cefluy que truſt 

for his life, and the eſtate remained in the truſtees for the ſaid time, 

it would be otherwiſe. It was alſo admitted by the plaintiff's 

council, that a deviſe of lands may be by expreſs words to the. uſe An uſe will be 
of another than the deviſee, and that ſuch uſe will be executed by <xecuted upon 
the ſtatute of 27 Hen. 8. [For that ſee 30 Hen. 6. Fitzh. > dnt 
viſe 22, that a deviſe. by cuſtom may be to a uſe, and then ſuch 

uſe will be afterwards executed by the ſaid ſtatute, See alſo the 

words of 27 Hen. 8. cap. 10. Moor 107. 1 Sid. 26. and 2 Ventr. 

312. Burchett v. Durdant.] And this caſe was argued at the bar 1 Leon. 53. 
dy Mr. Cheatham and Mr. Broderick for the plaintiff and by 
Mir. Raymond and Mr. Cheſbyre for the defendant. And the council 

1 argued for the plaintiff, that George Ramſden had but a truſt in 

EZ theſe lands, and that the eſtate in law remained in the truſtees. 

For they ſaid, that though a deviſe may be by expreſs words to the 

uſe of another than the deviſee, yet without expreſs words it can- 

not be averred to the uſe of another than the deviſee, becauſe it 
implies conſideration in it ſelf. 4 Co. 4. Leake and Randal's caſe. 

Then here by the firſt clauſe of the will, I give and bequeath to 

John Stancliffe and Robert Ramſden and their heirs, the eſtate and 

uſe paſſed to them in fee, if there are not ſubſequent words ex- 
preſſed, to convey the uſe to George Ramſden. And (by them) 

the ſubſequent words will not carry the uſe to George Ramſden. 

For they are, that John Stanchffe and Robert Ramſden ſhall ſtand 

ſeiſed, to the intent that they ſhall permit and ſuffer George Ramſden . 

to receive the rents, iſſues and profits for his life; which words 

paſs no eſtate to George Ramſden, but apparently ſhew the intent 

of the deviſor to be, that the truſtees ſhall have the eſtate in law, 

but that George Ramſden by their permiſſion ſhall receive the benefit 

of it, For if he had intended, that George Ramſden ſhould have 

the eſtate in law, he would not have ſaid, that the truſtees ſhould 

| permit and ſuffer George Ramſden to take the profits, &c. which 

be might do in ſpight of them. Beſides, his intent appears more 
plainly by the ſubſequent clauſe, for when he deviſes the eſtate to 

the heirs of the body, he varies the phraſe, and leaves out the _ 
words permit and ſuffer, but ſays, that the truſtees ſhall ſtand ſei- 

{cd to the uſe, &c. ſo that there he deviſes the very eſtate. Far- 

ther his intent appears more plainly, by the clauſe which gives 
power to George Ramſden and the truſtees, to make a jointure ; for 

t be did not intend, that the truſtees ſhouid have the eſtate, it 
would be vain and ridiculous, to appoint them to join in the con- 

| Vcyance, Then ſeveral caſes were cited, that the words permit 

I and ſuffer would not paſs an intereſt in the land, but ſounded only 

| A L 1 " 
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in covenant. 1 Roll. Abr. 848. lit. X. pl. 2. Keiko. 41. 3 Bull 
2 52. i. Jac, 12, 2 Mod, 61. Gro. En. 225; 0 Yar, 
598, But for authority in point they relied upon the cafe gf 


Burchett and Durdant, 2 Ventr. 311. where H. Wicks deviſed 
lands to n Higden ad his heirs, upon truſt that he ſhould per. 
mit and ſuffer kobert Durdant during his life to take the rents, i. 
ſues and profits, Robert committing no waſte, and after his death 
to the heirs of the body of Robert Durdant then living. And it 
wos there held in the Exchequer chamber, that the eſtate in lay 
remained in Higden, and that Robert Dur dant had but a truſt; 
which is the ſame with the principal cale. And therefore for the 
reafons they prayed judgment for the Plaintiff. 


E contra it was argued for the defendant, that this was an ll 

ecuted in George Ramilen by the Ratute of the 27 Hen. 8, Ty 

pr ove which they ſaid, that before the ſtatute of 27 Hen. 8. an 

uſe, confidence or truſt, were the ſame; but now ſince the ſtatute 

common parlance has made a diſtinction between a uſe, and a truf}, 

as if the firſt ſhould be executed in poſſeſſion by the ſaid ſtatute 

the other not ; 

an uſe, As if A. makes a feoffment to B. in truſt for C. this ſhall 

be executed by the ſtatute. But they urged, that before the ſtatute 

ſuch a limitation as that would have been an uſe; and therefor 

conſequently being the firſt uſe, it ſhall now be executed by the 

Dock. & Stud. ſtatute. An uſe in 1 Co. 121. . Co. Lit. 272. is defined to be a 

14 How's _ truſt or confidence, which doth not iflue out of the land, but i 

14H. 4. —k . quaſi a thing collateral, annexed in privity to the eſtate and to the 

Dier 9s perſon, touching the land, vis. that cœ¹M que uſe ſhall take the 
54 mY 0 profits, and that the terretenant ſhall convey eſtates according to 

Plowd 352. the direction of c Nai que uſe: ſo that ceſtuy que uſe had neither ju 

83 in re nor ad rem; but in equity he had both, where his remedy 

127. was by ſub »poena.  Ceftuy que uſes may be ſworn upon an inqueſt. 

8 Litt. ſecl, 404. There may be 5%. 72 fratris of an uſe, ; Edw. 3. 

notice of «/luy 27, But ceftuy gue fe could not diftrain cattle damage feaſant upon 

Is the land. Dier 9. J cao. 352, 349. Keilw. 41, 46. He could 

not releaſe the rent to the tenant of the land, nor give licence to 

enter upon the land, 9 Hen. 7. 26. He could not take the trees, 

15 Hen. 7. 13. And all actions ought to be brought in the name 

of the feoffees, 7 Edw. 4. 29. 6. Now this definition of an uſe 

agrees with this deviſe to George Ramiden, conſidering it as before 


the 27 Hen. 8. cap. 10. For here there is a confidence repoſed in 
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the perſons of J Stancliffe and Robert Ramſden, and their heits; 
it is annexed in privity to their eſtate, but collateral to the land; 
it is, that George Rampden ſhall take the profits, and of conſequence 
that they ſhall convey- eſtates according to his direction, and accord- 
ing to the intereſt that he had in the uſe. 


though in truth a truſt ſhall be executed, as well 23 


It is the ſame thing : 
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I if f the deviſor had ſaid, I deviſe the land to 5 trafizes to the uſe T 
Ceorge Ramſden, or to the intent that George Ramſden ſhould take 
all the land to his uſe; for a grant of the rents, iſſues and profits, 
is a grant of the land ſelf. Co. Lite .. Hen. 8.0. I be 
ſo in a grant, much more ſhall it be ſo in a deviſe. Mor 753. 
Griffith v. Smith. 3 Leon. 78. pl. 118. 2 Leon, 221, Hob. 285. 
Balder v. Blackburne. Hutt. 46. Moor 774. Yetvert. 73. Carpenter 
b. Collins. So Paſch. 8 Will. 3. B. R. between South and Allen in South Allen, 
ceiectment, upon a ſpecial verdict the caſe was, that J. S. ſeiſed of 1 
BW the lands in queſtion in fee 29 Car. 2. deviſed all the rents, iſſues the rents, if- 
and profits of them to Sarah Burges wife of John Burgos for life, fues and pro 
to be paid by his executors, ſo as the husband of Sarah Burges coveite, ſo 
W M:d not intermeddle with them; the queſtion was, whether that ber huſ- | . 
Sarab Burges by this deviſe had the lands themſelves, or whether © 1 
the executors were truſtees for her ? Rokeby and Samuel Eyre ju- mcddle. 
ſtices held, that the executors were truſtees ; but Holt chief juſtice 
W held, that this was an expreſs deviſe to the wife herſelf, and that the 
W ſubſequent words could not reſtrain it. Wherefore the council for 
the defendant concluded, that a deviſe of the profits is the ſame as 
a deviſe of the land; but that a deviſe of the land to truſtees, to 
the intent that George Ramſden ſhould have and take the land, would 
have been an uſe executed in George Ramſden ; and therefore that 
this deviſe to the truſtees, to the intent that George Ramſaen ſhould 
take the profits, will be an uſe executed in George Ramfden. They 
compared this cafe to the caſe Paſch. 27 Hen. 8. 6. pl. 15, where 
in a deed the covenantor declared, that his recoverees (having ſuf— 
tered a common recovery before) ſhould ſuffer Giles to take the 
profits of the lands, it was held an uſe in Giles. So 30 Hen. 6. 
Fitzh, deviſe 22, a deviſe that one of the three feoffees ſhould re- 


ceive the profits, held a confidence, which is the ſame with an uſe. 


dy So in this caſe, before the ſtatute of 27 Hen. 8. this would have = 
ſt, been an uſe in George Ramſiten, and John Stancliſfe and Robert Wo 


Ramſden would have Feen ſciſed of theſe lands to the uſe or in truſt 
for George Ramſden ; and then it would be executed in poſſeſſion, 
v the expres words of the 27 Hen. 8. cap. 10. which are, that 
w 3 any perſon ſhall be ſeiſed of any manors, lands, Oc. to the 
uſe, confidence, or truſt, of another in fee rail. or for life, ſuch 
W ui ſhall be executed | in poſſeſſion. Then they gave anſwers to the 
obiections made of the other fide. 1. And firſt & to the intent of the 
3 deviſor, becauſe he intended, that this ſhould be only a truſt ;. they 

i anſivered, that it is true, that it is ſaid in ſeveral books, that the 
3 intent nl govern the raiſing of uſes. Pert. 102. fect. 530, &c 
bat that which is intended by the ſaid books is, that the judges will 
ot adjudge an uſe or intereſt to paſs, contrary to the intent of the 
[| party, But there is no authority in any book, that the intent of 
dhe party can hinder the operation of the law. And in this caſe of 

4 the 


eg 
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the ſtatute in the execution of the uſe that is raiſed, if a man cove. 
nants to ſtand ſeiſed, to the uſe of himſelf for life without impeach. 
ment of waſte, and after his deceaſe to the uſe of the heirs male 9 
his body; the man's intent is plain, to have but an eſtate for his 
life, yet the law ſupervenes his intention, and makes him tenant in 
tail. 1 Vent. 379. Pybus v. Mytford; where Hale chief juſtice 
lays expreſly, that the intent of the party cannot control the ope. 
ration of the law. 2. As to the objection made from the power, 
they ſaid that it would not be void; but that it was a prudent cay. 
tion made by the deviſor, that the ſon ſhould not marry without the 
conſent of friends. For there the truſtees, though the eſtate wa 
executed in George Ramſden, may execute the power, and join in 
making of the jointure; and when it ſhall be made, the jointurek 
will be in by the will, As to the caſe of Burcbett v. Durdan, 
cited on the other ſide out of 2 Vent. 311. they ſaid, that the prin- 
cipal point in the ſaid caſe was, whether the remainder, limited v 
the heirs of Robert Durdant now living, veſted in George Durdant, 
or was contingent, vg. whether that was a deſcription of the perſon? 
and it was held, that it was, and that the remainder veſted in George 
Durdant: and therefore the other queſtion, whether the eſtate for 
life was executed in Robert Durdant or not, was intirely unmate- 
rial; for be it ſo or not, Robert Durdant was but tenant for life 
and therefore his recovery would not bar George Durdant nor his 
heirs, Sc. | See the ſaid caſe, Sir T. / ones 99. 1 Ventr. 334. 3 Ke. 
832. Raym. 333.] And for theſe reaſons the council for the de- 
fendant concluded, that this was an uſe executed in George Ranj- 
den, Gc. and therefore that judgment ought to be given for the 
defendant. And of that opinion was the whole court. And they 
agreed in omnibus with the defendant's council, and their anſwers 
to the objections made by the plaintiff's council. They ſaid, that 

85 a uſe and truſt (as to the words themſelves) were of the ſame pur- | 
Feofment to Port as to the execution by the ſaid ſtatute, For if a man make 
4. in truſt o 4 feoffment in fee to A. in truſt to permit B. to take the rents, i- 
8 AY 5 ſues and profits; this will be an uſe executed as well as if A. had 
ines and pro- Made uſe of the word uſe. They approved alſo of the anſwer given 
hrs, bi will to the objection, that the intent appeared by the power; and faid, 


be an uſe exe I | : i a 
culed. that this was a good precedent, to keep children dutiful to ther 


relations, when they cannot ſettle jointures upon their marriage as / 
without their concurrence. And they faid, that if they conſtrued dem 
this limitation only a truſt, there will be ſtrange debates. For it to h 
George ſhall have children, then the truſtees will be ſeiſed in fee my 
in truſt for Geerge for life, and the iſſues will be tenants in tall; tent, 
which will be ſtrange. Therefore it will be better to conſtrue 1 tne" 


one intire uſe executed by the ſtatute, And judgment was given 
for the defendant. | 
2 


5 Regin 
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N information was exhibited againſt the defendant by the at- $cang:tous 
Z torney general, for that that he ſuch a year and place pro- e amy 
rie ſpoke theſe words upon the thirtieth day of January; King“ ed tb?! 
ars the Firſt was rightly ſerved in having his head cut off, and 

t vas pity his two ſons Charles and James were not ſerved fo too 

at the ſame time. And the ſpeaking of theſe words was laid to 

W ive been in contempt of the deceaſed King Milliam the Third and 

bis laws, ef ad malum exemplum omnium aliorum in hujuſinodi caſir 
alinquentium et contra pacem dicti nuper regis. Upon not guilty 
pleaded, the defendant was found guilty. before the chief baron at 

me aſſiſes at King flon in Surry, And now Mr. Weld and Mr. 

WW /1:iague moved in arreſt of judgment. 1. That the words, be- 

ing ſpoken of dead perſons, were not puniſhable, unleſs they had 

W {ome influence upon the living; and therefore it ought to have 

been averred, that they were ſpoken ea intentione to alienate the 
affections of the people from the preſent government. Sed non gl. 

lacatur. For per curiam, it the words advance pernicious dectrine, 


and evil tenets, they have an influence upon the preſent govern- 

s ment. Now theſe words juſtify regicides, and the murder of 
King Charles I. which is declared to be murder by act of parlia- ,, Car 2. 
2 ment; and the regicides are attainted; and a faſt day is appointed cap. zo. 


to be obſerved, to pray God to avert. his judgments, &c. And 


0 it ſuch doctrine be countenanced, it will endanger the Queen's | 
y perſon, 2. A fecond exception was, that the word prod?torie is Proditerie, 


uſed in all charges of treaſon, and therefore the inſerting of it 


at makes the fact here charged treaſon, whereas the bare ſpeaking of 
i- WE words cannot be treaſon ; and therefore the information was ill. 
5 And Mr. Montague ſaid farther, that for this reaſon no informa- 


non would lie at all, but the defendant ought to have been in- 
dicted for treaſon. Sed non allicatur. For per curiam, the word 
brodiforie will not render the information worſe. If it appear upon 
an indictment, that the fact charged is high treaſon, there is a 
cceſſity of having the word proditcrie in the indictment, as well 
W 5 /c/pnzce in caſe of felony. But if the indictment be for a miſ- 3 & 4 Will 
W ccmcnour that hath a tendency to high treaſon, it is not neceſſary, & Mar. cap. 
have the word proditorie in it; but the inſerting of it is not , b 
| | in the pre 
proper, becauſe it ſhews that the defendant had a treaſonable in- amble, to pre- 
ant, though he was afraid to put it in execution. But farther if vent all ei- 
; te word proditorie was inſenſible here, it would not vitiate, but 8 
aud be rejected as ſurpluſage. 3. A third exception was, that commerce 
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Whether ſu— 


ing a clauſum 


Fregit in the 
Common 


the ſtatute of 


Pleas will ſave Fra ſex” annos. The plaintiff replied, and ſhewed a 9 fre: 


limitations. 


Anse 38 3, 3, intent to arreſt the defendant, and when he was brought in, t 


& 330 


Late. 250, 


within ſix years before the iſſuing of the clauſum fregit. And 
upon iſſue thereupon a verdict was given for the plaintiff, And 
judgment accordingly z7 C. B. And now upon the general error 


ſued will avoid the operation of the ſtatute of limitations; becaut: 


_ Laiter Term 2 Annae reginae. 
mentioned before, was uncertain to which of them it referred, ani 
therefore it was ill. Sed non allccatur, For per curiam, the 
contra pacem, &c. are words of reference, and cannot relate hy 
to King William, who was named in the ſame ſentence a litt 
before. And judgment was given for the Queen, that the de enden 
ſhould ſtand twice in the pillory, and he was fined forty mark; 


Note, that the defendant was a tanner, and appeared to be in in. 
different circumſtances. 


Brown ver/. Babbington. 
Intr. Mich. 12 or 13 Will. 3. B. R. Rot. 132. 


RR OR upon a judgment of the Common Pleas in 7ndebite. 

„ tus aſſumpſit tor 141. brought by an executor, and the action 
was laid in Leiceſterſbire. The defendant pleaded 7677 aſſumpſit ir. 
git in Derbyſhire ſued within the fix years; and that it was with 
declare againſt him in affumpjit, according to the courſe of the 
Common Pleas. The de endant rejoined, that he did not affume 


aſſigned Mr. Parker for the defendant in error argued, that fup- 
poling that the clauſum fregit was ſued with intent to declare in 
another action, and was well continued until the time of the d:- 
claration in the ſaid action; that will be a ſufficient proſecution 
within the ſtatute of 21 Tac. 1. cap. 16. And that though in 
this caſe the clauſum fregit was not continued, yet that will be 
aided by the verdict ; which will diſtinguiſh this caſe from that i 
Mois v. Brereton, and of Kenſey v. Hayward, which caſes wer: 
adjudged upon the point of the diſcontinuance. That ſuch a wr! 


the words of the ſtatute are general, ſhall be commenced an: 
ſued. It it had faid, that an original ſhall be ſued, the objectice 
here would have been ſtreng; but now the ſole queſtion is, wh: 
ſhall be ſaid the commencement and ſuit of an action. Whatl 
ever is a proper method to bring the defendant into court to at 
ſwer, will be the commencement and ſuit of an action; becaul: 
an action in Cs. Lit. 155. is defined to be nothing but jus pro. 
quent in jurors guod fo1 debetur. That a clauſum fregit is prop 
tor that purpoie, appears, 1, Becauſe if a man lives in one count 

EG | and 
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and commits a treſpaſs in another ; if he be ſued by original in 
treſpaſs, there ought to be an original, and a capias upon it, in 
the proper county, and then a teſtatum capias in the county where 
be lives; all which dilatory proceeding is ſaved by the ſuing of a 
bLlauſam fregit at once, and by declaring againſt him in the proper 
county when he comes in. 2. If a man make a contract in the 
vacation, intending to run away immediately ; if he be ſued by 
original, he muſt be let go at Jarge, becauſe one cannot have an 


Pr 4 99 Cs. od 


original but of the preceedent term, which will be before the cauſe 
of action. But now by the help of this clauſum fregit one may 
arreſt him preſently, and declare againſt him in a proper action the 


ceſſes uſed in the commencement of actions. And the ſaid courſe 
is confirmed in 2 Jones 217. Atkins v. Jay. Beſides, that there 
are other commencements of ſuits in the Common Pleas than by 


every action in point of law is a proper original in ſuch action; 
and therefore ſtrictly ſpeaking a clauſum fregit cannot be an ori- 
ginal, but in an action of treſpaſs : but yet if by the courſe of the 
Common Pleas a clauſum fregit iſſues, before the ſuing of a proper 


dant in, and upon ſuch clauſum fregit he is arreſted, c. the ſuing 
of ſuch clauſum fregit will be a ſuing and commencement of an 
action within the meaning of the ſtatute of limitations; for it is 
equally a demand of my right. And what ſhall be, and what 
= {hall not be, a commencement of an action, muſt be determined 
by the courſe of the court. And that is the reaſon, why a bill in 
the King's Bench is held as the original there, and the want of it 


fore it has been reſolved, that where an action has been com- 
menced by plaint entred in an inferior court within the fix years, 
and then the action has been removed by habeas corpus, and the 
ſtatute pleaded ; though the proceedings here were de novo, yet the 
entry of the plaint in the inferior court was ſuch a preceeding, 
as would avoid the ſtatute of limitations, and that the proceedings 
upon the habeas corpus were in ſome ſort a continuance of the 
former ſuit, 1 Sid. 228, Whitaick v. Hovenden, and the caſe in 


of /atitats in this court were of the ſame nature; for they are 
iſſued for a ſuppoſed treſpaſs, and when the defendant comes in, 
he ſhall anſwer in other actions. But the caſe of the /atitat is a 
ſtronger cafe ; for a latitat may bear Ze//e before the cauſe of ac- 

I | | | tion, 


next term. The ſtatute of 13 Car. 2. ft, 2. cap. 2. in the pre- 
amble takes notice of theſe clauſum fregits, that they were pro- 


original, as by bills of privilege. The true commencement of 


aided by verdict by 18 Ehz. cap. 14. within the words want of 
any writ, original, Sc. Hob. 264. This ſtatute has been ex- 
pounded liberally, as to the ſaving the right of parties. There 


3 Lev. 245. is exactly a caſe in point. Then he ſaid, that the caſe 


original in any action, and is uſed as a proceſs to bring the defen- 


1 Lev. 143. 
Keb. 791 


I 
&c. 
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tion, 1 Vent. 28. and the bill of Mrddlefſex in this court is never — 
filed, and the latitat is the firſt proceſs. Dier 118. Cro. Cor, WM Liar 
264. So the clauſum fregit is the firſt proceſs in the Common at 
Pleas, and always __ (Cab 


Objection. That there is no foundation for this averment, Kir 
fince there is no clauſe of acetian billae in it, as there 1 IS in latitats, att 


Anſwer. The ſame objection held in all caſes T latitats before he 
the 13 Car. 2. ft. 2. cap. 2. in compliance with which ſtatute the Ke. 
ſaid clauſe was inſerted in latitats, as appears in 1 Keb. 598. and ſo ber 
it is at this day in all latitats, where ſpecial bail is not required. 3 fata 
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As to the matter of the diſcontinuance he ſaid, that it was 
aided by the verdict by the 32 Hen. 8. cap. 30. And he cited 
ſeveral caſes of defects aided by verdict, as Tefv. 129. Kenrick d. 
Pargiter. I Saund. 226. Stennel v . Heoden. 1 Lev. 196. Cs. 
Car. 240. the caſe of Gidley v. Williams, See before, 034. Allen 
32. Cro. Jac. 434. 2 Keb. 188, 230. the caſe in | upon a 
plea of a latitat. 


. 
2 
Q 
ho 


E contra it was s argued by Mr. Cheſtyre for the plaintiff i in error, 
that both the caſes cited by Mr. Parker, of Mois v. Brereton and 
Kenſey v. Hayward, were adjudged upon this reaſon, vis. the 
originals were not proper in the ſaid actions; and that this was 
worſe. than any of them, . becauſe this action was brought by exe- 
cutors, and the clauſum fregit was for a treſpaſs done to them in 
their own right, quare clauſum ipſorum Fregit ; that the verdict Wi 

would not help, becauſe the original was improper, and therefore 
the iſſue void and immaterial ; but in the caſes cited of the other 
Ade the iſſues were proper. 
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Holt chief juſtice ſaid, that this caſe was not like the caſe of 
latitats in the King's Bench; becauſe a lotitat is an ancient pro- 
ceſs of this court, 1 Was . proceſs of this court at the time or 
the making of the ſtatute of limitations; and the uſe, only o 
bring in a man in cuſtody, and then t they declare againſt him in 
cuſtodia mareſcalli mareſcalciae. But when a man is brought in 
by a clauſum Fregit 1 in the Common Pleas, they do not declare 
againſt. him zu cuſtodia guardiant de la Fleet, but upon an ori- 
gina! proper for the action. And this practice of clauſun fregit 
in the Common Pleas is new, and they have another way to {ue 
there, dg. by original, But in the King's Bench a /aritat in 
tome actions is the only way to commence the ſuit. N orth chief 


Juſtice of the Common Pleas made a complaint of latilats in par- 
— Hamed! 
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liament, and the matter ſuffered great agitation in parliament ; but 

at laſt the /atitars were approved, as they are alſo by 27 Fliz. 

cap. 8. which gives a writ of error in the Exchequer chamber, 

but excepts errors to be aſſigned for want of juriſdiction in the 

King's Bench. Now this being the proceſs of the King's Bench 

it the time of the making of the ſtatute of limitations, it muſt be 
underſtood to be compriſed within the meaning of the act. And 

he ſaid, he imagined, that after the reverſal of the judgment of 

Kenſey v. Hayward was affirmed in parliament, this point would _ 
never have been moved again. But farther he ſaid, here was a Original not 
fatal fault, vig. that the plaintiff does not ſhew, that the original pleaded re. 
was ever returned. Now if he ſues a writ, and does not return it, ares. 
that will not avoid the ſtatute of limitations. And Pewys and 
Cad juſtices agreed in all theſe matters with the chief juſtice 
Hilti; and ſaid, that in the caſe of Culliford v. Blandford in the Carth. 232. 
E Exchequer chamber all the judges there held, that a Iatitat was a 

kind of original in the King's Bench. Powell juſtice agreed with 
them, that the judgment ought to be reverſed, for want of ſhew- 

ing a return of the writ. But as to the other point he ſeemed to 

| retain the opinion that he had given in the Common Pleas in the 

| caſe of Kenſey v. Hayward, when he was judge there, vg. that 

the ſuing of ſuch clauſum fregit will avoid the ſtatute of limita- 

tions, as well as a latitat; alleging that a clauſum fregit was the 

W :ncient proceſs of the Common Pleas, and very uſeful to the ſub- 
tc, in ſaving the fines due upon the original; which they never 

ue, if there is a verdict in the cauſe; but after a demurrer they 

1 ſue it. The judgment was reverſed, | 
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| Burdett ver. Wheatley. 


| 5 upon a judgment given in the Common Pleas in Error affigned 
I caſe upon ſeveral promiſes, in which, upon u afſumpyit both of fact 
E pleaded, as to two of the counts verdict and judgment were given 15 ehe 
bor the plaintiff, and as to the reſt for the defendant. And the Wee 
crror aſſigned was, that the defendant was an infant at the time of 2. ; 
: the promiſes made, and alſo appeared by attorney. To which Sty. 69. 


E ion | . 3 „ 20; 
3 algnment the defendant in error demurred ſpecially, becauſe it Sid. 94. 


(E). 
Sid. 147. 


| Judgment was affirmed. 
ö | Lev. 105, 


N n — Andrews 


(E. a.) pl. 1, 


contained matter of fact and of law alſo. And therefore the E. N. B. 20. 
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. e. 1. 
205. 


It is not aſ- 


ſigneble as er- 


ror, that he 
who returned 
the original 
was not ſhe- 
48 
Diminution 
alleged. 


oObjected, that this matter was not aſſignable for error. 


rial acts done by 


Andrews ver/. Linton. 


Intr. Ai. 1 Ann. B. R. Rot. 483. 


RROR upon a judgment given in the Common Pleas i in treſ. 
paſs, for a cloſe broken, upon default, writ of inquiry there. 


upon awarded and returned, and final judgment given there for the 
plaintiff. And now after the aſſignment of the general errors he 


faith farther, that the ſaid record is diminiſhed in nen certificand 


breve originale inter partes pracdictas de praedicto placits et reter- 
nam 772 em brevis quod quidem breve originale vicecomiti Efjex G. 
rectum flit et retornabile coram juſiiciarits dich nuper regts apud 


12 Mod. 3o2. WY eſtmonaftertum in oftabis Janes Hilarii anno regni ejuſdem nuper 


regis Ene tertio ac retorna in dorſo brevis illius ſive indorſamey. 


tum ſuperinde ſcriptum ut bujuſmodi retorna fafium et ſcriptum fu 


nomine cujuſdam Petri Whitcombe armigeri tanquam vicecomitis dit 
comitatus Hſſex ubi revera dicto tempore retornae ejujdem brevis cri. 
ginalis cilicet in eifaem octabis ſancti Hilarii eodem anno accini 
tertio quidam Edvardus Luther armiger fuit vicecomes comitatu 
E e praedicti et non dictus Petrus Whitcombe, &c. et bc parati 
72 ee, Sc. Upon which a certiorari was awarded to the 
cuſtos brevium of the Common Pleas, who returned the original, 


to which the name of Mhitcombe was ſubſcribed. And after two iſ 
ſcire facias's ad audiendum errores returned niÞ11, the defendant u 


error pleaded, in nullo ft erratum. And Mr. ſerjeant Hall for the 
plaintiff in the Common Pleas, and the defendant here in the error 


which it was argued by Mr. Raymond for the plaintiff in en. 
that it was affignable as error. And he ſaid, that there was a diffe- 
rence between acts judicial and miniſterial; for againſt the miniſte- 
a ſheriff or other officer, an averment may be. 
And of that opinion is Popham, Cro. Jac. 12. Arundel v. Aru. 
del. And he cited Yelv. 34. as in point, where it is ſaid, thit 
though in caſe of the ſheriff a man cannot aver contrary to what b 
ret turned; yet he may fay, that he who has indorſed his name oi 
the back” of the writ, &c. was not ſheriff, Becauſe by the com- 


mon law until the ante of 12 Ed. 2. cap. 5. no ſheriff nor off. 


cer uſed to put their names to their returns; and ſo this avermel!, 


that he who made the return is not the true officer, is not take 
away by the ſtatute, but remains as a thing at common law. To 


the ſame purpoſe Mich. 8 Hen. 4 14. 20. 
Hil. 10 Hen. 4. 7. b. Hil. 11 Hen. 4. 52. Paſch.11 Hen. 4. 05: . 
Trin. 11 Hen. 4. 92, 93. The ſame diverſity, 7 Hen. 7. 4. 8 
Cro. Car. 1 Rell Ar. 738. Error upon a judgment of the 


Mich. g Hen. 4. . 
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ſeems to admit, that it was atignable as error. 


Danes, who was one of the judges then, has reported it more ex- 
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_—_—_—— „ jr I „ 


2 Annae reginae. 
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36 


Common Pleas in formedon, the error aſſigned was, that the ve- 
nire facias was returned by Sir Richard Salting ſton ſheriff of Eſſex 
in craſtino Martini ꝙ Car. 1. and that A. Smith was then ſheriff ; 
the defendant pleaded, that Sir Richard Salting/fton was ſheriff be- 
fre the return of the writ, created by letters patent of the King, 


885 


prout patet de recordo ; nul tiel record was pleaded to it; and the 


letters patent were produced; and it was moved 77 B. R. that this 


Sir Richard Salting ſton was diſcharged before the day of the return 


of the writ; fed non allocatur ; becauſe that ſhall not be intended; 


and the judgment was affirmed. But there no exception was 
taken, that this matter was not aſſignable as error; but the ſaid caſe 


So Paſeh. 1649. 


matter ought to be tried by the country, becauſe it might be, that 


B. R. Baxtofte v. Richards. 1 Roll. Abr. 760. lit. A. pl. 3. 


Error upon a judgment in C. B. the plaintiff aſſigned error, that 


where a venire facias was returned by FJ. §. ſheriff of the city of 


Exeter ; this error is not well aſſigned, becauſe the venire facias is 
not certified, upon which the error is aftigned ; but it ſhould have 


been certified, and afterwards a certificate to aver that he was not 


ſheriff; which admits ſuch matter to be aſſignable for error. Far- 
ther it has been adjudged, that a man may aflign error, that the 


judge before whom the judgment was given was not judge; as J. 


* welt [TY 


Jones 81, 2 Lev. 184. Hippiſley v. Tuche. Error upon a judg- 
ment in the court of Newbury before the mayor; the error was aſ- 
ſigned, that the mayor had not taken the oaths. So J. 
Deveney v. Norris. 
caſe contrary, to T. Jones; but it is very probable, that Sir Thomas 


taken | Jones 182. 
2 Lev. 242. reports the reſolution in the ſaid 


actly than Levinz, who was then but counſel. So Cro. Flis. 320. 


Walſh v. Coilinger. Sed non allocatur. For per Holt chief juſtice, 
the caſe of Deveney v. Norris is not well reported in Jones, but ex- 
actly by Levinz; for there the judgment was affirmed, And he 
faid, that he was counſel in the ſaid caſe, and the court held there, 
that ſince the defendant had admitted the judge to be a judge, by 
a plea to the action, he was eſtopped to ſay that he was not a judge 
afterwards. And he denied the caſe of Hippiſiey. v. Tucke to be 
law); though there is a difference between the two caſes; for in 
that of Deveney v. Norris there was a replication by way of eſtoppel 
to the afſignment of errors. And (by him) when a writ is returned, 
the defendant has all the ſame term to make complaint of any irre- 
gularity concerning it, or the execution of it; as the ſheriff has alſo 
al the fame term, to diſavow the return. But if the defendant 
permits the term to paſs without application made to the court, 


and the return is filed, and made a record of the court, every one 


W eitopped to ſay, that the perſon who returned it was not ſheriff. 


writ, 


* 3 * 
Not judge, 


— ' « 
not aſſig nable 


for error. 


Remedy 3 
gainſt an il! 
return. 


T . yo | . ' 8 
Lat farther it can never be aſſigned for error in caſe of an original 


2 


886 Faſter Term 2 Annae reginae. 


writ, becauſe the defendant might have pleaded it. There woud ME 
have been more colour, if it had been a return of a writ of inquiry = - 
| becauſe the defendant would have been out of court, and had ng Ja 
day to plead: but as afore is ſaid, it cannot be aſſigned for error. 
As to the caſe of the venire facias, if it be returned by a man who 
is not ſheriff, it is not aſſignable as error, becauſe the party might 
have challenged the array for that fault at 2 prius; and therefore 
it is, not aſſignable, that the ſheriff was out of the realm, and had aut 
no deputy, as in the cafe in Hen. 4. becauſe it was a good cha]. 
lenge to the inqueſt, He ſaid alſo, that the caſe in Croke and 
Rolle, which concluded, prout patet per recordum, was not well 
pleaded. All the court agreed with Holt, and judgment was af. 
firmed. Note, Mr. ſerjeant Hall cited Cro. Fac. 188. 13 Ce, 8. 
Trin. 9 Edw. 4. 19. Dier 65. Bro. error 2. to prove, that the 
proceſs is void, if it hath not the name of the ſheriff. 21 Hen. 8. 3. 
Cro. Car. 224, 258. Cro. Elia. 655. 1 Sid. 94. 7 


Regina vc Rhodes and Cole. 


Information A N information for ſubornation of perjury. The information 
A Þ 2 AX ett forth, quod cum in gur id dom regis coram 1fſo rege aft bre 
in a cauſe tried Meſtmonaſterium in comitatu Middleſex Rhodes nuper de D. in com. M. 
before th? fatu Surrey oatmeal maker implacitaſſet Holford, pro eo quod cum in. of 
* Pg debitatus fuit to the plaintiff in parochia ſandti Clementis Dacorun cor 
had no autho- In comitatu praedi7o in ſo much money for goods fold, and promi W 
rity to try it. ſeq] to pay, &c. and whereas alſo upon an account ſtated between WM wo 
the plaintiff and defendant, the defendant was found in arrears {0 the. 
much, and promiſed to pay it, &c. and the defendant pleaded not MF --; 
guilty, and the cauſe came to trial, ef friatio exitus praedicti debite ct 
habita fuit per juratam patriae debite impanellatam, juratam, t tion 
oneratam, before my lord chief juſtice Holt at the fittings in Miu- 
dleſex ; and the defendants did per fniſtros labores, media, et pri- 
curationes perſuade and procure one J. S. to ſwear, that he was ere. 
preſent when an account was ſtated between them, and ſo much MF i! 
agreed to be due; and the defendant paid part; and ſeveral othet WF : 
matters were laid to be ſworn ; bi revera, et in facto, there was 
never any account ſtated between them, nor any of theſe matters 
were true. And upon not guilty pleaded, the defendant was found 
guilty. And Mr. Meld moved in arreſt of judgment. And, I. He 
took exception to ſeveral of the aſſignments of the perjuries, and 
he compared the caſe to the caſe of general damages; where one 
count is inſufficient, that will vitiate the whole. So here the 
defendant being to be fined upon the whole information, and that 
fine being intire, if any of the aſſignments of the perjury are wrong, 
the court will arreſt judgment. = 
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7, But Halt and the 1 court were of the contrary opinion, All aſian- 
It . _ if all the aſſignments of the perjuries were wrong, but one, ments of pr- 
r, . that one would be ſufficient for the court to give judgment upon 3 1 

o zgainſt the defendant. 


ue ſecond Exceptioht was, that the judge of 7/7 prius had no 
d authority to try the cauſe; Br that the cauſe of action was laid in 
1. Surrey, the in commatu praedifts relating to Surrey, which is the 


d next preceding county. 

all 

f. Mr. Broder ick in anſwer ſaid, that ad proximum antecedens fial _— 
9. ** 9710, dit impedtatur ſententia, but that if it did hinder the ſenſe, 

be it hould be referred to the county in the margin; and for that he 


3 | 0 cited Moore 696, in caſe of an action, which was very hike this, 
| Jah not in caſe of an indictment; and 3 Cro. 46 5, where, as alſo in 
q ; the caſe in Moore, the county next preceding was, as it is in this 
caſe, mentioned only by way of addition, and the judges referrec 
F In comtatu praedicto to the County in the margin but that vas in 
n action too: and the reaſon given was, becauſe, when R Was 
on vo neceſſary relation, they would make lch conftrüetion as ſhould 
ud Yprclerne the action. And he faid, the rule voght not to be, as 
. I. geld had laid it down, that it ought to appear, that the judge 
2 Y 8 | of niſi prius had an authority; but if it did not 8 upon the re- 
un cord that the judge had no authority, it would be well, for ſemper 
ni | procfumtur pro ſententia: and the moſt that could be made of this 
en WE would be, that it was uncertain in what county the action was laid, 


0 7s ere being two counties mentioned before, to either of which the 
not | raedidlo might relate; and therefore the court would preſume the 
it 4 act on was laid in Middleſex, which would ſupport the informa- 
£ ion, and not that it was laid in Surrey, to deſtroy it. 

14. 

- Mr. Mountague aid farther, that as it ſtands 3 the 
was WE rerment that the trial was debite habita, now it is found by verdict, 
ich i help it; otherwiſe, if it appeared upon the record itſelf, that 
her me judge of niſi prius had no power. That it was a common thing 
Was in Latin to put the words governed before the words governing, and 
ters uerciore the court will ſo difpoſe the words in the conſtruction of 
and WP them, as to make them ſenſe ; and ſo will make it, quod cum Rhodes 
” erde B. in comitatu Surrey oatmeal maker implacitaſſ tf Fhilford 
a | 27 
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Difference be · Holt chief juſtice, There is a difference between actions and jr. 
tween actions | 


and indict. 


dictments; if this had been an action, and the plaintiff had declare 
thus, and Middleſex had been in the margin, it muſt have refers} 


to that county; and the reaſon is, becauſe Middleſex in the mr. 


gin, ſtands there to denote the county in which the action is laid, 
and therefore though a county be mentioned in the declaration fy 
a particular purpoſe, as for an addition of one of the parties for tl; 


purpoſe, before the venue, yet the comtatu praedicto in the weny; 


ſhall not relate to that, but to the county in the margin, which 
was put there for that purpoſe. But now here is no Mzudleſcy in 
the margin, and the matter as to Mz4aleſex upon this record is ng. 
thing but that Holford was ſued in the King's Bench in Mrddliſe, 
which might be, though the action were laid in Surrey; and &. C. 
ments Danes where the contract is laid, might be in Surrey, The 
what conſtruction ſhall be made? Why relation muſt always be u 


the next antecedent, unleſs the ſenſe hinders; which how does i 
in this caſe, to ſuppoſe the defendant Hoiford indebted there; a] 


as I remember, the difference is between actions and indictment 


3 Cro, 101, 184. 


But if the praecdicto does not neceſſarily relate to Surrey, bi 


ſtands indifferent; then it muſt not be taken to be Middleſex, up 


the account of the averment that the trial debite habita fuit, whi 
it could not be, if St. Clements Danes were in Surrey and not in 
Middleſex ; for then the trial was void. 


Powell, Eodem always refers to the next antecedent, but nd 
pracdicto. It is incertain what that relates to, and here. is nothin 
for it to relate to, one thing more than another. It can't relit 
to Surrey, becauſe that is put in only as the addition of the d. 
fendant in the action, and Mzrddleſex is only put in for the plac 
where the court was held. And Mzddleſex*in the margin, in tie 


ment is found. And that is the reaſon of the difference betwetl 
indictments and actions, in the laſt of which it is put for the coun! 
where the action is laid; and therefore the praedicho in an act 
ſhall relate to the county in the margin. But it does not appel 
now here upon this information, that there was any Middleſex i 
the margin, and therefore this is uncertain. But nothing ties it h 
to Surrey, and for any thing that appears, the judge of n/ fri 
might have juriſdiction, and therefore when aon con/tat whether k 
had or no, the averment that the trial debite habita fuit will cure l 


Mr. Weld took another exception; that the information 1 
that the defendants perſuaded J. S. but it was not ſaid, he did 
— | up 


8 
_— 


_ caſe of indictments, is only put for the county where the indi Wi 
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upon their perſwaſion. For it might be, that he might repent 
of his firſt reſolution, and then another perſon might come and per- 
ſwade him, and upon that perſwaſion he might do it. And he 
compared it to YVaux's caſe, where the indictment was held to be 
naught, for want of ſaying, venenum praedictum, aſter the recepit et 
3;,;e, though it ſays before, how he perſwaded him to drink the 
poiſon, and after that, 7mmediate poſt receptionem veneni praedicti 


obitt. | | 


To which it was anſwered by the court, that the information 
was, that they procured him, which neceſſarily implies an act done. 


And Holt chief juſtice ſaid, that per ſwaded implied an act done, for Perſunſit P 


elſe the witneſs could not be ſaid to be perſwaded. For a man does Prout 


not perſwade, till he has the effect of his perſwaſion. And he agreed 
Vaux's caſe, And he ſaid, that Mr. Weld's caſe was not to be in- 
tended, but if it could be intended; yet the firſt perſwation ſhould 
be intended to prevail in the caſe, and ſhould give the firſt perſwader | 
a ſhare of the guilt, Then Mr. Weld took another exception; that 
it was too general to ſay, that per ſiniſiros labores, media, et procu- 
rationes, he procured him to forſwear himſelf ; but the informa- 


E tion ought to ſhew in particular, how it was brought about ; and 


he compared it to the caſe of an indictment of murder, where the 
weapon, Sc. is all ſet out in certainty, 


Hut ſaid it would be good in an indictment for an acceſſory to 


f murder. 8 


| Powell, All the precedents are thus. Beſides the information 
fays, he procured J. S. to do it, which ſhews, that the act was 


done; and then the per fmftros, &c. will not hurt. 


Mr. Weld took another exception ; that the ſum the witneſs 
ſwore was due upon the account, was different from the ſum, for 
which the plaintiff had declared ; and therefore was not evidence in 
the cauſe, becauſe upon the inſimul computaſſet the plaintiff can't 


vary from the ſum laid in his declaration. And Broderick anſwered, 


and Holt took the difference, that it is not neceſſary, that the evi- 
dence be ſufficient for the plaintiff to recover upon: it is enough if 
it be circumſtantial evidence. And in the nature of the thing an 
evidence may be very material, and yet it may not be full enough, 
to prove directly the point in queſtion. And it is always ſufficient 
in indictments of perjury, to ſay that the defendant ſwore ſo and 
ſo de nateria in exitu, and it has been always held ſo in my time. 


Prwell 


= 
err 
WRITES 


. 
_— 


890 Faſter Term 2 Annae reginae. 


Peel agrced the ſame difference, and ſaid, though this evidence 
did not prove fully the im computaſſet, yet it was very material 
evidence, that they accounted together. 


Afterwards the judgment was arreſted on the point of We autho- | a 0 
rity of the judge that tried the cauſe. '7 
| the 

Regina ver Car ben. o t 

| | | Was 

Paſch. 2 Ann. Rot. 8. ep 

| thoſ 


Indictment 2M MN indictment was found eval the enden for having ta- 
" L ken and carried away ſo many malt. tickets. And motion 
was made that it ſhould be quaſhed, becauſe it does not ſay, from | 
whom they were taken, nor to whom they belonged. And it was 


| Geul 
granted. And the indictment Was OY: _ 


| wart 
| that. 
| jug] 
2 We 
Ruit. 


tiona 


0 De af Mills. 
Intr. Trim. 1 Aus B. R. Rot. 470. 


Pr ment 

8. C. Salk. Reſpaſs, quare the defendant the ZH of the plaintiff apul Ml ment 
640. 6 

3 bn D. fr git, and ſuch and ſuch goods apud D. proeditiun Wl fend; 

the goods not in the ſaid cloſe of the plaintiff exiftentia et inventa, et centun Ml the d 

eee congios tritici triturati, Anglice ground, de boms. propriis of! Wl how 

188 plan tir, the plaintiff, adtunc et 8 funiliter invents et extſtentts cebit WM cauſe 


judgment was Cf aſportavit, There were alſo other tre ſpaſſes laid in the de- 
eee. " claration, and to. them the defendant Plcaded not guilty. But 
Plainti on to the firſt treſpaſs he pleaded a taking for a diſtreſs for _ | 
demurrer to upon which there was a demurrer. The iſſue being firſt tried 
n oy org, verdict was for the defendant, but the jury found conditional 
117 onal da na. damages ſor the plaintiff, if judement ſhould be for him on tbe 
ous Ucmurrer, And the plea being ill pleaded; judgment on the| 
ro demurrer was for the plaintiff, Whereupon Mr. Branthw 5410 
moved in arreſt of judgment, that the declaration was ill, becaute| 
6 Mod. 16, the kult goods were not laid to be the plaintiff's goods; nor can it 
2 helped by faying they were in the plaintiff's cloſe. 2 Lei. 
1 56. in point. Terry verſ. Strudwicke. 3 Bulftr. 303. Cro. j 
46. Telv. 26. Treſpaſs, quare equum cepit a perſena of the plain. 
tiff, and yet held naught. To which Mr. Ward and Mr. Sauthui? 
for the plaintiff anſwered, that the de bonis propriis ſhould go t9 
the Whole, and cited Ro, Ab. 250. p. 7. Treſpaſs, quare cla 


fem Jregtt-of-mlro careciatas feli ad dallanct am 10. et centun = 
"Þ mal 
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aberemii ipſius querentis ad valentiam 200l. adiunc et ibidem in- 
eas cepit, Sc. There the fame objection was took and enfor- 
ced, becauſe ipſius querentis coming before ad valentiam tied it to 
the timber, and yet it was held to go to the whole. But Mr. 
ieantlebaite in anſwer to that caſe cited Raym. 395. Treſpaſs for 
xing the mare 7p/ius querentis, necnon bona et catalla ſequentia, and 
held naught for not repeating ipſius querentis : and 2 Sound, 379. 
| the reaſon of which caſes is, becauſe the ſentences are different, and 
ſo the de bonis propriis can't be carried to all, of which OPINION 
was the court, And Holt and Poeell faid, that the addition of the 
| pace cloſed up the ſentence, and that they could not leave out 
thoſe words, though if they had been out, the count would have 
been good. Powys Juſtice held the caſe in Raym. to be the caſe in 
| point, becauſe, by him, the words in the middle may as well be 
| carried forward, as the words at the end backward. Note, in 
| 1 Saund. 60. Garnsford verſ. Griffith, tis held other wiſe.] 
Cold juſtice agreed the caſe in 2 Ro. Ab. but ſaid, that would not 
| warrant this caſe, becauſe the ef coupled all together; but guaere of 
| that. Then Holt chief juſtice ſaid, that the plaintiff ought to have 
| judgment for the goods well laid, the treſpaſſes being ſeveral. 
2 Saund. 379. Pinkney verſ. the inhabitants of Eaſt Hundred in 
| Rutland, But to this Mr. Branthwaite anſwered, that the condi- 
tonal damages were given intire, and therefore the whole judg- 
ment ought to be arreſted. Holt ſaid, if that were ſo the judg- 
ment ought to be entred ſpecial, vig. upon the verdict for the de- 
| fendant ; and as to the reſt, that judgment was arreſted, becauſe 
the damages were given intire. But in order that it might be ſeen 
how the damages were found, the pgſtea not being in court, the 
cauſe was adjourned, | — 


ETC. 


1. etc, | 
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Green wer/. Waller. 
Intr. Hil. 13 ill. z. B. R. Rot. 20. 


EBT on a bond. The defendant craved yer of the condi- II Eatr. 
tion, which was, that if the defendant ſhould anſwer the 233. ; 
| (termination of the law touching ſuch a ſhip and goods, and in ay woke I 
caſe the law ſhould adjudge the ſaid ſhip and goods to be prize, or __ 82 
otherwiſe forfeited, if then the defendant ſhould deliver the ſaid the determi- 
ip and goods to the plaintiff; that then, Sc. The defendant 8 mg 
pleaded, that the law did not adjudge the faid ſhip and goods to be and 
Prize, or otherwiſe forfeited. The plaintiff replied, that this ſhip 
ad goods were condemned in the admiralty of England to be 
prize, and aſſigns a breach, that the defendant had not delivered 
the ſaid {ſhip and goods, ef hoc paratus ęſt verificare; and at the end 
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reginae. 


Eaſter Term 2 Annae 


2 Ro. 585. 
Pletcher v. 


Muffin. 
5 Co. 53. 
C. L. 225. 


A profert in 


be of a ſen- 
tence in the 
admiralty. 


Traverſe. 


curia need not 


you; but Hrn you have not thought fit to do that, but waved it; 


— 


of his plea makes a profert in curia of the ſentence, under the Oren 
ſeal of the admiralty. The defendant craves oyer of the ſentence: 
and the exemplification of the ſentence was ſet out in haec werly. 
to which the defendant demurs. This action was brought in the 
Common Picas in treland, and judgment was there given for the 
plaintiff. On error brought, that judgment was affirmed in the 3 
King's Bench in ſreiand, on which judgment error was no 
brought here. - | . | 


And the exceptions which were taken to the replication by M; 
ard were, that by making a profert of the ſentence, the plaintif 
had deprived the defendant of taking iſſue upon the ſentence , and 
yet when he comes upon oyer demanded to ſet out the ſentence, he 
pleads only an exemplification of it, which is not pleadable; but i 
it were, does not prove the plaintiff's replication, being varying in 
many particulars from the ſhip and goods mentioned in the condition 
of the bond, and ſo does not prove the law has made any determi. 
nation as to them. And beſides it does not appear in the ſentence, 
that the capture was upon the high ſea, and conſcquently the ad. 
miralty had no juriſdiction ; and then alſo there is no legal determi. 

nation, and that the breach was not well aſſigned, 


Holt chief juſtice. - By pleading that the law has made no deter. 
mination, the defendant has confeſſed, that he has not redelivere 
them, and therefore the plaintiff need not aſſign a breach; and i 
is not like the caſe of an award, which is a ſingle caſe, and ſtand 


by itſelf. 


As to the profert, the defendant needed not have made it, be- 
cauſe it is no deed, but only a judicial determination in a court not Wi 
of record, and though he did make a profert, he needed not hare I 3 
ſet it out: and notwithſtanding the profert, the defendant might Wi 
ve traverſed the ſentence ; and then the guaere is, whether thi 
impertinent matter will hurt, or leſſen the ſtrength of a good and 
ſubſtential replication? for this is not the ſentence, tho? it be called 
{o; but mere idle impertinent matter, which ſhall never hurt! 
good repiication well averred. 5 

Powell, You ſhould have traverſed the adjudication, which 
they gave you a fair opportunity to do; and then if the ſhip had 
not een the ſame, or the matter did not ariſe within their juri⸗ 
diction, Lc. the ſentence had been void, and the iſſue had been i 


this matter a the ſentence, which is mere ſurpluſage impertinent 
and our or tlic caſe, ſhall never hurt a replication, which for al 
the reſt 15 good. — _ 

lt 


| 
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2 Holt chief juſtice ſaid, though the defendant might have denied, 1 5 7 5 a | i 
a. that there was any ſuch ſentence, yet the exemplication of the dne ing be i 
the ſentence under the ſeal of the court would have been concluſive evi- admiralty con- '1 
the dence. As according to Hen/loe's caſe it is neceſſary for an execu- * . 1 
te dor to maintain an action, to produce the probate of the will under 3 
non tte ſeal of the eccleſiaſtical court, and yet notwithſtanding the pro- | 


bate produced under the ſeal of the court, the defendant may vlead 
that the will was never proved: but upon iſſue upon the probate, 5 
mee probate under the ſeal of the court will be conclufive evidence: | 
ns and fo it was adjudged by my lord chief juſtice Kelynge upon ſuch a | 
d caſe in his time, which is reported in Lev. But the counſel not 
„e being fatisfied with it moved the court, and they all agreed with my 
ut ii lord chief juſtice Kelynge, In the caſe of Hugbes verſus Cornelius, 
o in WW in which I was of counſel with the plaintiff in my lord Hale's time, 
ito an Exgliſb ſhip was taken in the time of the Dutch war, and con- 
mi. demned as a Dutch ſhip in the admiralty of France, and fold to the 
ence, plaintiff; and in an action of rover brought by him for the ſhip 
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> ad- upon a trial before my lord chief juſtice Hale, the ſentence of the 
mi. 8 admicalty of France was produced under the ſeal of the court, and 
al this matter was found ſpecially; and although the fact was found 
do be contrary and fallifying the ſentence in the admiralty of France, 
eter. RE vet that ſentence was held to bind the property of the goods, and 
vered BE the plaintiff recovered. . | 
ad tt 1} 


K. 


Then Mr. Ward took an exception, that the judgment in the Reenperaret in 
King's Bench in Ireland was ideo conſideratum eſt quod the plaintiff * judgment. 
recuperaret for recuperet, which was ill, being a wrong tenſe; and 
cited 1 Ro. Abr. 771. u. 23. in point, and the court agreed it to be Judgment re- 
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t not error, but that it would only reverſe the judgment of the King's verſed in part. 
have BR Bench in /-c/and quoad the coſts given upon the affirmance; but the 

nicht judgment of affirmance would ſtand, being a diſtinct judgment; and 

r this accordingly they reverſed the judgment of the King's Bench in Je- 


d and 
called 
urt { 


land quoad the coſts, and affirmed the judgment guoad the affirm- 
ance, And Holt chief juſtice ſeemed to fay, that they might con- 
Aer here upon the writ of error the coſts in the King's Bench in 
land. Sed quaere. TD 


which BY Then Mr. Ward took another exception, that there was a dif- 
p ha continuance in the King's Bench, the continuance being apud the 
juri- WW Ling's ccurts ubicungue, which is as if a continuance ſhould be here 
en t fu, Weltmonaſterium ubicungue ; whereas it ſhould be coram domina 
ed it; Hina ubicunque, which is the ſtile of the court. 
tinent | ba 


or al 


Hab 


But Holt chief juſtice ſaid, that day being given to the parties, Miſcontins 
this was. but a miſcontinuance, and could not be a diſcontinuance; ace. 
4. Sl: 
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Tin. 


GE SR. 
Trin. Term 
> Annae Reginae, B. R. 1703. 


Herbert et alii ver. Burſtow. 


RR OR of a judgment in the Common Pleas in aſſumpſit, f, S. C. 1 Salk. 
where the plaintiff declared, that the defendant, in conſfi- 25. 
deration that the plaintiff ſoveret et deliberaret to the de- He 
fendant ſo many pieces of hammered: money, promiſed 3 

to pay, Cc. On non aſſumpſit pleaded, verdict and judgment for ver. 

the plaintiff, Mr. Salkeld for the plaintiff in error firſt urged, that? l. 44. 

here was no conſideration, becauſe ſolveret et deliberaret implied no 


more than a bare giving a poſleſſion of the pieces, &c. but not a 


| transferring of the property. The court on the other hand, that it 


implied a transferring of the property. The ſecond error was, that 
after the entry of the poſtea comes immediately, ideo confi leratum 8 


took to be the judgment of the jury. The court on the other eres = 
hand, that this was the conſtant form of entries in the Cominon es 
Pleas, and the difference is between judgments of ſuperior and in- 

ferior courts: in the laſt it muſt be ſaid per eandem curiam, other- 

wie in the firſt, The judgment was affirmed, 


Sir John Parſons ve. Gill. 


HE defendant gave a warrant of attorney the 2 of HAHu 1701, 8 C. Selk. 
to enter up a judgment again{t him of Hilary term a, 50. $8. 
or any other ſubſequent term. A judgment was entered accord- ? M9: 


ngly, and in entring it up, the memorandum was, that in Hilary oor 
term cgram domina regina apud meer en Vent the plaintiff judgment. 


« protulit, Sc. And the bill was an ndebitatus offumpſi f upon a 
"uatus, and the mutuatus was laid the 2 of April 1701, the day 


| my 
lac warrant of attorney bore date, which Was after Hilary term 


Q q | 1/09, 


Sc. and does not fay where, nor by whom, ſo that it muſt be 4%/ C3. 
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1700, of which the judgment was entred, and a writ of errg 
was brought upon this judgment zn camera ſcaccarii. And no 
Mr. Ward moved the court to amend this record by the judgment 
paper, upon which the nutuatus appeared to be right of the 2d gf 
ſanuary 1700; and it was alſo entred upon the bottom of the 
judgment paper, J. S. pro querente, J. N. pro defendente. Ang 
Kin upon the top of the roll the warrants of attorney were entred, 
D. Querens ponit loco ſuo J. S. Gr. and defendens ponit loco fo 
J. N. Sc. And he inſiſted, that the court might amend a re. 
| Amendments cord by the inſtructions given to the clerk, as in 1 Cro, 147, 
by inſtructions Hutton 83. In debt upon a bond againſt an heir, the court ad. 
en to be ded the word haeredes; becauſe it was vitium cherici, he having 
the bond before him: that amendments. had been made in the 
Common Pleas by the book the prothonotaries keep of the entries 
of judgments. Hob. 127. 1 Brownlow 16. So amendments hare 
been made by the paper book, 1 (. 144. And in Hi, 8 Willy, 
alk. 43. B. N. Sir Roger Pulaſion * ver. Marburton. The court ſeemed t 
agree, that in ejectment, if the declarations delivered in the coun- 
try were right, they would be a ſufficient warrant to amend the 
declaration upon record by, and therefore as they would amend by 
theſe, ſo they would in this, and amend by the paper upon which 
the maſter ſigns the judgment, and make the mutuatrs agree ti 
that of the 2d of January 1700. 


clerk. 


© — 5 mh. | SU * . — — ea — = 


As to the frond thing to be amended, viz. to put in jr 
J. S. attornatum ſuum, he argued, that the warrant of attorney 
entred upon the top of the plea-roll was ſufficient warrant to 
amend that by: that the warrants of attorney were never filed in 
this court, but that anciently the way was to enter ſuch a one 
fonit 19C0 ſug ſuch a one, Cc. upon a diſtin& roll; but that in the 
time of lord chief juſtice Wright, that courſe was altered, and 
it was entred as it is now upon the top of the plea-roll ; and i 
being entred now upon the roll, that the plaintiff has made ſuch 
an one his attorney, that ſhews plainly to the court, that he fie; 
by attorney ; and is a ſufficient warrant for the court to make thi 
amendment by: and that the court had amended warrants of at 
torney. Dyer 105, 225. March 133. that this was leſs than that; 
tor the only quaere here was, whether the attorney ſhould be ut- 
tended to continue, when the plaintiff has once made one, till he 
comes and appears expreſsly in proper perſon : that upon a clan 
of conuſange or upen a writ of error the attorney continues 


21 Law. 3. 61. 


> 


Attorvey how Holt denied that the attorney continued upon the writ of er 
long conti- ror, And Ward ſaid, that the amendment in this caſe ougit 


—.— | rather to be favoured, becauſe it was a proceeding by conſent, 0 
| | the 
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the caſe of fines 2nd common recoveries, 5 Co. 45. And he ſaid, 
that the entry of 7. S. pro querente at the bottom of the declara- 
was a farther warrant to amend by. 
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Holt chief juſtice. As to the firſt miſtake in the time of the 
\mutuatus, that is a plain miſtake, the book in the office has often 
been allowed to be a foundation to amend by. So here the paper 
upon which the maſter ſigned the judgment is right, and that was 
the warrant by which the attorney was to make up the roll, and 
therefore he held clearly, that ought to be amended. 


As to the other matter, that it did not appear, whether the 


{uit was to be by attorney by the warrants, and therefore when. it 
ſtands indifferently on record, whether he ſned by attorney or no, 
it appearing he had an attorney, we muſt intend he ſued by at- 
E tforncy. For to what end did he make an attorney, if he intended 
to ſue in perſon. Beſides it is the practice, if the plaintiff ſue in 
perfon, to enter at the bottom of the declaration, guerens in pro- 


perſon, the other by attorney: querens in propria perſona : J. N. 
pro defendente, and therefore the judgment paper being J. S. pro 


Þ fer 
rne? 
t to 


ſufficient warrant to amend this as well as the other fault in the 
mutuatus. 5 55 | 


_ Powys and Gould juſtices agreed with Holt in omnibus. Ponwell 


on: WF juſtice did alſo agree with him as to both amendments, taking the 
1 the judgment paper for the reaſon. But he diſagreed to the ſecond 
and amendment, taking the entry of the warrant of attorney on the 
nd i plea-roll for the foundation only, and putting the judgment paper 
ſuch out of the cafe, becauſe though that proved the parties had attor- 


ſues 4g 
- thi to fue either in perſon or by attorney, and that entry did not 
fat. ptove he ſued by attorney, and therefore was no authority to 
that; WH amend by. Z | LT | 


e il- | | | 
ll be Both the amendments were granted upon the defendant in error's 
claim payment of coſts, and conſenting that the judgment ſhould be 


inues 
ef the error brought. 


jf El- 
ouglt 
| libe 

the 


pria perſona, or defendens 71 propria perſona: and if one ſues in 


querente, demonſtrates that the plaintiff ſued by attorney, and is a 
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Book in the 
office founda- 
tion to amend 
by. 

Paper on 
Which the 
mailer ſigns 
the judgment. 


plaintiff ſued in perſon or by attorney, and therefore, whether the 
court ſhould not add per F. S. altornatum fuum, It is plain the 


nies in court, yet notwithſtanding that, the plaintiff had election 


& timed without coſts, becauſe there was a good error at the time 
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Mutual a- 


ward. 


Breach that. 
the defendant 
did not pay to 
the plaintiff; 
nor laid, nor 


his all gus. 


I N 
EC) 
#8] 
Ro 
— 
7¹ 


Preſeription 


3 i, Pa 
for Privilege 


laid in te. 
* : N Q 
DEGA * Sz 


EBT « on a bond. Condition to perform an award, which 
was, that the defendant ſhould 


ay to the plaintiff or his 


aſſigns 50 J. et ſuperinde the plaintiff ſhould ſeal a releaſe to him 
of all actions and controverſies fangen praemiſſa. Mr. Cheſhyre fo 
the defendant took exception, the award was not mutual; for the 


5ol. being awarded to be paid generally, and the releaſe, which 


was all the defendant was to have, being only of all Ale tangen 


hraeimiſſa, that ſhould be took to relate only to the 50 J. and not 


to the controverſies ſubmitted. The court on the contrary : that 


it ſhould be underſtood of the controverſies. 


2. It is not ſaid, the 


defendant did not pay to the plaintiff's aſſigns, which is naught 
48. The court contrary : becauſe they 


2 Sid. 41. 
held payment to the plaintiff s afſigns had been payment to the | 


C70. I. 


plaintift himſelf; otherwiſe in the caſe in 3 Cro. for not repairing, 


becauſe the thing demiſed there was demiſable over. 
for the plaintiff. 


= 8 


Se. 


Dillon Der /. Harpur. 
Intr. 2 2 Ann, 


ASE. The Selena being an attorney 


„ 


Judgment 


of the Common 


Pleas, pleaded his privilege, and he laid the preſcription, that 
time-out of u und, nullus hujuſmed: attornatus non debet implacitar, 


but in the- Common Pleas, except for treaſons, &c, The 


plaintiff demurred ſpecially, and ſhewed ſeveral things for cauſe, 
which would 
that Mr. Ravmond in ſiſted upon in the plea a Was, that in laying the 


NOoine 


P 

es J 
? - Fe 1 51 5M 
izo&d here ſhox 


of 


Hon Fleas 5 


hold a 


as good exceptions. 


But the fault 


Preſcription, the two negatives amounted to an affirmative, 2. 
that fome attornies of the Common Pleas were ſuable elſewhere 
than in the Common Pleas, and for any thing that appeared ts | 
the Contrary hi is de endant might be one of them. To which tix 
court wreed, But then Hul chief juſtice ſaid, it would be 1 
HOOP? whether, fi ince the defendant has alledged himſelf to be a 


the law does, not ſay he ought to 


WI 5 laying a cuſt om, and ſo this cuſtom "as al 


d be rejected as ſurpluſage. 


And upon that it was 


And at another day Mr. Scuthouſe for the defendant 
egatives in law did not make an affirmative 
to which Mr. Raymond anſwered, that thott 


that 
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lavy regards the intent of the 
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Powys and Gould juſtices, abſente Holt chief juſtice. And Powel/ 
E juſtice ſaid, that ſince pleadings muſt be in Latin by the act of 
Edo. 3. they muſt be conſtrued according to the rules for con- 
g ruction of Latin. Then Mr. Southouſe urg'd, that the court 
would take notice, that the attornies of the Common Pleas had 
privilege of being ſued there, and reje&t the cuſtom as pleaded as 
furpluſage. But by the three juſtices, whatſoever they would 
have done had it ſtood indifferent, now they would not take notice 
of a privilege expreſsly contrary to what the defendant has alleged 
in his plea. And therefore they gave judgment, that the defendant 
hould anſwer over. a > 


Sheer ver/, Brown. 


E ''RROR on a judgment given in the Common Pleas by mls. C. 3 $att, 
3 P. dicit in an afſumpfit for goods ſold and delivered, among 17. 

other counts, and intire damages on the writ of inquiry, The abe who 
error aflign'd was, that in the declaration the plaintiff ſays, that 5 Mod. 306. 
che defendant being indebted to him in ſo much money for goods Arg. 
bold and delivered, in confideratione inde ſuper ſe afſumpſit, and 3 
does not ſay, that the defendant aſſumed, and therefore that the 1 Salk. 20. 
Lceclaration was ill. And to prove this, Law verſ. Saunders, Cro. 

El. 913. Noy 50. and Lopdell verſ. Hart, intr. Paſch, 1 Will. 3. Lopdell ver. 
B. R. and 2 Ventr. 196. were cited. But Holt chief juſtice being Ht. 
preſent when this was firſt ſtirred, held it clearly well; and ſaid | 

be had forgot the caſe of Lopdell verſ. Hart, but ſuppoſed if it Roe verf. 

& were ſo adjudg'd, there were three perſons mentioned before in the Gatcbovte, 

3 OE po 3 | 1 Noy 51. 
count. Upon which it was adjourn'd. And being ſtirr'd at an- 
other day (Holt chief juſtice being abſent) Powel/ juſtice ſaid, Pop. 1156. 


that the caſe in Cro. Eliz. 913. was ſo adjudg'd, becauſe there were 
eee perſons mentioned in the count, and then non conſtat which 
ol the two beſides the plaintiff made the promiſe, and therefore it 
F 5 uncertain ; but in this caſe there is only the plaintiff and defen- 
| nt mentioned. As to 2 Ventr. 196. that was adjudg'd on a mo- 
oon without debate, and againſt Ventris's opinion, and that in a 
cale in the Common Pleas about two or three years ago this ex- 
| ception was took and conſidered, and 2 Ventr. conſidered, and the 
ſ *xception over-ruled; and the caſe in 2 Ventr. held not to be law 
y the whole court of Common Pleas. It muſt be took to be, 
bat the defendant promis'd. If it is tranſlated, it is, that he pro- 
miſed, which muſt refer to the defendant, that went laſt before. 
Gould juſtice ſaid, that the difference was between a collateral pro- 
mile, and one that ariſes by operation of law: and cited Buckler 
Ter Angell, I Lev. 164. and Moilſen verſ. Ruffell, Judgment was 
=12'd by the three juſtices, Holt being abſen, 
CE Regina 


* | * a oh * 


— — 
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Regina ver/. Burnaby. 


S. C. Salk. Conviction upon the ſtatute of the 43 Eliz. cap. 7. againſt * 
PUR robbing of orchards, cutting of trees, &c. The conviction 
Conviction for the 


N ſets forth, that whereas complaint hath been made to the juſtice of 
on 43 Eliz. peace by Sir Reber Barnard of Brampton in the county of Hun. 
cep. 7. Fington, that the defendant in the night-time cut down divers lime 
; trees of the {aid Sir Robert Barnard at Brampton aforeſaid, c. the 
juſtice of peace- awarded him to pay ſo much damages, and in the 
conviction Burnaby was ſtiled gentleman. This conbiction Was 
removed by certigrari into the King's Bench, and there the de- 
fendant upon the authority of the caſe in 3 C. 82 1. offered to put 

in a plea to the conviction, ſuggeſting a title in the defendant, a3 


MY” MET I think it was a right of common Vat after ſeveral days debate art 
before and after Powell juſtice came up to the King's Bench, the . 
plüea was refuſed by the opinion of the three judges, againſt Helf ton 
Chief juſtice, who firſt ſtarted the point: Whether ſuch a plea to e 
might be received or not to the return of the cer tiorari. ot 
- at a 
No pleading Poroell juſtice ſaid, that there was never any ſuch proceeding, * 
removed im for ought appeared, in this court, and therefore he would not con- 1 
the King's ſent to let in ſuch a way of pleading to judgments, which would WW took 
Bench by cen be of ſuch mighty conſequence, without fome precedent to war- notic 
forare rant it. If indeed any record or precedent of Sf. Job's cak not 
could be found, he might have conſented to it, but being no ſuch Wi pull: 
could be found, he was againft it. If they had juriſdiction, the and 
act that veſts that juriſdiction in them excludes us and every body hig 
elſe to call in queſtion their judgment, or ſay any thing contrary baſe 
to it; and if they had not juriſdiction, as I take it they have not Seco 
where property is in queſtion, then an action lies againſt the maker, the! 


and him that executes the conviction; and that is the party's pro- 
per remedy, and the proper method to bring this matter to que- 
ſtion; and while he has that, there is no need for us to find out 


ſuch a new and extr aordinary remedy as this for him. #4} oy and 
Gould agreed with es 


Halt chief juſtice ſ. id, that there was all the reaſon | in the world 


to believe, that that caſe in 3 Cro. 821. was ſo; for it appe td H 
by my lord Coke in St. John's Caſe, 5 Co. 71. as well as by this Wi in fr 
report of the caſe in Croke, that ſuch a judgment was given upon tone 

the caſe of the dagge, and that queſtion could never have come Bi nag 
before the court any way but this, and ſo we have a moral cei- | dictic 
tainty, that there was ſuch a proceeding, though we have not 4 Bl prive 

mathe- being 


; | 4 


— n 


* — 
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4 ——hematical one. I agree, that if the matter of fa& were within Where 
Leer juriſdiction, you ſhall never falſify the proceedings of the ;;, ichn te 

W : tices; but if the matter be out of their juriſdiction, then you juridiftion of | 
4 &F agree their proceedings may be falſified in an action; and wh ror maps it 
E ould we not rather to prevent actions againſt the juſtices ſuffer gagged. 
e parties to put in pleas to theſe convictions here, but eſpecially 

. ſceing there can be no other remedy in this caſe. For now this 

H | conviction is come hither, no prohibition can go; whereas upon 

putting in ſuch a ſuggeſtion as this while the conviction remained 

below, the parties might have a prohibition after conviction to ſtay 

IF juſtice from proceeding upon it; for without doubt, if the 

defendant had but a colour of title, the juſtices of peace had no 
uvriſdiction in the cauſe, and now the conviction is removed here, 

W if it be good, and ſo be confirmed, then proceſs iſſues out of this 

court upon the affirmance, and then no action will lie for the No action a. 
party againſt the officer Who executes the proceſs of this court. 3 5 
And therefore ſeeing we by our affirmance are to give the convic- cutes procehs 
tion this new ſtrength, it ſeems reaſonable we ſhould have a power on conviction 
to examine into the matter of it by way of plea, that we may che Kings 7 
not ſet our ſtamp to 885 that ought never to have been made Bench. 


at all. 


Then the court refuſing the plea, Mr. Page ad Mr. Broderick 
Nbook exceptions to the conviction, Firſt, that the conviction took 
J notice of the defendant to be a gentleman, and that gentlemen are 
bot within the ſtatute, but only mean and idle perſons, hedge- 
W vullers, Sc. And for that they cited the preamble of the ſtatute, 
and allo the 15 Car. 2. made for enforcing this act; and alſo „ 


— dr 04S 
* enn 
1 ²˙ . Las A 


6k 
We TIL, 


waipping, which is the puniſhment inflicted by the ſtatute, is ſo [ 
baſe as the law could never intend to inflict upon gentlemen. 3 
Secondly, that the conviction was uncertain, firſt in not mentioning 1 
3 the number of the trees, which ſhould "Pr been done, as a mea- [ 
F lure for the juſtice to give damage by; ſecondly, in the place, at 3 


r 


Ow aforeſaid, and Brampton might lie in two counties, and 
| lo the fact might be done in Brampton aforeſaid, and yet not in 
T the county of Tuntingtc 7, and ſo out of the juriſdiction of the 
2 ider and therefore the conviction ſhould 3 laid at Brampton 

* aecdictam in comtatu prae clo. 


. * * Spc, 
« r N 
I CEL nl 0 OO 
K 


W 
«> es 2 ö 


Holt chief juſtice. Playter's caſe in 5 Co. 34. is expreſs, that A convition 
in treſpaſſes fg number and nature of things ought to be men- 2043 El. c 
tion d; If {c ſſe for cutting 
| tioned ; if fo in treſpa es, much more in a conviction, where all trees ought to 
imavina ble certainty is requiſite, the ſubject by this private juriſ- mention how 
| diction executed by a ſingle juſtice in a ſummary way being de- 
| prived of the privilege and; benefit of the common law, and of 
being tried in the face ot the country by the Judgment of {TH peers. 


Beſides 


_ 


n — at ht. ts. th. At. 
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| . | ; | NEE en. 
Beſides the ſame reaſon that holds in treſpaſſes holds here, vx the 
aſcertaining the damage, which by the ſtatute the juſtice is to x; 
Conviction ſeſs, and this conviction may be pleaded in bar of an action of 
5 treſpaſs for the ſame treſpaſs. And therefore for this reaſon fer 
for the ſame Fotam curiam the conviction was quaſhed. As to the exception 
thing. that the defendant was ſaid to be a gentleman, the court over-ruled 
Poſt. it, ſaying that if gentlemen will do baſe things, they muſt h. 


A gentleman liable to the puniſhment the law has appointed for ſuch offenſes 


gs 4? and their quality will be but an aggravation. As to the place, the ſen 
cuts trees, c. held, that Brampton praedict. muſt be took to be Brampton i be! 
comitatu praedicto. The conviction was quaſhed. Ex relatin; ad 
m'ri Jacob. Tay £101 

| tha 

Note. I was informed that the court did not give any poſitive WE _ 

z rat 


opinion as to the plea, but that they ſeemed inclined as above, an; MK 
that by advice of the court the parties conſented to try in an ac. tak 
tion, whether the defendant had any right or no in the plac: 
where, &c. But Sir Robert Barnard dying ſoon after the term, th: | Wi 


ro mi COT ens _— 

| 5 | | | | | crr 

28 f „„ tak 

Helliot ggainſt Mr. ſerjeant J. Selby. "a 

OS | nt e the 
7 that 8 The defendant avowed the taking the cattle damage wh 
+ in lei. IX feaſant in his freehold, The plaintiff in bar of the avowr | not 
led in fee ſuch pleaded, that the duke of Buckingham was rite et legitime luch a cal 
a day, il. day ſeifed in fee of the manor of W. whereof the place is, and as 


2 YalK. 700, G | 
; Salk. 355. time out of mind has been parcel, and then he .lays a cuſtom 


within the manor, for the copyholders to have common in the place iſ 
where, and then ſets out a grant of a copyhold tenement, &c. to 
himſelf from the duke, &c. The defendant replied, that the cattle 
were damage feaſant in his freehold, ab/que hoc, that the duke 
was at the day in the bar mentioned vite et legitime ſeiſed in fee 0 
the manor, and granted the copyhold eſtate to the plaintiff, Ec 

The plaintiff demurred. Mr. Raymond for the plaintiff took ei- 

ception to the traverſe. Firſt, that the defendant ought not to 

have traverſed the rite et legitime; nor ſecondly, the day of the 
ſeiſin, becauſe if the lord were a diſpoſer, the grant would be good, 

and the time of the ſeiſin is not material, if it were before the 

grant. Mr. Weld for the defendant cited Dyer 365. as a caſe thit 

would govern this, where in replevin the defendant avowed 4 
here; the plaintiff pleaded in bar, that he was ſeiſed in fee df m 

Blackacre next adjoining to the place where, and the defendant, &c. Wi 

was bound to repair the fenſes, &c. and for fault, Sc. The defen— 

dant replied and traverſed, abſque hoc, that the plaintiff was ſeiſed in 
fee of Blackacre, &©c. The defendant demurred. And reſolved, that 

though the being ſeiſed of a preciſe eſtate of fee was not materia} 
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Ws :or conſequently traverſable ; yet the plaintiff by pleading this pre- 

ci eſtate had given the defendant the advantage of traverſing it, 
3 though any intereſt would have maintained the bar to the avowry as 

well as a fee. So here. But the court agreed clearly, that the 

traverſe was naught. 5 

Then Mr. Weld took exception to the original, that it was non- 

W {nſe, and that there was no ſuch word as averiarum, the entry 

being in the memorandum, that the defendants ſummoniti fuerunt 

= od reſpondendum the plaintiff de placito captionts et injuſte deten- 

= 7s averiarum, ea injuſte detiner. contra vad. et pleg. &c. and 

E that there was no ſuch word as detiner. But the court held it was 

not one jot material, the memorandum being no part of the decla- Memoran- 

ration, and that if the original was naught, the way muſt be to dum no par: 

E take advantage of it by oyer ; for this is but a recital, on which the ork Pw 

E King's Bench can't judge. And he cited a caſe in this court, 

where in error on judgment of the Common Pleas in debt, the re- 

cital was attachiatus inſtead of ſummonitus, and it was urged to be 

error; the court held it to be but a recital, and that the way to 

take advantage of it was to allege diminution, and take a certio- 

rari, and if the original returned was ſo, it would be error, and 

they would reverſe it, but not as it is upon the bare recital, And 

when Broderick the laſt day of the term inſiſted upon it, that it was 

not took notice of in 1 Saund. 317. nor the other reporter of that 

caſe, Holt chief juſtice remembred the caſe well himſelf, and it was 

as he reported it, and that Tw:/den juſtice ſaid it was but recital, 

Judgment was given for the plaintiff. 


The counteſs of Banbury ve /. Knolls and Wood. 


N a homine replegiando, the defendant prayed over of the writ, 8. C. Salk. f. 
and had it, and it was the p/uries, and then pleaded in abate- Viiance from 
ment a variance between the writ in the regiſter and this, v/z, that the regiſter. | 
& the words ad ipſorum (vis. pragfatae Mariae comitiſſae Banbury et Peſt. 987. 

I Caroli Knolls, Sc.) dammum non modicum et Travamen, 'were left out, ® Mod. 84. 
4 and to this the plaintiff demurr'd. And per curiam, the pfluries 

3 complaining of the delay done to the plaintiff in not executing the 

ft writ and the alias, thoſe words ad ipſerum damnum, &c. would 

bea material part of the writ, otherwiſe on the alias; and there- 

| fore being a variance from the regiſter in a point material, the writ 

| muſt be abated. And ſo it was. Holt chief juſtice ſaid, that the 

| Ponzne replegiando, and the alias, are vicontiels and not returnable, 

| but the pluries is always returnable in the Common Pleas, or 

; King's Bench, and is the very writ the court holds plea upon. And 

be bid the council of the plaintiff conſider, whether the counteſs of 
anbury and Charles Knolls could be join'd in one writ: in the firſt I l. 
8 1 | Writ two join, 


—___ n 
OI = 


The maſter 
and ſervant 
in company, 
and the rob- 
bers ſpaiiave- 
runt the ſer- 
vant. 


refers to the time of the declaration; and ſo the original, for ought 


cedents were as this is, and compared it to the caſe in 3 Jen. 246. þ 


8 


maſter; but he ſaid, that it would be well in a declaration to de- 
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writ it would be well enough, it not being returnable. But it is I "7 
queſtion, whether it would be ſo in the pluries, == Cri 
EY. . n Wy cor 
Willan-ver/. The Hundred of Stancliffe. E 75 
| * i 


Tatr. Paſch. 2 Ant. B. R. Rot. 288. 


"RROR on a judgment given in the Cad Pleas, in a the 

action on the ſtatute of hue and cry. Mr. B pp age for I con 
the plaintiff took two exceptions to the count : firſt, that the maſter die 
and ſervant were laid to be in company, and that the robbers fo 3 
liaverunt the ſervant, where it ſhould have been the maſter, 1 
goods being all the while 1 in the maſter's poſſeſſion, he being i in 
company; and for this he cited Style 150, 319 


Flolt chief juſtice agreed, that the goods were in point of law ir. 
the poſſeſſion of the maſter, and that in an indictment of robb 
againſt the thieves 1t would be well to lay, that they robbed le 


clare according to the truth of the fact, and leave the conſtru&ia 
of the law to the judges. The ſecond exception was, that it was 
ſaid in the declaration quadraginta dies jam prabtericrunt, which 


appears, might be ſued out within the for ty days; and therefore he 
ought to have ſaid, guadraginta dirs practerie, unt before the ful 
of the original. Me. Cheſbyre for the defendants ſaid, all the pre 


of adbuc, which is there held to refer to the time of the original W -./ 
Flo 

Flt chief juſtice ſaid, that they LES take the * to hare twe 
been committed the very day it is laid, and then it appears upon the only 
does 


count that the forty days were paſſed, That if they would take Wi 
advantage of it upon the original, they ſhould have craved Ul E ave 


of it. And judgment was affirmed. Schuß 

fſubſt 

ron 

Hales very. Owen. ching 

from 

S. C. 1 Salk N action upon the ſtatute of the 7 & 8 Will. 3. c. 7. fo: cv 
bas 3 double return. Upon not guilty pleaded, and a verdict H cum! 
= the plaintiff, it was now moved in arreſt of judgment by Mr. Coup! i an ac 
An action for And the ground upon which he founded his exceptions Was, cnt the | 
adyblvre if it did not appear to the court, that there was a ſufficient auth comr 
r titx- to make an election. and that that authority Was well wy WOE 
in pallian er. 1071, and a fortlori if it did appear that it was not well purſue ſuch 


en Was there no perſon elected, and conſequently no party griencs 
(0 


* "ch — * * ä * — 
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od bring an action, nor no action could lie upon this ſtatute. And 

W ft, after the recital of the act of parliament in the declaration | 

comes the writ, which is ſet out thus, quod quoddam breve domini 8 

regts e cancellaria ſua emanaſſet, vicecomitibus civitatis Coventriae l 

direfum, per quod qui dem breve (recitando quod cum de adviſa- 

mento, &c.) vicecomitibus civitatis praearttae praecepit firmiter in- 

jungendo, Sc. And ſo it does not appear who it was commanded, 

there being no nominative to praecepit, and fo for ought appears 

there was no authority to make the election. Secondly, the writ 

commands, that he ſhould make proclamation de die et loco prae- 

diftis, which refers to the day of the meeting of the parliament, 

which is the only time mentioned in the writ. And when the 

@ plaintiff in his declaration comes to ſhew how it was executed, he 

E {ys only that proclamation was made of the time of election, but 

does not ſhew the proclamation of the time of meeting of the par- 

Z lament. Thirdly, it did not appear the proclamation was made 

at the county court, much leſs at the next, the words being only 

abud civitatem Coventriae; and if that ſhould be taken to be the 

next county court, then the election could not be at the next county 

court; for he tells you, that proclamation was made at the city of 

Coventry the fourth of December, that the election would be upon 

the ninth ; and it was made accordingly the ninth, which could 

not be the next county court, for that was the fourth; and the 

county court being but one cay in law, 1t mult fall then, except it 

had been adjourned over to the ninth, which does not appear ; and 

eſpecially it being ſaid to be the ninth of December then next fol- 

lowing, which muſt be the December twelve-month. Like the 

cafe of Jones ver}, Morley, adjudged in this court Hil. ꝙ Mill. 3. 

F. R. where a man in Hilary term covenanted to levy a fine next a 

Hilary term; that was adjudged, muſt be underſtood Hilary term 3 

& twclv2-month. The ſame objection goes to the election, it being 

only ſaid to be made apud iſtam candem civitatem. Fourthly, it 

does not appear any body but himſelf was choſen, and he ought to 

bare ſhewed two were choſen ; for the writ commanding them to 

3 chute two, if only one was choſen, the writ was ill purſued in 

& iuwſtance, and conſequently the election void, which is indeed the 

q ground of all the other objections, the ſheriffs being bound in all 

chings ſtrictly to purſue the directions of the writ z and if they vary 

from i, all their proceedings, as not being purſuant to their authority, 

are void, and conſequently the plaintiff not elected, which it is in- 

cambent upon him to make himſelf out to be, to intitle himſelf to 

an action. To theſe objections it was anſwered by the council for 

| tne plaintiff, that as for the firſt, it muſt be underſtood the King | 

| commanded, and that it was the idiom of the Latin language not | = 

repeat the nominative cafe, but the verb ſhould be applied to J 

ſuch perſon named before, as beſt ſuited with the ſenſe; that it ET 
| was 85 — 
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was a rule in the fſyntax:s, that in verbis quorum fignificatio ad 1 
mines tantum pertinet, tertiae perſonae nominativus ſacpe fubaudity: 
that the original writ in debt in the regiſter was juſt as this, pra. 
cipe J. S. quod reddat J. N. triginta libras, quas ei debet et 111 
delinet, Sc. Where FJ. S. and J. N. are both dative caſes, ani 
yet the Latin is well, without repeating guas J. S. ei debet, though 
J. S. was never named before in the nominative caſe ; and thougt 
F. N. be the ſubſtantive next going before, yet it is determined by 
the ſenſe to J. S. To the reſt of the objections they gave an au. 
ſwer, that nothing was incumbent upon them, but only to ſhy WT ©. 
that they were duly elected; and that accordingly they had avere, my 
that they were debito modo elected, that whether the ſheriff pr. di n 
ceeded regularly to the election in all the ſteps of it was not h. > / oy 
cumbent upon them to ſhew, as neither that another was elects, 1 
it was enough for them to ſhew themſelves elected, which the 
had done, and that was now. found with them. And Mr. Solliciy We oy 
ſaid, that if the ſheriff had proceeded to an election irregularly, uc "a" 
he ſhould not take advantage of his own wrong; for then he would 1 
have nothing to do, but to make ſome irregular ſtep in the election, WF e 
and he would be ſecure from an action, let him act as he vu we: 
Mr. Cooper replied, that what was good Ciceroman Latin, voi Fan 
not be good in a declaration, for that required n.ore cc Laluiy, ZE 

For the caſe of the writ he ſaid, that was well enough ; tor the 
intention of a writ was to tell the matter ſhortly, and trom thence 
it has the name of breve; but declarations muſt be more particuli. 
He ſaid, that the averment of debito modo electus was not tuffivien, 
without ſhewing the manner of the election ; and it was plain the 
plaintiff's council thought ſo, becauſe they had ſet it out: but tha 
if what he had obſerved was true, that it appeared that the ſherif 
had not purſued his authority, the averment, that the plaintiff ws 
debito modo elecius, could never make it good, becauſe it was an 
averment contrary to what appeared in their own declaration : and 
if the court would refer pracceprt to the words going before, there 
were two of them, the King and the Chancery; and then it woull man 
be uncertain to which of them it ſhould be referred. And if tte es 
ſheriff proceeded irregularly, he might be puniſhed in parliament, &, bene 
but he could not be liable to an action upon the caſe for a doublc with 
return, done 
Johr 
Mr. 
op. 
one 
well 
not 
BY 
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Holt chief juſtice. The pronoun dle in the nominative cafe | 
often underſtood, Where there is a word going before, to which it 
may relate : the caſe of the praecipe quod reddat is in point; 70 b 
there underſtood, and has relation to J. §. which went betore. 

But then it is objected, that it is the nature of a writ to declare the 
mat*cr ſhortly. But though it be the nature of a writ to tell the 
matter ſhoriiy, yet it muſt be Latin, and clear, and plain, and 
| | 2 good 
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Pn emo 


004 ſenſe. The writ need not indeed be ſo particular as the de- 
© 


W (ration; as in treſpaſs, it is enough to ſay in the writ, guare bona 


ſug cept : but when you come to declare, you muſt mention the 


W particulars. But then it is objected, that indeed this is good Latin 


in Cicero, but it is not good in a declaration. But ſure what is 
ood Latin in Cicero is good Latin in law. In the concluſion of 
a plea it 1s the conſtant way for us to ſay, et hoc paratus eft vert- 
fcare, without repeating the pronoun 2. So here, if you leave 
out the parentheſis, the words. will run thus, guoddam breve domint 


E 77s e cancellaria ſua emanaſſet vicecomitibus civitatis Coventria? 
1 Q 2 


drectum per quod quidem breve vicecomitibus civitatis praedictae 
5 praecepit fir miter injungendo, &c. that muſt. be, z/le praccepit. 
E” But it is objected, that it is uncertain whether it ſhould be 2 or 
i; that is, whether it ſhould relate to the King or the Chancery. 
E But the Chancery cannot command by a writ, but only the King; 
and all writs are in the King's name. The Lord Chancellor indeed 
its in the court, and iſſues out the proceſs ; but it is the King who 
commands in the proceſs, and it cannot be underſtood otherwiſe. 
E And if this would be the ſenſe of the words leaving out the paren- 
E theſis, it will be the ſenſe of them with it in; for the parentheſis 
does not break the ſenſe at all, nor will make it worſe. But then 
it is objected ſecondly, that it does not appear here that there was 
a regular election. Nay, Mr. Cowper ſays, that it does not only 
not appear, that there was a regular election, but the contrary ap- 
E pears, 272. that it was irregular. But I think the contrary is true, 


for the election might be at the next county court, though it is not 


did that it was, for nothing appears to the court, but that the 
& county court might be adjourned; and ſince it might be ſo, why 
call not we underſtand that it was ſo? But beſides all this, it 


cauld have been enough for the plaintiff to have ſaid in his decla- Enough to ſay 


28 * ; 
23088 


Dion, that a writ was directed to the ſheriffs, and that thereupon 2 writdireted 


Eo! Job . | 3 22 to the ſherift. 
die ſheriffs proceeded to an election, and that the plaintiff was debito © 
h clectus, and he might have left out all this matter, about the. 


& manner of the election; and that which is in the declaration be- 


es, leaving out all that matter, brings the plaintiff within the 


* 
C 


onefit of the ſtatute, and he might have averred his conclufion, 


1 without ſhewing any premiſſes at all. And if he might have ſo 
nc, then when nothing appears in theſe premiſſes to the contrary, 
E ny ſhall not we intend, that the election was well? But then 
Ar. Comper objected, that it does not appear that two were choſen. 
E >uppoſe the electors will chooſe but one, or they agree to chooſe 
one firit; and then the other, and accordingly they chooſe the firft 
well, and the ſecond is a void election; the election of the one weill Fletion of 
dot be void, becauſe either another is not choſe, or not well choſe. 3 89+ 


coted as to one of them, the not executing of it as to the other 


1 5 - : | : 5 though tte 
Beſides, this is an authority to do two things; and if it be well ater is net 
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on the count 
to be a void 
election, the 
plaintiff cen- 
not maintain 
his action. 


will not avoid the execution of it as to the firſt. Like the caſe of 
a power of revocation; a man may revoke part only, or part at 
one time, and part at another: ſo here, the electors may chooſe 
one firſt, or one only, and not another, and authorities in execy. 
1 


tion of juice are favoured ; and therefore if a writ be directed t MK 7: 


7 oj 1 4. ; : ' l 1 TTY „ IJ” x LP a La k % . 5 >; g . 
four bailiffs, tro may exccute it, Eeſides, it appears upon tte 


writ, that the ſherifts returned two dentures. VIZ. one with 2 77 
Sir Chriſtaben Nales and Hopkins, and the other with Hopkins and. 
Neale. But ſuppoſe there were an irregularity in the execution of 
the writ, ſhail the ſheriff take advantage of it? Since he has pre- 
tended to execute the writ, and make a return, he ſhall never tak; 150 
advantage of any etror in the proceedings. = 
Þ = 

Pcovoll juſtice. Leaving out the parentheſis, the matter is plain 
and it is Be nature of a parentheſis to be left out. The Chancery 
cannot c. ECT by a writ, it muſt be the King mutt command, : 
There is more doubt upon the matter of the adjournm ent, I think, . 
that if it had appeared upon the record, that the election was a voii an 
CIO! , the plaintitt could not have maintained this action; but gre, 
it docs not * that the ſheriff made proclamation of the time 
Of the mecting of the parliament ; but yet he might have done i, ( 
though it Jong not . appear upon the writ, in which it is by 10 jeel 
means neceſſary to ſet it out. It a ppears he made proclamation of [21 
the time of the election; but then f is {aid, it does not, appear he und 


the election at the next county court. But nothing appear 


do YO J „ G 80 8 hd wal „ 
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taking, and that without that it would not lie; and therefore the 


910 Irin. Term 2 Annae reginae. 
no man living that i is not a 2 could think of: and indeed | 3 
appears by the 1 o that caſe in 3 Cro. 81 5. that it was adjudgeq 
by two judges only, viz. Gawdy and Clench. But in 1 Ventr. 121 
there is a breach ail 50 upon a bond conditioned to give a try, 
account, that the deſendant had not accounted for 30 J. the defer. 
dant ſhewed that he locked the money up in his maſter's warehouſe. 
and it was ſtole from thence, and that was held to be a good xc. 
count. But when a man undertakes ſpecially to do ſuch a thing, i 
is not hard to charge him for his neglect, becauſe he had the. Look 
committed to his cuſtody upon thoſe terms, 
| Powys agreed upon the neglect. 

Powell, The doubt is, becauſe it is not mentioned in the dc. wi: 
claration, that the defendant had any thing for his pains, nor thx YZ ene! 
he was a common porter, which of itſelf imports a hire, and that AF that 
he is to be paid for his pains. So that the queſtion is, whether ml 
action will lie againſt a man for doing the office of a friend, when diff. 
there is not any particular neglect ſhewn ? And I hold an adi ME: 1g. 
will lie, as this caſe is. And in order to make it out, I ſhall fir WF und 

ſhew, that there are great authorities for me, and none againſt me; t 
and then ſecondly, I ſhall ſhew the reaſon and git of this action; WF take 
and then thirdly, I ſhall conſider Soutocate' 'F- ; rp : 
this 
ROS Thoſe authorities in the Nele 110. 4. b. of the pipe g ent 
wine, and the cure of the horſe, are in point, and there can de 5 
no anſwer given them, but that they are writs; which are frame! ie 
ſhort. But a writ upon the caſe muſt mention every thing that 3 24s 
material in the caſe, and nothing is to be added to it in the count, 105 

but the time, and ſuch other circumſtances. - But even that ob. 

jection is anſwered by Raft. Eutr. 13. c. where there is a declaration | 

10 general. The year books are full in this point. 43 Ed. 3. 33-6 

there is no particular act ſhewed. There indeed the weight 1s laid 
Bro. action more upon the negle@, than the contract. But in 48 Fdw, 3. b. 
NY the cale, and 19 Hen. 6. 49. there the action is held to lie upon the under- "8 


undertaking is held to be the matter traverſable, and a writ b 


quaſhed for want of laying a Place of the under taking. 2 Hen. 7. 1. 3 | 
7 Hen. 4. 14. theſe caſes are all in point, and the action achudge 3 
to lie upon the undertaking. | 1 * 
E sent 

2. Now to give the reaſon of theſe caſes, the git of theſe actios us 

is the undertaking. The party's ſpecial offiunpſi and undertakin; WF = 
obliges him ſo to do the thing, that the baylor come to no | =E 
mage by his neglect. And the bailee in this caſe ſhall anſwer a "n | 


cidents, as if the goods are ſtolen ; but not ſuch accidents and 


2 caſualtic 
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F <ſnaltics as happen by the act of God, as Fre; tempeſt, Se. 80 oy PR 


W i is 1 Jones 179. Palm. 548. For the bailee is not bound, upon e 2gaint | 
any undertaking againſt the act of God. Juſtice Jones in that God, but 
cdaſe puts the caſe of the 22 A. where the ferryman overladed the ag inſt rob. 
boat. That is no authority J confeſs in that cafe, for the action ber-. 
tbere is founded upon the ferryman's act, v/z. the overlading the 

boat. But it would not have lain, ſays he, without that act; 
becauſe the ferryman, notwithſtanding his undertaking, was not 
bound to anſwer for ſtorms. But that act would charge him 
without any undertaking, becauſe it was his own wrong to over- 

ade the boat. But bailees are chargeable in caſe of other acci- 

E nts, becauſe they have a remedy againſt the wrong doers: as in 

cuſe the goods are ſtolen from him, an appeal of robbery will lie, 
wherein he may recover the goods, which cannot be had againſt 
enemies, in caſe they are plundered by them; and therefore in 

chat caſe he ſhall not be anſwerable. But it is objected, that here 

E” is no conſideration to ground the action upon. But as to this, the 
difference is, between being obliged to do the thing, and anſwer- 

1 ing for things which he has taken into his cuſtody upon ſuch an 

E undertaking. An action indeed will not lie for not doing the thing, 

bor want of a ſufficient conſideration ; but yet if the bailee will 

take the goods into his cuſtody, he ſhall be anſwerable for them; 

por the taking the goods into his cuſtody is his own act. And 

this action is founded upon the warranty, upon which I have been 

W contented to truſt you with the goods, which without ſuch a war- 

E ranty I would not have done. And a man may warrant a thing Wente 
Without any confideration, And therefore when I have repoſed without a | 
a truſt in you, upon your undertaking, if I ſuffer, when J have ſo eonſderation. 
ceclied upon you, I ſhall have my action. Like the caſe of the 

ounteſs of Salop. An action will not lie againſt a tenant at will 

enerally, if the houfe be burnt down. But if the action had been 

ounced upon a ſpecial undertaking, as that in conſideration the 

or would let him live in the houſe, he promiſed to deliver up 

Wii toute to him again in as good repair as it was then, the action 

aid have lain upon that ſpecial undertaking, But there the 


Y aCtic : f 2 | 
tie on was laid generally. 
it 5 


3. Soutboote's caſe is a ſtrong authority, and the reaſon of it That rotion 


me Wd ; end „ 5 
3oed comes home to this, becauſe the general bailment is there taken to 2 J 
© FR Ws 


* an undertaking to deliver the goods at all events, and fo the judg- 83. b that a 
ent eis founded upon the undertaking. But I cannot think, that Sever! bail. 
„ Ecneral bailment is an undertaking to keep the goods fafely at all Jt 8 


1008 = FF eee eee bailment to 
1s ens. That is hard. Coe reports the cafe upon that reaſon, but be ſafely kept 
90 EM 1-06 a | | . a 
* akes a difference, where a man undertakes ſpecially, to keep '* all one, was 


T- : d . dt b 
$£9s as he will keep his own. Let us conſider the reaſon of the a by the 


r ac” ; : 88 13% law by the 
and ele. For nothing is law, that is not reaſon. Upon conſideration whole court, 


| ex relatione 
u 8 
| | ern mri Bunbary, 


2 / ä 
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* of the authorities there cited, I find no ſuch difference. In 9 Ed 
4. 40. 6. there is ſuch an opinion by Danby. The caſe in 3. Hey, 


7. 4. was of a ſpecial bailment, fo that that caſe cannot go very ( 5 
in the matter. 6 Hen. 7. 12. there is ſuch an opinion by the by, of 
And this is all the foundation of Sourbcote's caſe. But there ae be 
caſes there cited, which are ftronger againſt it, as 10 Hen. 7, 26, the 
29 Af. 28. the caſe of a pawn. My lord Coke would diftinguig Bl 4 
that caſe of a pawn from a bailment, becauſe the pawnee has , 71 
ſpecial property in the pawn ; but that will make no difference, WW ... 
becauſe he has a ſpecial property in the thing bail'd to him to keep. BW hai 
8 Bidw. 2. Pitab. detinue 59. the caſe of goods bail'd to a mn, Wi . p 
lock'd up in a cheſt, and ſtolen; and for the reaſon of that cat, be 
ſure it would be hard, that a man that takes goods into his cuſto be 


to keep for a friend purely out of kindneſs to his friend, ſhould be J the 


chargeable at all events. But then it is anſwered to that, that the of 

bailee might take them ſpecially. There are many lawyers dont bon 

know that difference, or however it may be with them, half man. WW wo 

- kind never heard of it. So for theſe reaſons, I think a general bail. WW tir 
ment is not, nor cannot be taken to be, a ſpecial undertaking ty der 
keep the goods bail'd ſafely againſt all events. But if a man des lex 
undertake ſpecially to keep goods ſafely, that is a warranty, an! WWW of | 

will oblige the bailee to keep them ſafely againſt perils, where Ee 

has his remedy over, but not againſt ſuch where he has no remedy / 
„„ kee 

7 . | | a b: 

Holt chief juſtice. The caſe is ſhortly this. This defendant u. wit! 

dertakes to remove goods from one cellar to another, and there H him 

them down ſafely, and he managed them ſo negligently, that to 6 1 

want of care in him ſome of the goods were ſpoiled. Upon , gene 

guilty pleaded, there has been a verdict for the plaintiff, and thi the 

upon full evidence, the cauſe being tried before me at Guz/dtal.WM- then 

There has been a motion in arreſt of judgment, that the declarationM pros 

is inſuthcient, becauſe the defendant is neither laid to be a commal tio « 

porter, nor that he is to have any reward for his labour, So ti. :-c- 

the defendant is chargeable by his trade, and a private perſon can fic! 
be charg'd in an action without a reward, have 
| | | baile 

I have had a great conſideration of this caſe, and becauſe ſem kee 
of the books make the action lie upon the reward, and rome vp form 
the promiſe, at firſt I made a great queſtion, whether this decla the | 
tion was good. But upon contideration, as this declaration WI not, 
think the action will well lie. In order to ſhew the grounds, up, there 

which a man ſhall be charged with goods put into his cuſtody verſa 
eis forts of Mult ſhew the ſeveral ſorts of bailments. And there are ſix ſorts it is 
bailnents. bailments. The firſt ſort of bailment is, a bare naked bailme WM undi 
Hebe, goods, delivered by one man to another to keep for the uſe ol butt 


Hs k ſ 
n 4 I 
*. : * 8 1 1 n . al Ul 
Wt) ; 
15 urs Y > . x 


| pailor ; and this I call a depoſſtum, and it is That fort of bailment 
| hich is mentioned in Southcote's caſe, The ſecond fort is, when 
E ods or chattels that are uſeful, are lent to a friend gratis, to be 
| ied by him: and this is called commodatum becauſe the thing is to Accommeds- 
de reſtored in ſpectre, 


work or carriage, which is this 
| things, not ſo much that they are all of them ſo neceflary in or- 


— — 
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The third fort is, when goods are left with 
the bailee to be uſed by him for hire: this is called locatro et con- Licatio. 


| guctio, and the lender is called locator, and the borrower condufcr. 


The fourth ſort is, when goods or chattels are delivered to another Pawns. 

as a pawn, to be a ſecurity to him for money borrowed of him by the 

bailor: and this is called in Latin vadium, and in Engliſb a pawn or 

a pledge. The fifth fort is, when goods or chattels are delivered to Things to be 
be carried, or ſomething 1s to be done about them for a reward to ene 4 | 
be paid by the perſon who delivers them to the bailee, who is to do 

the thing about them. The ſixth fort is, when there is a delivery To be carried 
of goods or chattels to ſome body, who is to carry them, or do ee 
ſomething about them gratis, without any reward for ſuch his 

preſent caſe. I mention . theſe 


der to maintain the propoſition which is to be proved, as to 
clear the reaſon of the obligation, which is upon perſons in caſes 
of truſt, | 


As to the firſt ſort, where a man takes goods in his cuſtody to 
keep for the uſe of the bailor, I ſhall conſider, for what things ſuch 
a bailee is anſwerable. He is not anſwerable, if they are ſtole Not aniver- 
without any fault in him, neither will a common neglect make neral bailment 
him chargeable, but he muſt be guilty of ſome groſs neglect. Fhere without a 
is I confeſs a great authority againſt me, where it is held, that a 83 
general delivery will charge the bailee to anſwer for the goods if | 
they are ſtolen, unleſs the goods are ſpecially accepted, to keep 


then only as you will keep your own, But my lord Cote has im- 
proved tne caſe in his report of it, for he will have it, that there is 
no ditierence between a ſpecial acceptance to keep ſafely, and an 


A PAA 


, acceptance generally to keep. But there is no reaſon nor juſtice in 
 ſuct:.a caſe of a general bailment, and where the bailee is not to 

have any reward, but keeps the goods merely for the uſe of the 

| batlor, to charge him without ſome default in him. For if he 


keeps the goods in ſuch a caſe with an ordinary care, he has per- 


formed, the truſt repoſed in him. But according to this doctrine. 


the bailee muſt anſwer for the wrongs of other people, which he is 
not, nor cannot be, ſufficiently armed againſt. If the law be lo, 


there muſt be ſome juſt and honeſt reaſon for it, or elſe ſome uni- 


verſal ſettled rule of law, upon which it is grounded; and therefore 
it is incumbent upon them, that advance this doctrine, to ſhew an 
undiſturbed rule and practice of the law according to this poſition. 
Eut to ſhew that the tenor of the law was always otherwiſe, I thall 
give 


able for a 8 


17 
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Balles comes DrOPriae [atuitati hoc debet tmputare. As ſuppoſe the bailes is an 
idle, careleſs, drunken fellow, and comes home drunk, and leaves 


and acer Dis 
Cor 5 


* * 
ric me drun PL 


6 - 


4 


Op 32 =) 


upon that learning, and there the opinion is, that the bailee is ng 


time and ever fince, againſt the opinion of that caſe, When! 
read Southcote's caſe heretofore, I was not fo diſcerning as my bo- 


g. aid quem res deponitur, re obligatur, et de ea re, quam accepit, 


—— W_— 
give a hiſtory of the authorities 3 in the books in this matter , ani 
by them ſhew, that there never was any ſuch reſolution given he. 


fore Seuthcote's caſe, The 29 Aff. 28. is the firſt caſe in the books 


chargeable, if the goods are ſtole. As for 8 Ede. 2. Fitz, detimy 
59. where goods were locked in a cheſt, and left with the bailee 
and the owner took away the key, and the goods were ſtolen, and 
it was held that the bailee ſhould not anſwer for the goods, The 
caſe they ſay differs, becauſe the bailor did not truſt the bailee wi 
them. But I cannot ſee the reaſon of that difference, nor why the nnr, 
bailee ſhould not be charged with goods in a cheſt, as well as with diae 


goods out of a cheſt, For the bailee has as little power over then, dig 


when they are out of a cheſt, as to any benefit he might have b _ Ft 


them, as when they are in a cheſt ; and he has as great power u puta 
defend them in one caſe as in the other. The caſe of 9 Edu. 4. rent 
40. 6. was but a debate at bar. For Danby was but a counſel then, upoi 
though be had been chief juſtice in the 3 of Edw, 4. yet he | fafe! 
was removed, and reſtored again upon the reſtitution of Hen. b. « WW that 


appears by Duzdale s Chronica Series. So that what he ſaid cannot 
be taken to be any authority, for he ſpoke only for his client ; and 
Genney for his client ſaid the contrary. The caſe in 3 Hen. 7 4. 
is but a ſudden opinion, and that but by halt the court; and yet that 
is the only ground for this opinion of my lord Cote, which beſide 
he has impr oved. But the practice has been always at Guzldhall, to 
diſallow that to be a ſufficient evidence, to charge the bailee. And 
it was practiſed fo before my time, all chief juſtice Pembertn! 


ther Powys tells us he was, to diſallow that caſe at firſt, and came 
not to be of this opinion, till J had well conſidered and digeſted 
that matter. Though I muſt confeſs reaſon is ſtrong againſt the 
caſe, to charge a man for doing ſuch a friendly act for his friend, 


but ſo far is the law from being fo unreafonable, that ſuch a bailee lige 
is the leaſt chargeable for neglect of any. For if ha keeps the goods end 
bailed to him, bat as he keeps his own, though he keeps his own but he 


negligently, yet he is not chargeable for them, for the Keeping 
them as be Keeps his own, is an argument of his honeſty, A fir- 

t:9r1 he ſhall not be charged, where they are ſtolen without any neg- 
I-ct in him. Agree able c this is Bran, lib. 3. c. 2. 99. b. 5 


oy 
mon 
ney, 
uur 
truſt 
Fer 
6 bare 
wor. 
2 


; eftItus nda tenetur, et etiam ad id, jt uid inre depoſita Golo commiſe- 
rif; CU, þae autem nome non tenetur, ſcilicet diſidiae vel nt gen. 
tur, qilio qu negligenti amico rem cuſlodiendan tradit, fibi ip & 


all his doors open, and by reaſon thereof the goods happen to I 
oe © ſtoic 
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W 71 with his own; yet he ſhall not be charged, becauſe it is the 
bailor's own folly to truſt ſuch an idle fellow, So that this ſort 


. e * 
rey - _ * A _ 


a_ 


of bailee is the leaft reſponſible for neglects, and under the leaſt 
obligation of any one, being bound to no other care of the 


bailed goods, than he takes of his own, This Bra&on I have 
W cited is, I confeſs, an old author, but in this his doctrine is 
aoreeable to reaſon, and to what the law is in other countries. The 
O : | „ | h _— . 3 , T R | 
civil law is ſo, as you have it in Tuſiznan's Inſt. lib. 3. tit. 15, 
There the law goes farther, for there it is ſaid, Ex eo ſolo tene- 
nur, / quid dolo commiſerit: culpae autem nomine, id eſt, defi- 
de ac negligentiae, non tenetur, | Ttaque ſecurus eſt qui parum 
alligentern cuſtoditam rem furto amiſerit, quia qui negligenti 
amico rem cuſtoatendam tradit, non ei, fed ſune facilitati id im- 
bulare debet. So that a bailee is not chargeable without an appa- 4 
4 ; 0 | £4 8 
rent groſs neglect. And if there is ſuch a groſs neglect, it is looked tea an evi- 
upon as an evidence of fraud. Nay, ſuppoſe the bailee undertakes dence of fraud. 


= fafcly and ſecurely to keep the goods, in expreſs words, yet even 


chat won't charge him with all fort of neglects. For if ſuch a 


E promiſe were put into writing, it would not charge fo far, even 
then. Hob. 34. a covenant, that the covenantee ſhall have, occupy 
and enjoy certain lands, does not bind againſt the acts of wrong 
| docrs. 3 Cro. 214. acc. 2 Cro. 425. acc. upon a promiſe for quiet 
enjoyment. And if a promiſe will not charge a man againſt wrong 
| docrs, when put in writing, it is hard it ſhould do it more fo, when 


W ſpoken. Doct. & Stud. 130. is in point, that though a bailee do promiſe to re- 
promiſe to re-deliver goods ſafely, yet if he have nothing for the deliver ſafely 
keeping of them, he will not be anſwerable for the acts of a wrong d. obliging 

beer. So that there is neither ſufficient reaſon nor authority t 


E gol negligence, he will be chargeable, but not for any ordinary 
neglect. As to the ſecond fort of bailment, vis. commodatum or 


2 


I 
* 
2 
25 
5 


eder, becauſe the bailee has a benefit by the uſe of them, ſo as if ws 
de bailce be guilty of the leaſt neglect, he will be anſwerable; as 

a man ſhould lend another a horſe, to go weſtward, or for a 
month; if the bailee go northward, or keep the horſe above a 
montb, if any accident happen to the horſe in the northern jour- 
Ley, or after the expiration of the month, the bailee will be 
Clurgeable; becauſe he has made uſe of the horſe contrary to the 
ruft he was lent to him under, and it mav be if the horſe had 
been uſed no otherwiſe than he was lent, that accident would not 


ſave befallen him. This is mentioned in Bratton ubi ſupra : his yy 
ords are, I autem cui res aliqua utenda datur, re obligatur, 


Lee commogata eft, fed magna differentia eft inter mutuum et 
My Eo i commo- 


I . N 


roſs neg - 


againſt the acts 
I | 55 0 , uy to of wrong 
W {upport the opinion in Southcote's caſe ; if the bailee be guilty of doers. 


=. - ; | k : '* Accidents 
ending gratis, the borrower is bound to the ſtricteſt care and di- happen by 


gencc, to keep the goods, fo as to reſtore them back again to the negſect on a 
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Practon be- 1 os Hy pt / 
tenetur, wel ejus pretium, fi forte incendio, ruina, naufragio, a 


A hirer bound As to the third fort of bailment, ſcilicet locatio or lending fi 


Property in a 
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Note, in the cginmodatum; quia is qui rem mutuam àaccepit, ad tþſam reftituendey 


fore me, it is 5 f 0 | 6 TO 

commdatam, Iatronum vel hoſlium incurſu, conſumpta fuerit, vel deperdita, 2 
wn par rg tracia vel ablata. Et qui rem utendam accepit, non ſilſicit ad , 
e a miliake, 1 ny 9 1 8 TB. ” + 
PR" "os cuſtodiam, quod - talem diligentiam adbibeat, qualem futs rebu; 2 


find by 7uſi- prlis adbibere ſelot, fi alins eam diligentius potuit cuſtodire; ad yjy 


3 . , autem majorem, vel caſiis fortuitos non tenetur quis, niſi culpa fu 1 
P, ITOM G TY 4; 4 a . « ; p | 5 

agen: Bro intervenerit. Ut fe rem ſibi commodatam domi, ſecum detuleri; cun 00 

6% has taken peregre profectus ſuerit, et illam imcurſu Hoſtium vol Praedimuy 1 

®. | } a 

- 


! 18 Aultine._ g R e A . . . . . 
ae 0 vel nausfragio amiſerit, non eft dubium quin ad rei reſtitutionem fo. 
, wh I 7 6 . 3 - 

almoſt word 7eatur, I cite this author, though I confeſs he is an old one, becauſ 


for word. his opinion is reaſonable, and very much to my preſent purpcſ, a3 
pailee ca and there is no authority in the law to the contrary. But if iht rc 
| Horſe by loan bailec put this horſe in his ſtable, and he were ſtolen from thence m 
A bu the bailee ſhall not be anſwerable for him. But if he or hi x 
5 "ſervants leave the houſe or ſtable doors open, and the thieves take 7 
the opportunity of that, and ſteal the horſe, he will be charge. g 

able; becauſe the neglect gave the thieves the occaſion to ſteal th 2 

horſe. Brafon ſays, the bailee muſt uſe the utmoſt care, but zz 411. 

he ſhall not be chargeable, where there is ſuch a force as he canng fer 

reliſt. | if 

mt 

| 


roimott care, hire, in this caſe the bailee is alſo bound to take the utmoſt ca, 
on ey Ar and to return the goods, when the time of the hiring is expire Ae 
he And here again I muſt recur to my old author, el. 62. C. Nui ji 


'# 3 7 5 3 / £ - 24 1775 p * : 73  £;* i : * 2 : 1,3 . 1 
| Tot VeNmMentorum, diu ol Argent, vel alterius 07  lanenti, 0 19 
8 a 7 7 1 . a IN "OP. 4 * . 5 : 1 4 _ 
menti, merceaem aeacrit vol prom:fer if, Talis ab eo dehderati! my |} cal 
42 5 . we A 


flodia, gqualem diligentiſſlins pati familias furs rebus adbibet, qua 


/ provfiiterit, et rem aliquo caſu amiſerit, ad rem reſtituendam in qu! 
tenebitur, Nec ſiiſſicit aliguem talem diligentiam adbibere, gui us 
fois rebus propriits adbiberet, niſi tal adbibuerit, de qua fuferi 10 
dict: . From whence it appears, that if goods are let out © Pa 
a reward, the hirer is bound to the utmoſt diligence, ſuch as fh OF 

4 


\ 
bb X 
NOK amgent father OF a FAIILY. NICS 35 and ut he utes that, (Gul 


be diſcharged. But every man, how diligent ſoever he be, bei 
liable to the accident of robbers, though a diligent man is not 


liable as a carcleſs man, the bailee ſhall not be anſwerable in ti FAR 
| caſe, if the goods are ſtolen. | 107 


4 


As to the fourth fort of baiiment, viz, dadium or a pan, ll 
this I ſhall conſider two things; firſt, what property the pawit] R 
has in the pawn or pledge, and ſecondly for what neglects he {1 


pawn, make ſatisfaction. As to the firſt, he has a ſpecial property, i 
the pawn is a fecuring for the pawnee, that he ſhall be repaid | 
debt, and to compel the pawnor to pay him. But if the paw! 


2 | | uc! 


care, 
Ired, 


* 
1 fri 
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ach as it will be the worſe for uſing, the pawnee cannot uſe it, 
as cloaths, Cc. but if it be ſuch, as will be never the worſe, as 
if jewels for the purpoſe were pawn 'd to a lady, ſhe might uſe 
them. But then ſhe muſt do it at her peril, for whereas, if ſhe 
keeps them lock'd up in her cabinet, if her cabinet ſhould be broke 
oben, and the jewels taken from thenee, ſue would be excuſed ; 


* (he wears 9888 abroad, and is there robb' d of them, ſhe will 


- 
—— 


e anſwerable. And the reaſon 1s, becauſe the pawn is in the na 


ture re of a depoſit, and as ſuch is not liable to be uſed. And to this 
ettect is Ow. 123. But if the pawn. be of ſuch a nature, as the 
pawnee is at any charge about the thing pawn'd, to maintain it, 

as a horſe, cow, Sc. then the Ano may uſe the horſe in a 
reaſonable manner, or milk the cow, Sc. in recompenſe for the 
1 As to the ſecond point Br 470 n 99. b. gives you the an- 
fer. Creditor, qui pignus accepit, re obligatur, "et ad illam reſti- 
nendanm tonctur; gf cum hujujmoar res in pignus data | F utriuſqus 

rratio, ſcilicet debitoris, quo magis ei pecuma crederetur, et cred;- 
ris que magis ei in tuto fit creditum, ſu eit ad ejus ret cuſtodiam 


Iiliventiam exafam adbibere, quam ſi praeſiiterit, et rem caſu ami- 


41 


4 


f a creditor takes a pawn, he is bound to reſtore it upon the pay- Java I 
ment of the debt; but yet it is ſufficient, if the pawnee uſe true are Catif- 
diligence, and he will be indemnified in ſo doing, and notwith- faction. 
ſtanding the lots, yet he ſmall reſort to the pawnor for his debt. 
Agree -able to this is 29 A. 28. and Seuthcote's caſe. But indeed 
the reaſon given in SoutÞeote's cafe is becauſe the pawnee has a 
ſpecial property in the pawn. But that is not the reaſon of the 

caſe ; and there is another reaſon given for it in the book of Aſſiſe, 
which is indeed the true reaſon of all theſe caſes, that the law re- 


* * 


quires nothing extraordinary of the pawnee, but only that he ſhall 


1 
og a 1 4 = 1 2 — 1 y 
ile an ordinary care for reſtoring the goods. But indeed, if the 
; . ? ? 1 f 4 2 4 = ? 2 ig: 
BO for which the goods were pawn'd, be tender d to the 


awnee before they are loſt, then the pawnee mall be; wee, le 

or 5 becauſe the pawnee, by detaining them after the tender 

of che money, is a wrong doer, and it is a Wrongful Geiger of. 

the goon, and .the ſpecial property of the pawn ee is determined. 

And a man that keeps goods by wrong, mui: be anſwerable for & man that 
em at I events, for the detaining of then by him, is the rea- Feeps goods 
ſon of the loſs. Upon the ſame difference as the law i Tg 
dion to pawns, it will be found to ſtand 1 in relation to goods 


6 
_ 
— 4 


As to the fifth ſort of bailment, vi2. a delivery to carry or Banment to 
otherwiſe manage, for a reward to be paid to the bailee, thoſe carry for hire. 
caſes are of two ſorts; either a delivery to one that exercifes a 


b pablick employment, or a delivery to a A ivate 2 Firlt ik it 
be to a perſon of the firſt ſort, and he is to have a reward, he is 
bound 
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Common car- bound ta anſwer for the goods at all events. And this is the caſe 
a ogg of the common carrier, common hoyman, maſter of a ſhip, &.. 
ſhips. which caſe of a maſter of a ſhip was firſt adjudged 26 Car, 2. in 
Raym. 220. the caſe of Mors verſ. Slew. The law charges this perſon thus in- 
3c 792 truſted to carry goods, againſt all events but acts of God, and «f 
the enemies of the King. For though the force be never ſo great, 
as if an irreſiſtable multitude of people ſhould rob him, neverthe. 
Teſs. he is chargeable. And this is a politick eſtabliſhment, con. 
trived by the policy of the law, for the ſafety of all perſons, MF bei 
the neceſſity of whoſe affairs oblige them to truſt theſe ſorts of not 
perſons, that they may be ſafe in their ways of dealing; for els WF thor 
theſe carriers might have an opportunity of undoing all perſons WE 
that had any dealings with them, by combining with thieves, &. 
and yet doing it in ſuch a clandeſtine manner, as would not be 
poſſible to be diſcovered. And this is the reaſon the law is found- 
Bees, fac. ed upon in that point. The ſecond fort are bailies, factors, and 
tors. ſuch like, And though a baily is to have a reward for his ma. 
| Vent. 121: nagement, yet he is only to do the beſt he can. And if he be 
2 robb'd, Sc. it is a good account. And the reaſon of his being a 
ſervant is not the thing ; for he 1s at a diſtance from his maſter, 
and acts at diſcretion, receiving rents and ſelling corn, &c. And 
yet if he receives his maſter's money, and keeps it lock'd up with 
a reaſonable care, he ſhall not be anſwerable for it, though it be 
ſtolen. But yet this ſervant is not a domeſtick ſervant, nor under 
his maſter's immediate care. But the true reaſon of the caſe is, it 
would be unreaſonable to charge him with a truſt, farther than 
the nature of the thing puts it in his power to perform it. But it 
is allowed in the other caſes, by reaſon of the neceflity of the 
thing. The ſame law of a factor, 
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As to the ſixth ſort of bailment, it is to be taken, that the 

1.1.6 to goa bailee is to have no reward for his pains, but yet that by his ill 
thing gratis. Management the goods are ſpoiled. Secondly, it is to be under- 
ſtood, that there was a neglect in the management. But thirdly, it 

it had appeared, that the miſchief happened by any perfon that met 

See before, the cart in the way, the bailee had not been chargeable. As if a 
911. elrunken man had come by in the ſtreets, and had pierced the 
cask of brandy; in this caſe the defendant had not been anſwerable 

ſor it, becauſe he was to have nothing for his pains. Then the 

bailee having undertaken. to manage the goods, and having ma— 

naged them ill, and ſo by his neglect a damage has happened to 

the bailor, which is the caſe in queſtion, what will you call this 

In Bractan lib. 3. 100, it is called mandatum. It is an obligation 

which ariſes ex mandato. It is what we call in Exgliſb an acting 
Caſe for negli by commiſſion. And if a man acts by commiſſion for another 
My * gratis, and in the executing his commiſſion behaves himſelf negll- 
miſſion gratis. 1 | | — gently | 


* i. * - * 


Pere 
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genthy, he 1s anſwerable. Vinnius in his commentaries upon Jti- 
nian, lib. 3. fit. 27. 684. defines mandatum to be contractus quo 
aliquid gratuito gerendum commtitur et accipitur. This under- 
taking obliges the undertaker to a diligent management. Bracton 
nbi ſupra lays, contrabitur etiam olligatio non ſolum ſcripto et ver- 
bi, fed er conſenſu, ficut in contractibus bonae fider ; tf in emptioni- 
bus, venditi ontbus, locationibus, conductionibus, ſocietatibus, et man- 
Jatis, I don't find this word in any other author of our law, 
beſides in this place in Bracton, which is a full authority, if it be 


3 
— . : 


I be reaſons are, firſt, becauſe in ſuch a caſe, a neglect is a de- 
. ceipt to the bailor. For when he intruſts the bailee upon his 
E undertaking to be careful, he has put a fraud upon the plaintiff by 
being negligent, his pretenſe of care being the perſuaſion that in- 


Abr. 10. 2 Hen. 7. 11. a ſtrong caſe to this matter. There the 
= caſe was an action againſt a man, who had undertaken to keep a 
there the reaſon of the judgment is given, becauſe when the party 
has taken upon him to keep the ſheep, and after ſuffers them to 
periſh in his default; in as much as he has taken and executed his 
bargain, and has them in his cuſtody, if after he does not look to 
them, an action lies. For here is his own act, viz. his agree- 
ment and promiſe, and that after broke of his ſide, that ſhall give 


a ſufficient cauſe of action. 


"1\ 3 — 9 e 


him with the goods is a ſufficient conſideration to oblige him to a 
E careful management. Indeed if the agreement had been executory, 
0 carry theſe brandies from the one place to the other ſuch a day, 
che defendant had not been bound to carry them. But this is a 
different caſe, for aſſumpfit does not only ſignify a future agree- 
ment, but in ſuch a cafe as this, it ſignifies an actual entry upon 
L the thing, and taking the truſt upon himſelf. And if a man will 


will lie againſt him for that, though no body could have com- 
belled him to do the thing. The 19 Her. 6. 49. and the other 
þ caſes cited by my brothers, ſhew that this is the difference. But in 
| the 11 Hen, 4. 33. this difference is clearly put, and that is the 
| only caſe concerning this matter, which has not been cited by my 
brothers. There the action was brought againſt a carpenter, for 
| Yy that 


not thought too old. But it is ſupported by good reaſon and au- 


E duced the plaintiff to truſt him. And a breach of a truſt under- A breach of « 
E taken voluntarily will be a good ground for an action. 1 Roll. truſt under. 


taken volun- 
tarily isa good 
ground for an 


E hundred ſheep, for letting them be drown'd by his default. And ion. 


But ſecondly it is objected, that there is no conſideration to 
& ground this promiſe upon, and therefore the undertaking is but 
a nudum pactum. But to this T anſwer, that the owner's truſting 


do that, and miſcarries in the performance of his truſt, an action 
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that he had undertaken to build the plaintiff a houſe within ſuch , MR 
time, and had not done it, and it was adjudged the action woylz BR 
not lie. But there the queſtion is put to the court, what if e 9 
had built the houſe unſkilfully, and it is agreed in that cafe 1 n 
action would have lain. There has been a queſtion made, If Ide. MR 1; 
liver goods to A., and in conſideration thereof he promiſe to e. ;, 
deliver them, if an action will lie for not re-delivering them; ad- th 
in 7elv. 4. judgment was given that the action would lie. Bt tie 
that judgment was afterwards revers'd, and according to that e. 2 
verſal, there was judgment afterwards entred for the defendant i; an 
the like caſe. Yelv. 128. But thoſe caſes were grumbled at, aud 
the reverſal of that judgment in Ye. 4. was faid by the judges ts 
be a bad reſolution, and the contrary to that reverſal was afterward de 
moſt ſolemnly adjudged in 2 Cro, 667. Tr. 21 Jac. 1. in the by 
In caſeofa King's Bench, and that judgment affirmed upon a writ of error, . m 
ena Fog „And yet there is no benefit to the defendant, nor no conſideration ch 
"on Fin 4e in that caſe, but the having the money in his poſſeſſion, and being Vu 
-ra, truſted with it, and yet that was held to be a good conſideration, ha 
And ſo a bare being truſted with another man's goods, muſt he © 
taken to be a ſufficient conſideration, if the bailee once enter upon WF fta 
the truſt, and take the goods into his poſſeſſion. The declaration all 
in the caſe of Mors ver /. Slew was drawn by the greateſt drawer = 
in England in that time, and in that declaration, as it' was alway ” 
in all ſuch caſes, it was thought moſt prudent to put in, that: oF 
reward was to be paid for the carriage. And ſo it has been uſul 188 
to put it in the writ, where the ſuit is by original. I have fai ya 
thus much in this caſe, becauſe it is of great conſequence, that tix ' | 
law ſhould be ſettled in this point, but I don't know whether | _ 
may have ſettled it, or may not rather have unſettled it. Bt = 
however that happen, I have ſtirred theſe points, which wilt! F 
heads in time may ſettle. And judgment was given for tit 40 
plaintiff. fs 8 e 2 
| | | & laid 
Regina ver/. Goddard and Carlton. dee 
8 any 
5. C. Salk. A” indictment for forging an aſſignment of a leaſe : the IN! oa, 
"0 dictment was, Juratores ſuper ſacramentum ſuum praff ak 
3 tant, quod cum teſtatum eæxiſtit per quandam indenturam, quod J. a = 
e dimiſiſſet et conceſſuſet, et per eandem indenturam di miſit et conceſſ it 
of a leaſe. Sc. the defendant faiſe fabricavit quandam aſſignationem, /* 
ſcriptum vel indorſamentum in ſcriptis, tenor cujus quidem f ; 
toms ſequitur. And then ſets out the aſſignment zu baec gerll, 117 


| 4 4 
and at the end was the mark of ſuch a one, but no mark app" 


— 


upon the poten, 


The 


KM, 4 
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The firſt exception was, that the indictment was laid with a Wood _ 5 
W 0,4 cum, which was ill. But the court held that was well f e 
A enough, being but inducement. And Holt chief juſtice ſaid, this good. 

ditfereth from a declaration in treſpaſs, becauſe in that caſe, there 1 
F nothing of recital in the declaration, as there is here, and when ord 7 1 = 
the indictment comes to charge the forgery, it does charge 1t poſi- 1 * 1 1 
W tively. Crowhurft, in 9 
an indicment for diſobey ing an order of two juſtices the order was ſet out with a Quad cum, and adjudged ill. 728 
= 5o Salk. 371. | 
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The ſecond exception was, that it was not ſaid that there was a. 

demiſe, and if there was no demiſe, there could be no aſſignment, 

but only that by a certain indenture fHatum exiſtit that J. S. de- YHHalum c. 
miſed. And as to this exception the court were divided. Holt Vi. 1 
chief juſtice and Powys held, that the e? per eandem indenturam _ = 
conceſſit et dimiſit, was a poſitive diſtin averment of a leaſe, and | = - 
had no relation to the feſlatum exiſtit. Powell and Gould on the 

E contrary, that that, as well as the dimiſiſſet, muſt refer to the te- 

baatum exiſtit. And Powell ſaid, they could not take this to be a 

E diſtin averment, becauſe they muſt take it to be the recital of 
the leaſe, the conſtant form of deeds being to put both in, vis. 

| hath demiſed and doth demiſe. Holt ſaid, it was well to declare 

in covenant with a quod cum teſtatum exiſtit, nay even when you 
come to ſet out the covenant, you may ſay, Ze/tatum exiftit quod 

conventt, But Powell ſaid, that would not rule this caſe, for 

that, it may be, might be ruled upon precedents, which often 

rules caſes. SE 


The third exception was, that there was no mark upon the No mark on 
fojiea, And now ſince the ſtatute of frauds, a leaſe is not affign- 3 
able without writing ſigned by the party. And this was agreed to 

be a good exception by the whole court. But Holt chief juſtice 

laid, if the indictment had been, that the defendant had forged a 

E deed of aſſignment, and then they had ſet it out thus, without 
ay mark, that had been well enough, becauſe ſigning is not neceſ- Peeds need 
| fary to a deed, and deeds antiently were not ſigned. But now — 
ſince the ſtatute of frauds, an aſſignment by writing, if it be not a 

deed, muſt be ſigned, and therefore this not appearing to be any 

| more, this ought to have been ſhewed to be ſigned, or elſe it 

dd no aſſignment, 
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Powell juſtice ſaid, that in the caſe of the King verſ. Newton 3 Keble 356, 
in Charles the Second's time, becauſe an indictment of forging ſaidèd . 
only ſcriptum, and did not lay /giliatum, the judgment was re- 

verſed upon a writ of error out of Cheſter. 
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This matter was ſtirred in Eaſter term, and now the firſt q 
of this term, Mr. ſerjeant Darnall ſhewed the court, that the 
indictment upon the file was right. And Holt ſaid, that he doubt. 
ed then here had been no trial at all, this being a material variance. ther 
But there having been a new indictment found, pending this mat. fend 
ter, the court would not determine theſe exceptions, but mae there 
him plead to that, where theſe things were amended ; but they upor 
ſeemed in omnibus to retain their former opinions. | gr 


Then the council for the defendants moved, that before the cour 9 
would make them plead to the new indictment, they would enter caſe, 
judgment for the defendants upon this. But the court t Jad, they whet 
would make no bargains with them, he h 


OVCr 


Other indit- FTiolt chief juſtice ſaid, a man could not plead over 1n any cafe have 


. but in treaſon or felony, and not in caſe of a miſdemeanor and 


No pleading that a man, after he has been found guilty, can't plead that | in- 
over but in dictment depending in abatement, but muſt plead auterfoits Cconvila, W this 


treaſon or fe- | 
— And the defendants pleaded to the new indictment, of co 


I 
: TOC 
tmen 


Regina er /. Scott. 


Not ſaid, how 
obliged to re- 
pair. | 


HE defendant was indicted for not repairing the pavement 
before his houſe in Old-ftreet, ad commune nocumentum, &.. 
And on Mr. Ward's motion it was quaſhed, becauſe it was not faid, 
how he was obliged to repair it, and this was not within the Late | 
act of parliament for paving the a „ ba 
| differ 


there © 


e7 don. | N ; 4 
Sta ak ver. Hey don. 8 1 | 


Intr. Mich. 13. 370. B. R. 


5 C.6\lod.1. ] N treſpaſs for breaking his wharfe, and cutting down hi i 
sik. 4 fenſes, the plaintiff declares againſt two defendants, for two WW 
: treſpaſſes done at two ſeveral times. One defendant pleads not 
See before, guilty as to the whole. The other defendant as to the firſt, plead: 
"er 216, this ſpecial juſtification, that one Gray was poſſeſſed of this L 
: Salk. 579. and a timber-yard next adjoining for go years; and while he was 
o poſleſted, had and uſed a way from this timber- yard over thi 
wharfe to the Thames, and being ſo poſſeſſed did demiſe the timber- 
yard to Heydon tor a lefler MT and that the plaintiff erected. 
this tenſe, and ſtopped up his way, and the defendant cut it dow". 


And | in the leaſe there was a grant of all ways and paſſages, " 
I an 


8. 
1 


— 


WO 


was 
ber- 


WI. 
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| . and avers, that he had no other way to the river Thames. And to 
wis plea there was a demurrer. And to the other treſpaſs he pleaded 


WL: 
, 


W ©. ſame juſtification ; and the plaintiff replied, that he had ano- 

W ther way; and iſſue was taken upon that. And at 7 prius the de- 

W £ndant made default, and the inqueſt was taken by default, and 
diere was a verdict for the defendant, and 64. conditional damages 
Y upon the demurrer, and the other defendant was found guilty of the 
rſt treſpaſs, and not guilty of the ſecond, 

And firſt it was moved, that there might be a repleader in this Immaterial 
caſe, the iflue being wholly immaterial ; for it was not material, iſſue. 
whether he had any other way to the. Thames or not. Indeed if 
he had averred, he had no other way at all to his timber-yard, but 
over the wharfe, that might have been material, for then it might 
have paſſed of neceſſity. 


But the court held, that they could not award a repleader in No repleader 
this caſe, becauſe the defendant by his default at the trial was out for the defen- 
| of court, and conſequently there could be no repleading. 2 3 bog 
| | fault at 21½. 

But Holt chief juſtice ſaid, that if the defendant had made out 
good title to the way in his plea, and then had made this imper- 

tinent averment, and the plaintiff had replied and taken iſſue upon 
W it; there had needed no repleader, but it had been aided by the 
W {tatuie- of zeofar/s by the verdict, Which Powell denied, and faid 
that it would not have been aided, but there muſt have been a re- 
: I pleader in caſe there had been no default; and he held, that it was Tide man be 
W icccflary to ſhew a title to the way in this caſe. And he took a fhewn in aju- 
difference between an action upon the caſe for ſtopping a way; ſibcation. not 
5 | ; s in an attion @«-. 
3 there the action being againſt a wrong doer, it is enough to ſhew a gaintta wrong 
bofſeſſion: otherwiſe where a man will juſtify a treſpaſsby-it— oer. 
1 „And they all held, that both the juſtifications were naught : and Term pleaded 
wu faid, that it was ill, to plead the term for years, without in 13 
bis towing the commencement of it; and that it was a kind of pre- e 


e. | =- ſhewing the 
3 ſcription, which could not be in tenant for years. But he ſaid, if commence- 


' they had pleaded, that ſuch an one was ſeiſed in fee of both, that went, . 
q there was a way always uſed, Sc. and that he demiſed to Gray, 
, and Gray to the defendant, prout, Cc. that had been a good title, 
or then it paſſed by the demiſe of Gray as appurtenant. So if he 
ad fad, that ſuch a one was ſeiſed in fee of both, and demiſed to 
%% and Gray made the way, and then demiſed; for then it had 
|Paited alſo as appurtenant. And Powell ſaid, it might have been 
pleaded by way of grant from the termor. Then Mr. Meld ſaid, 
[fiat the defendant having by his plea confeſſed the treſpaſs, and 
lad nothing to juſtify it, the plaintiff ought to have his judgment, 
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1:32ment for however the iſſue was. And for that he cited 3 Cro. 214. an action 
the plainti® for ſaying, he is as very a thief as any in Warwick gaol. The de. 
eee. Koch pleaded, that be comforted a felon, and fo he ſpoke th 

words, and iſſue upon that. And though the iſſue was agreed tg 
be immaterial, inaſmuch as that matter would not make him 3 
tief, but only a felon; yet in regard he had confeſſed the ſpeaking 
of the words, judgment was given againſt him upon his own con. 
feſſion, without regard to the iſſue. And 1 Leon. 68. debt agaiuſt 
the deſendant, as executor of an executor : the defendant plead; 
plene adminiſtravit the goods of his teſtator, and iſſue upon that- 
and though that was held to be immatetial, yet the court gae iſ 
judgment for the plaintiff by nihil dicit, becauſe he had not anſwered can 
the charge, which was as executor of an executor. 4 


_ = 


* 
Mbit oa \ 5 3 — 4 * 8 
. Ten So I Eee SIE Oo 
- Dar 2 N 8 — bs 0 . 7 8 * * * 4 - "HT Sowa. SG. a To * 
J ͤ M ³ A ĩ rt ant 0 CE ET Ina on tg le 
W Io ng $14 mw 8 o 3 * 2 N eee 3 N 
£ * La > = 4 * 5 — ** * 0 * 2 n - 5 * r 2 My 8 2 
* * X K 5 : — , 3 * e e W 
RY Te 528 AE J Joe ä 9 A KK 2 2 2 n 
2 ˙ I 55 
3 : 
: — 2 


_ 
Ws 
- EN Ec Bro et 
Lt > 2 
- * . e 
r 5 
8 . 
2 N T 2 * — 
we KS "4 = * 
= I SRL ph ES 
CE OI 


n 


e 
8 
= Sy a 


Eut Holt chief juſtice took this difference: That where the de- 
fendant confeſſes a treſpaſs, and avoids it by ſuch a matter as can 
never be made good by any ſort of plea, there in ſuch a caſe jude. 

ment ſhall be given upon the confeſſion, without regard to fuch 
an immaterial iſſue. And ſo is the caſe in 3 Crs. 214. for there the 
matter of the juſtification could never be made good by any fort 
of plea, For his being an acceſſory to a felony would never juſt 
the defendant in calling him thief, But where the matter of the 
juſtification is ſuch a matter, as if it were well pleaded, would be 
a good juſtification, there though it be ill pleaded, yet that ſhall 
not be taken to be a confeſſion of the plaintiff's action, as in thi 
caſe here of the way. The caſe in Leon. is not law, For the 
ſaying he had fully adminiſtred the goods of his teſtator, does not 
confeſs aſſets of his teſtator's teſtator. (Note, when Leon, wi 
cited, the judges ſeem'd to flight it.) And the books do all d 
them, if they be narrowly looked into, turn upon this difference; 
where the confeſſion is full, and the matter of the plea is ill in ſub- 
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by 
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et 

12 


ſtance. Y 
is be 
. : oy . „ : . 3 5 
Pawell. This is no confeſſion, The old books take a difference e 


between an expreſs confeſſion, and a ment dedire. And thong 
the way be ill pleaded, you cannot call that an expreſs col. 
feſſion. | | 


Kepicader. Holt. Tt is contrary to the tenor of all the books. And as to the 
matter of the repleader, Holt ſaid upon a former argument, thit 
the defendant being out of court by his default, it was impoſib 
to award a repleader. For upon a repleader both the parties mull 

!fthe defen- replead, which the defendant can never do, being out of cu": 

cant makes And there is no way to bring the defendant into court again, be. 

TT ther can the plaintiff wave the default, as he may in a real 29 

fonal action, In a real action, if the "tenant makes default upon the day e 

he is out of | — * 1 the 

Out. 
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1 the return of the original, a grand cape is awarded, and upon the 
return of it, if the demandant inſiſts upon the default, he ſhall have | 
judgment final. But the demandant may wave the default, and Default 
take an appearance upon the grand cape. And that is regular, be- i 
W uſe there the defendant comes in by proceſs. So if the tenant 
make default at 2/ pris, the default is recorded, and a petit cape 
awarded, and upon the return of that, the tenant may fave 
his default. But when the defendant makes default in a perſonal | 

action, the default can never be waved, for there is no proceſs to 
being him into court again: and beſides, the day of 2 prius and 
the day in bank is all one day, and therefore a default at 2% privs 
dannot be waved at the day in bank. 


TS 
2 


At the ſtirring this caſe again Holt chief juſtice ſaid, that ſome 
old books held, that where the defendant made default after iſſue 
oined, judgment ſhould be given by default, and not the inqueſt 
taken by default. Some old books indeed are fo, but I never un- 
erſtood the reaſon of them. A difference has been taken indeed, 
yhere a releaſe was pleaded, and where other matter; in the firſt 
ze, becauſe that plea confeſſes the debt, if the defendant made 
efault at the trial, judgment ſhall be given againſt him by default; 
but even in that caſe they agree, the plaintiff may go on to trial, if 
he will. As to all other caſes, it is a general rule, that there ſhall 
be no judgment by default after iſſue joined. By the ſtatutes of 
Weſtm. 2. and Marlb. the defendant can have but one default 
E after iſſue joined, and that muſt be ad proximum diem. Now you 
always appear upon the return of the venire facias. But in thoſe 
as the defendant was called ſolemnly upon the return of the venire 
as; and if he made default, then went out a diſtringas, in 
ich was inſerted a clauſe to diſtrain the defendant to appear; 
© but if he made default, then there was no other proceſs to bring 
bim into court again, and ſo his default was peremptory. You 
bave got a trick of making default, but let me warn you never to 
make defaults any more; for it will be hard to maintain, that any 
E \udgment can be given for the defendant, after he has made default. 
E el] juſtice ſaid, that a defendant, that has made default, is not 
Jo out of court, but that judgment may be given againſt him, but 
be can never have a day in court again. And the court ordered 
che council for the plaintiff to conſider, whether judgment might 
| _ be given againſt the defendant in this upon his default. And 
| 20journed, | | 3 


5 When the caſe was ſtirred again, and this matter of the con- 
feſion mentioned again, the court over-ruled it again upon the 
me diſtinctions. See 20 Hen. 6. 3.1, 32. 22 Hin. 6. 58, 
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926 Trin. Term 2 Annae reginae. is 


to bs took by Cording to the cuſtom, Sc. was found againſt the defendant: the 


ly « — 


Holt chief juſtice took notice of the ſtatute of Marib. c. 13: and 
Weſtm. 2. c. 27. and as I took it ſaid, that by thoſe ſtatutes the 
defendant could have but one eſſoin or one default after iſſued joined 
———, and that upon the venire facias; fo that if he made default upon 
the diNlringas, he was quite out of court, and the jury ſhould he 
taken by default: but that before iſſue joined, the firſt default waz 
peremptory, and judgment ſhould be given againſt the 'defendzn: 
by default. | | | WES 


We the | 
* 0 f 1 
agall 
truſt 
T9 
for- © 
Whie 


P soell ſaid, that there was a difference between real and perſona 
actions; that in perſonal actions the inqueſt ſhould be taken by 
default, otherwiſe in real actions. | 


And the court were of opinion, that ſeeing the parties could not 
be let in again to replead, to abate the writ. But then Mr, Wl} | 
moved for judgment upon the demurrer, becauſe the plea wa 
naught. And the court were in doubt how to give judgment » | 
this caſe ſtood, there being ſome difference about the ſtating the 
caſe. But Powell juſtice was of opinion, that as this caſe is put, 

the writ might be abated for the laſt treſpaſs, and judgment given 
for the plaintiff for the firſt, But the caſe was adjourned. 


| Vpon the ſtirring this caſe again, the caſe appeared to be con- gel 


trary, and the defendant, that pleaded not guilty generally, wi 
found guilty of the firſt, and not guilty of the ſecond ; and ſo the 
difficulty was, how they ſhould give judgment? for they agreed 
that they could not give judgment for part only, but they mul 
give judgment upon the whole record for the whole, as to both the 
defendants : and alſo, that upon the immaterial iſſue, the judgment 
muſt be, that the bill be abated, and that a bill might be abated is Wi 
to part of the treſpaſs, and ſtand good for the reſt ; but they never iſ 1 
knew 1t abated as to one defendant, and ſtand good againſt tie Wi 
other. And it was adjourned, 


Regina ver/. Crofts,” 


firms 


An inquiſition A N inquifition. of forcible detainer of a copyhold meſuage i 
6; torzibie at: / Streatham, of which Henry Hampſon was ſeiſed in fee ic 


tainer Ought 


a jury of the eleventh of December 1702. before Mr. Lade and Mr. Hartl, 
. two juſtices of the peace in Surrey; and being removed into the 
. King's Bench by certiorari, after ſeveral motions it was quaſhet, 
becauſe it did not appear that the *ury before whom the inquilition 

was taken were of the neighbourhood, nor of the county, it Pcs 


3 on! 


l k 
8 
* 
i 


1rin. Term 2 Annae reginae. 


— 


* only ſaid, inquiſitio, &c. capta per ſacramentum Georgii Frank- 
„ &c. coram the two juſtices, and did not fay of what place 
he jury were, nor proborum et legalium hominum comitatus praedicti. 


Lee Lanb. Juſt, 163. Keb. 286. Raymond council againſt the de- 
3 | fendant. - 


Regina ver/. Robert Mead an attorney. 


HE defendant and eight others were incorporated under an Copy of pri- 
1 act made in the 39 Elis. by the name of the ſurveyors of vate bool ft 
de highways at Aylesbury in the county of Bucks, and were truſtees ' e 
HH , ned Bedford. if An infortriatien | Reſolved in 
of a charity called Be ford's gift. An information was preferred cg of che 
againſt the defendant, for executing this office, being an office of King v. Dr. 
truſt, without having took the oaths, contrary to 25 Car. 2. c. 2. Purnell, vice: 
1 Bee — And . F of 

To which he pleaded not guilty. And now Mr. Raymond moved Oxlor, the 
for a rule, that the proſecutor might have two books produced, crown ſhall 
4 ag 7 | Wh 5 6 | archives of the 
and alfo their receipts and diſburſements ; and that he might take univerſity. 
copies of what he thought neceſlary, and that the books might be Hil. — 
3 produced at the next aſſiſes at the trial. But per curiam denied yh woman 
| becauſe they are perfectly of a private nature, and it would be to demeanor. 
make a man produce evidence againſt himſelf in a criminal pro- 
ſecution. my ; 


Meſtbrooke et alii ve Andrews. 


Intr. Mich. 1 Aun. B. R. Rot. 456. 


PRROR on a judgment given againſt the defendant in the N 


0 capiatur 


4 2 2 4 4 — . Vyearw © 


od was, that there was no capiatur entered. But per curiam, 
W lice the late ſtatute, which takes away the proceſs for the capiatur . & 6 will 


* 


firmed, 


Daniel ve. Morewood. 
HE defendant being in the Mar/halſea priſon of this court, Eſcape 
upon meſne proceſs at the plaintiff's ſuit for debt, eſcaped. Day Role. 
Whereupon the Plaintiff upon an affidavit of the eſcape procured 
an eſcape warrant from Mr. juſtice Gould ; by virtue whereof the 


defendant was took up in St. Clement's pariſh, and carried to News- 


Aa a e 


which theſe ſurveyors kept, in which they entered their elections, 0. inſpect the 


tion for a mi- 


17 Common Pleas, in an action of treſpaſs for breaking the plain- in treſpaſs. 
tif's cloſe, Sc. after ſeveral pleadings. And now the error aſ- /* 2 Saund. 


%% fine, there need be none entered. And judgment was af- & Mar. c. 12. 
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Tnacbitatus 

e/Tump/it for 
the money, 
after havivg 


gate. The defendant moved by his council, that he might be ſet z 


liberty, becauſe he inſiſted upon it, he was abroad by virtue of a di 


rule, when he was took by the eſcape warrant, it being term time. 


and upon examination, and affidavit, the fact appeared to be, thy 
he was took up upon the eſcape warrant before the Queen's Bench 
ſat that morning; and that after the Queen's Bench fat, he was in 


the petition among the other priſoners ; and a day rule as uſual v 


made, in which he was. And though there are to be no fraction; 
in a day, yet the court held, that they ought not to ſet him x 


liberty, it appearing to them, that when he was arreſted, he had 
not any day rule. e 


Ward ves /. Evans. 
Intr. Paſch. 13 Mill. 3. B. R. Rot. 206. 


N action upon the caſe upon an indebitatus afſumpſit wi 
brought, wherein the plaintiff counts on three promiſes, vis. 


for 60 J. received by the defendant to the plaintiff's uſe, for 60. 
. lent by the plaintiff to the defendant, and on an itſimul computaſe 


for 60 J. On non afſumpfit pleaded, the cauſe was tried at the 1 


prius at Londen, before the lord chief juſtice Holt. And on the 


evidence, the fact appeared to be; one Fellows a merchant, who 


took the gold- kept his caſh with the defendant Sir Stephen Evans, a goldimith in 


{mith's pote, 
Which was 
not paid, 


Lombard-/irect, was indebted to the plaintiff in 60/, 105, the 
plaintiff ſent his ſervant to receive the money of Fel/cas, who or- 


1 Salk. 132, 3- dered his ſervant to pay Ward's man the money at Sir Selen 


1 Bull. 103. 
6 Mod. 36. : = = mn aa 5 
11 Mod. 72, fhop, and there Fe/lcaos's ſervant directed the actendant's ſervant to 


CT) 


12 Mod. 521 


Evons's. Accordingly both the ſervants went to Sir Stephen ams 


pay Ward's ſervant the 60/7. 105. and to indorſe it on a note df 


100 J. from the defendant to Fellows, in pant of payment of the 


3 Salk. 118, 100 J. The dejendant's ſervant accordingly incu es 60/7, 105. 4 


Chan, Prec. 


200, 


paid on the ſaid note of 100 J. and then paid 10 to Wards ter 
vant, and gave him a note ſubſcribed by one Valis a goldimith 
for 60 /, payable to one Freeman or bearer, which the plaintift' 


ſervant accepted, This tranſaction was about noon, and at that 
time Mallis was a folvent perſon, and continued paying his bills 


till night, Next morning the plaintiff's ſervant coming with the 
note to receive the 60 J. of Wallis, found that Wallis had ſtopped 
payment, and was become inſolvent, Whereupon the plaintif 
brings this action againſt the defendant for the 60 J. Note, it did 
not appear upon the evidence, that the plaintiff was conuſant 0) 


or privy to, this tranſaction of his ſervant, or had given him al 
authority to receive a note inſtead of money, or approved of | 


afterwards. This matter at the requeſt of the defendant's Council 
— was 
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1 «was drawn up by way of caſe, and was put into the paper to be 


bree points were made in this caſe, Firſt, Whether this evi- 
BY lence was ſufficient to maintain the declaration on any of the three 
counts. Secondly, Whether the acceptance of the note upon Mal- 
WW /; by the plaintiff's ſervant without his direction or approbation 
gaall bind the plaintiff. T hirdly, Whether the delivery of ſuch a 
E oc be in law a good and actual payment of the 60 J. 


Mr. ſerjeant Hall was of counſel for the defendant, and gave his 
Y opinion for his client, but did not think it neceſſary to labour the 
W points: OY TD 


Mir. ſerjeant Darnall for the plaintiff argued, that the ſervants of 

© :nccchants might in ſome caſes bind their maſters by their acts, but 

then it muſt be in the buſineſs of a merchant ; but a ſervant can't 

caccept a bill of exchange drawn upon his maſter, to bind his maſter, 
ꝛvnleſs there be plain and ſtrong evidence, that the maſter gave him 
dbthority fo to do. And he cited Lex mercatoria, 265, and a trea- 
ie concerning bills of exchange by John Marius, 47. A fortiori 
the ſervant in this caſe can't bind the plaintiff without his conſent, 
: W where there is not the ſame neceſſity, nor the ſame advantage to 
0 WW the publick by incouraging of trade. 2. This is no actual payment, 
por the law adjudges nothing actual payment, but money, or other 
thing given or taken in ſatisfaction by conſent of both parties. 
50. 17. Pynnel's caſe. This note is but as a bare piece of pa- 
per, not valuable in itſelf, nor valuable to the plaintiff, for he 
W can't bring any action to compel the payment of it, but in the 
name of Freeman, who may refuſe to give him leave to uſe his 
name. He agreed, that if A. ſells goods to B. for 50 J. and at the 
lame time B. gives A. ſuch a note for 50. and A. accepts it; this 
5 an actual payment, although the note be never receiv'd ; becauſe 
hall be taken as part of the contract, that A. was to accept ſuch 
ode in ſatisfaction for his goods. But where there is a preceeding 
Lebt or duty, as in this caſe, ſuch note will not amount to pay- 
went, till it bY paid, unleſs there be any negligence and delay in 
de party who takes the note, in going to receive it. For if the 
dldſmith continue ſolvent for a long time after the note delivered, 
and the party keep the note by him without demanding the money, 
and afterwards the goldſmith become inſolvent ; he that took the 
ote thall ſtand to the loſs of it, becauſe by keeping the note he 
prevented the other -from receiving it. But in this caſe the fact 
s otherwiſe, for the plaintiff's ſervant went the next morning to 
| *<ccive the money, 
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Trin. Term 2 Annae reginae. 


Aſervant'sre- Holt chief juſtice, When a ſervant is ſent to receive money on 
ceiving money ; 
by a bill will 


CC — 


a bill, he can't accept a note inſtead of money, without the parti. 


not bind the cular directions of his maſter. Suppoſe the ſervant in this caſe had 


maſter. 


goldſmith's 
votes when 


pay ment. 


brought Wallis's note home to the plaintiff, and the plaintiff had 
ſent him back with it, refuſing to accept it, and inſiſting to have mo- 
ney, then it would not have been a payment beyond all doubt. 
But indeed if the maſter does give his conſent ſubſequent to the ta- 


king of the note, that will amount to an authority precedent, But 


then I am of opinion, and always was (notwithſtanding the noiſe 


and cry, that it is the uſe of Lombard-ſireet, as if the contrary opi. 
nion would blow up Lombard-ſireet) that the acceptance of ſuch 


a note is not actual payment. I agree the difference taken by my 


| Acceptance of brother Darnall, that taking a note for goods fold is a payment, 
becauſe it was part of the original contract; but paper is no pay. 


ment where there is a precedent debt. For when ſuch a note is 
given in payment, it is always intended to be taken under this con- 
dition, to be payment if the money be paid thereon 1n convenient 


time. This note was demanded within convenient time, but | 


if the party who takes the note, keep it by him for ſeveral deys, 
without demanding it, and the perſon who ought to pay it 
becomes inſolvent, he that received it muſt bear the loſs ; becauſe 
he prevented the other perſon from receiving the money, by detain- 


ing the note in his cuſtody. As for the nature of the action, I am 
of opinion, that an zundebitatus afjump/it for monies received to the 


plaintiff's uſe lies properly in this cafe, and that this evidence 5 
ſufficient to maintain the plaintiff's declaration. For when the ol, 


was indors'd on Fells s's bill, as ſo much actually paid by Sir Stet, 


Hans to Fellews, Fellotes directing that ſum to be paid to the plain- 
tiff, and the defendant having the money in his- hands, it amounts Wl 


to a receipt of ſo much by the defendant to the plaintiff's uſe. No 
doubt the action were maintainable, if the plaintiff had brought the 


note back again to the defendant; and though he did not, ſince it 


does not amount to actual payment, the plaintiff muſt recover. 


Pacell juſtice. This evidence will maintain the declaration, for 
Fells caſh remaining in the defendant's hands, when by the in- 


dorſement the defendant is diſcharg'd from ſo much of Felloaus's node 


as againſt him, that money being to be paid by his direction to the 
Plaintiff, it is a receipt by the defendant to the plaintiff's ule. The 
delivery and acceptance of Wallis's note is no payment, for when! 
maſter ſends his fervant to receive money, he can't accept a not 
in lieu of it. Perhaps if the maſter had been there himſelf, be 
would have refus'd the note, as knowing the inſufficiency of Wat 
lis; and ſhall the ſervant oblige him to take ſuch a note by his dc. 


ceptance, without his maſter's directions? Indeed if the mb os 
| Nat 


_ {ents to it afterwards, that amounts to a previous command. Tix 
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be taking of ſuch a note is no payment; for it is always a condi- 

E . nal acceptance, and fo. underſtood, not to be a diſcharge till 
dad; and if it ſhould be otherwiſe, it would be to let in fraud, 
and give goldſmiths and others an opportunity of cheating traders. 


_- 


But {till the money ought to be demanded in convenient time, for 


t the party Keep the note by him without demanding it, he muſt 
on the hazard of it, but here it was demanded in due time. 


1 Let the plaintiff take his judgment, per totam curiam. 


Tranter ver/. Watſon. 


2.18 


V 3 


| 3 but whether in truſt for the benefit of the maſter, or for the uſe of 
the owners, was not agreed. Matſon commences his ſuit in the court 


Court to arreſt the ſhip and goods 2 quadam cauſa ſalvagii, in or- 


Woods were ſeis'd thereon. Mr. Broderick and Mr. Dee pray'd a pro- 


Ec the goods to the payment of his ranſom, without the expreſs 
$:uthority and conſent of the owners. The power of hypothecation 
na voyage for neceſſaries, is incident to his office, and allow'd for 
Wc neceſſity of the thing, and the benefit of the owners; but this 
s not ſo, for this is a redemption, and a new buying of the ſhip; 
if this be allow'd lawful, it will give a power to the maſter, 
to do an injury to the owners, by obliging them to the performance 
(of an agreement of his making, upon any terms never fo unreaſon- 
Ib, and to compel them to pay more than the ſhip and goods are 
worth, as the agreement in this caſe is. Beſides the power of the 
maſter is only over the ſhip, and he has no power over the goods 
and lading, to make any diſpoſition thereof. Admitting the maſter 
has ſuch power, to ſubje& the goods to the payment of this ranſom, 
et he ought not to bring the ſuit in his own name, but the ſuit 
ght to be carried on in the name of the vendee or purchaſer of 
a goods. Admitting the ſuit proper, yet the ſeiſure is illegal, for 
B b b | the 


ſhip took by 


carried into 
France, and 
then libels a- 

3 : gainſt the ſhip 
Jof Admiralty againſt the owners, to compel them to pay the 1200 J. and goods in 
and redeem him; and thereupon a warrant was iflued out of that 3 


Wir to compel the defendant to appear there, and the ſhip and . 


W iibition as to the goods, ſuggeſting the ſeiſure on land infra corpus © 
onitatus, and fo not within their juriſdiction. © He infiſted, that 
de maſter has no power to make ſuch an agreement, nor to ſub- 
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932 Trin. Term 2 Annae reginae. 
2 the court of admiralty cannot award ſuch proceſs, as their firſt py ; 


ceſs to compel the party to appear, in the nature of an executi 
againſt the goods, And they can no more begin with ſuch proce, 


* 


O . , 2 1 | 
maſter has power in this caſe, to ſubject the goods to the pn. 


* * 


than an inſerior court; and as a prohibition ſhall be awarded to g 7 
inferior court in ſuch caſes, ſo ought it in this, though the Party z 
have not vet appear'd, nor any libel be as yet exhibited. And f 

wes it done in the caſe of Captain Sands and Sir Ygſiab Child, 5 , j 
& Mar. a proliibition was there granted on the warrant, befor: * 
any libel. | 5 rc 

On the other ſide it was inſiſted: by Mr. Eyre and Mr, Man. 

tague, that no prohibition ought to go in this caſe ; for that th 


4. 


nent of his redemption; and it is founded on the ſame reaſa 
his power of hypothecation, the neceſſity of the thing, aht 


* 


- 
"3 2% 1 
418 1118 * 
7 
z 


the benefit of the owners, by parting with ſome part of th t. 
goods to fave the reſt, whereas otherwiſe the whole would hy] 
bcen loſt. So is Molloy 213, 214. Heb. 11, 12. Note, Hi 
Chief juſtice, upon his citing Molloy, ſaid, cite the authorities ther f 
mentioned i! You Voll, but do not cite the book itſelf.] But this be. 
ing a matter and a cauſe properly within the juriſdiction of th 
court of admiralty, fhaill be determined there. And in a maritin: 81 
cauſe, whereof they have conuſance, the proceſs of the. court miy 
be executed upon land, %a corpus commtarus. Beſides the fale © 
delivery of the goods, upon land, will not take away the juriſdictia al 


GIL 


of that court, ſince they have juriſdiction of the original mate 
And ſo it is adjudg'd, 1 Sid. 320. Thompſon v. Smith, 3 Cr. 


; * . ) 158 
68 5 SAund. 2 59. Ratley V. HE lesfietd, 1 Lev. 243. Juris 1 
D. Neale, As to the objection, that the ſuit n crrra admraiite a 
ouglit not to be in the maſter's name, they anſwer'd, that it is mt Ne 
proper in his name; for the captors, to whom the ranſom belongs, j 
and who have the muſter in their cuſtody, cannot ſue in their cu. 
names, becauſe they are enemies; but if the ſuit be not carried a 

8 5 | 11 1 

between proper partics, it is good cauſe ſor an appeal, and ſhall * 
determined by the rules of the marine law, but it is no ground it 
a prohibition. But admitting the merits, of the cauſe to be age tf 
the maſter, yet the owners came too ſoon for a prohibition beiot . 
they have appezr'd, and before any libe] exhibited, ſo that it c- | 
not appear to this court, what the nature of the ſuit is. 

The court deſired to hear a civilian, before they made any f, | 
in this Caſe, and accordingly Doctor Lane attended for the pla > 
in aria aduiraliiatiss Fie argued, that ſalvage, or cauja .. : 

4 0 : S - * - : 5 „Ii nr 
VA, as it is mentioned in the warrant, is of admiral juriſdi& - 
that the maſter repreſents both the owners of the ſhip, and tt. i 
traders, and has a_truſt_rcpoicd in him, which extends to * Gl 
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ods as well as the ſhip ; ; the maſter may detain the goods of the 
3 unt for the freight of the ſhip, or wages of mariners. The 
1fter in this caſe by the marine law has an hy pothecation of the 
00% to him, to keep till payment be made of the money agreed, 
and n not ROLF a bare poſſeſſion, and therefore though he depart-with 
> no{{efon of the goods before payment, that docs not diveſt his 
.cor\t, The goods were in the power a and poſſet;: on of the enemy, 


who might have kept or deſtroyed them all, if 8 had not been 


redeemed by ho walter which is for the benefit of the owners. 
Redemption is a redemption by the maſter, and- gives iccurity f for 
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te payment of the money agreed, by ſubſecting his perſon as a 
n ige, fo that t he has as it were paid for the goods, This 
mower Of redetaption is not founded on the Rhodron Ne a the 
] riſes from the cuſtom and law of nations; and 
om or Ha gives the maſter in this caſe an intereſt in 
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juſtice inte errupted him and ich we are not now 
che cauſe, for that is not before us u pon this motion. 


id by the whole court, that no Pl rohibition ſhould be 


he JUTRICE 1 ſaid, you come too ſoon for a prohibition, before 
1d a libel fled, for you are not yet in ccurt, It this 
legal proceſs, and not juſtifiable by the rules of their 
VO y take your ren Kay by an action of treſpaſs or re plevin. 
Caſe of Sands and Sir 2 ah C Child was on an action upon the ſta- 


H. 2. and not on a prohibition as Was ſuggeſted, Ve 88 
egality of the proceſs upon a motio On. If it come be- 
iCtion of tralpats, we ſhall then judge both of the e 

215 and the PO Wer of the maſter. If a replevin or 
iS be. brouglit, and there be a juriſdiction, we 
ne, whether What was done was legall 
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pears (though afterwards it may happen that the ſhip may be reſcu. 
ed on freſh purſuit), cannot the maſter make ſuch an agreement a 
this, as well as he may throw part of the goods overboard in caſe 
of a tempeſt, to fave the reſt? The maſter has the cuſtody ang 
care of the ſhip and goods. Suppoſing then that the maſter has 
ſuch a power of compounding, the goods then remain to him a 2 
ſecurity to him, and he may detain them till payment, as he may 
for freight. But then it is to be conſidered, whether, when he haz 
once delivered them to the owner, or to his uſe, he has not depart. 
ed with his ſecurity, and has no way to come at them again, as. jt 
is in caſe of freight? Theſe things are conſiderable, if we go into 
the merits of the cauſe, but that not being before us, I give no op. 
nion therein. 5 | . e 


Powell juſtice. This proceſs being only to compel the parties to 


appear, you come too ſoon for a prohibition before libel. We can. 


not determine the legality of the proceſs in this manner, If that 
court has a power 1n any caſe to proceed againſt the goods, and to 
ſeiſe them on proceſs, we ought not to grant a prohibition ; for 
how does it appear to us, but that this proceſs is awarded in {ſuch 1 
caſe, wherein it lawfully may? As to the merits, it ſeems ver) 
reaſonable, that the maſter ſhould have power to make ſuch a fre- 
demption, as he may throw part overboard in a tempeſt, to fare 
the reſt. And here the goods ſeem to remain in the nature of 1 
_ pawn to the maſter, to ſecure the payment; and if the maſter by 
delivering out the goods has loſt his intereſt therein, and fo the ſei- 


{ure illegal, yet we cannot determine that on the return of the procek | 


before libel: you may plead that matter there, but we cannot take 
notice, that the proceſs is illegal; if it be, you have your remedy. 


Gould agreed. Pccoys abſent. 


A 


Rn ver}. Jones. 


5 - 


5. C. 6 Mod. V R. Dee moved for a prohibition to the court of admiralty. 
The caſe was, Jones and other ſeamen libelled there againk 


137 but the judge over-ruled the plea, and gave ſentence for the mar!- 
Statute of li- | . 7 | 


 witation ners to recover, and thereupon the owners appealed, and pending 


N ſtatute extends to that court in this caſe, becauſe the ſuit here 


ners wages a- againſt the perſon immediately for recovery of the debt, and 


Zainſt the the proceedings are not againſt the ſhip, which was loſt in be 
owners of the | 


ſhip. voyage, whereby the ſeamen have loſt their wages. It 1s without 


__ queſtion, that the contract is a matter properly conuſable by the 
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common law, and of right only ſuable in the common law courts, j h 
Y where the plea would be a bar, and the ſult in the admiralty court 1 9 
ss only by indulgence. It might be otherwiſe, if there were no re- 1 
medy to be had but only in that court. But when the parties have 1 
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— * % WE 2 — 
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4. SE 
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e eee 


proper remedy in the courts of common law, they ought not to #4 
W deprive us of the benefit of the ſtatute, by ſuing in the court of 
amiralty. And ſince it is only by the favour of this court, that 
the ſuit there is allowed, you will not grant a favour to them, 
1 which may turn to our prejudice, 2 


2 


gerſeant Darnall againſt the prohibition inſiſted, that the ſtatute 
docs not extend to the court of admiralty, or other courts proceed- 
in by the rules of the civil law. This is a matter of which they 
ue conuſance, and the judge of the admiralty is the proper judge 
to determine this matter; and after he has given his ſentence, this 
court muſt give credit to it, and ought not to grant a prohibition 
in a cauſe within their juriſdiction, but leave them to proceed ac- 
E cording to the rules of their own law, As in caſes of hypotheca- 
tion and barretry, 1 Rolle, Court 530. Pp. 2. Bernard verf. Bridg— 

| man, Hob. 11. 1 Rolle, Court 530, 531, 532. P. 5 Fac. B. R. 
Squre's caſe, The ſtatute does not extend to ſuits in that court 
by the words of it, and it ſhall not be taken by equity. The ſta— 
| tute is not pleaded in a ſuit of Chancery, nor in the Eccleſiaſtical 
Court for a legacy, nor in a fuit founded on a particular cuſtom, 
as a writ de rationabili parte bonorum. Manch 129, 152. Force 
v. Breton. The ſtatute extends not to an action of debt for arrears 
of rent by indenture. Hut. 109. Freeman ver. Stacy. 


Hat chief juſtice. If the ſuit in the Admiralty Court were for a 
Ker maritime cauſe, it would be out of the ſtatute; for the ſtatute 
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means only duties ſuable at common law, and ſhall not be extended 
eg beyond the letter ot it: tREVYEIONE the ſftatute does not ex- 
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| -Poral courts proceed by a due law, and we muſt give credit to ted here. 

þ <6 lentence; as it was adjudged in the time of Charles the fecond, - 
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by a French veſſel * the peace made between us and the Dutch, 
wherein ance was left out, and the ſhip was carried into France FF 
and condemned there as a Dutch ſhip, and afterwards the ſhip came ke 
into Engl: md ; and in an action of treuer brought by the owner of 
the ſhip aga inſt the vendee it was adjudged, that by the ſentence in b 
the court of France, though it were an unjuſt ſentence, the Propert wi 
was altered and the vendee had Judgment. LY | . 5 


| Powell juſtice. I agree that the ſtatute ball not be extended by © -.. 
equity beyond the letter, and therefore they do not allow the plea 3 0 
in Chancery. I agree alſo that an action is maintainable at com- 2 x4 
mon law on this contract, and that the plea would be a har. But = i 
it ſeems hard to allow the plea in this caſe, But upon reading the 
plea Powell juſtice took an exception to it, and ſaid you have ple 
ded it il. For you fay, reciting. the libel, that 1t appears thereby, 
that no ſuit was proſecuted for this matter within fix years after the MF pro! 
[ me it 18 s alledg'd to be due, being the time limited by the ſtatute 1 in t 
Now it is not material when the debt is laid in the libel to acc 8 
but you muſt plead, that the cauſe of action did not accrue e with 
in fix years. Suppoſe you ſhould plead to an action at common lay 
that it appears by the declaration, that fix years are elapſed fine; 
the action accrued, would that be good? Now you pray a prob. 
bition, not becauſe they proceed in a matter wherein they have no 
juriſdiction, but becauſe the judge has over-ruled your plea which E 
ought to have allow'd; and if the ſtatute had been pleaded in th. 3 
manner at common law, we ſhould have given the ſame judgment arie 
and over- ruled it too, and ſhall we then grant a prohibition as upon EW cut 
an ill ſentence ? Plead it right; we will not award a prohibition W © » 
becauſe they over-rule an ill plea. And though it be inſiſted, that bon 
that the judge founded his ſentence upon the inſufficiency, and no 
the fy of the plea, we will not examine the reaſons of the 
ſentence. 


_ 


| Holt chief juſtice acc. Suppoſe it appears on 4 face of the 
lübel, that the cauſe of action accrued above fix years fince, | 
that a cauſe for a prohibition? Surely not, for the plaintiff ma 
have ſued out proceſs before, As at common law, you Cann 
take advantage of the ſtatute on the declaration, but muſt plat 
becauſe the Plaintiff ought to have liberty to reply, that proce 
was ſued out before and Sanin or that he was beyond ſea, 0, 
the like. This is not only informally pleaded, but a fault in fub- 
ſtance ; for not having alleged directly that the cauſe of ach 
aroſe above ſix years before, you have hindred the plaintifis {rom 
replying a matter to help themſelves. And though the ſubſtan] 
and mater of the plea be good, and ought to be allow'd, yet be 


ny ill pleaded the ed, is good; and if they have given a 9000 
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Tin 1erm 2 Anne revinace. . _ . 937 
Entence, though upon ill reaſons, that is no foundation for a pro- 
hibition; for we will not examine the reaſons of their judgment; 
that will be ſet right on an appeal. Though I am not ſatisfied, 
dat no prohibition ought to go, when, the-preceeding only is 

erroneous. The ſentence is given on l is pleaded, and 
vou make the over-ruling the plea the ground of your motion, 
but ſhall we grant a prohibition for over-ruling an ill plea? If the 
E {doc ought to have admitted the allegation when he has not, that 
s a proper gravamen for an appeal. Perhaps the plaintiffs were 
berond fea, and did not return within the ſix years, and then 
me are out of the ſtatute. Powell agreed. Diſcharge the rule for 
W : prohibition, per totam curiam, 


lt was afterwards moved again, but a prohibition {till denied; 
but it ſeem'd chiefly becauſe the defendants had appeal'd, - for 2 
E orohibition was granted in Eaſter term between Hide and Partridge 
nin the ſame caſe. ih re 


Note, that was. only in order to declare, &c. that the point might 
be more ſolemnly ſettled. 


E On the debate of this matter Holt chief juſtice ſaid, that a de- Deviſee mey 
W viſe may maintain an action at common law againſt the terre-te- eee der 
W ont for a legacy devis'd out of land. I make no queſtion of it, mon law for 
bor where a ſtatute, as the 32 & 34 Hen. 8. of wills, gives a man legacy out cf 
E a right, he ſhall have an action to recover it of conſequence; be- mY 
I cauſe his right is created by act of parliament: and where an act 

of parliament creates a right, or forbids a thing to be done, an ac- 
ton lies ex conſeguenti on the ſtatute for the party grieved. H. J. 


Regina ver/, Potter et alios. 
L A? indictment was preferred againſt the defendants before the 3 ,.1; ar; 
| 'S Juſtices of peace on the ſtatute 12 Car. 2. c. 24. for aſſault- lies to remove 
| ing and beating a cuſtom-houſe officer. On a traverſe of the in- eee v 
däctment the defendants were convicted, but before judgment given e 
they obtain'd a certiorari to remove the record of conviction. Mr, ment, and be- 
Attorney general moved for a procedendo, for they cannot remove 2 

| the record of conviction only, for by that means they prevent the 
jutices from giving judgment; they ought to ſtay till judgment 
even, and then bring their writ of error.  The.e is a capias out 
azuntt the defendants to bring them in, for the juſtices cannot give 
Ippcar, no more than this court can, as was held in the caſe el 
Med the quaker on a conviction on the conventicle act. n 
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judgment, and ſet a fine upon them, in their abſence, unleſs they A fine carrot 
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s Mr. Broderick for the defendant. We hall take exceptions in = 


arreſt of judgment, and - matters of law are more fit to be deter. 
mined here than before the juſtices. Such certioraris have been 


allowed to remove N convictionis, and a certiorari is the by 
only method in this cafe, for a writ of error does not lie here, ng 5 
all 


more than on a eee before the juſtices by virtue of any 
1 


particu ar authority. 1 
| | Pra 

Holt chief juſtice. Without queſtion we may award a certigrari 0071 
aſter irs e and before judgment, though it be founded on lia: 
an indictment ; and it may be reaſonable to do it in ſome caſes, a; Gig 
was done on the inditment of murder between Liffe and ir "rs, 


* 


7 


tres; and in the time of Scroggs chief juſtice, on a conviction 


upon an Had ctment for words in Glouceſter, a certiorari Was award. 


ed, to the end the King's Bench might glve the judgment for v7; 
the. greater example, We uſually grant a certzorars, where i 40 


ap pears to us to be ſuch a conviction, upon which no writ of error 
lies. And it was the old courſe of the crown-office, firſt to re- 
- move the whole record and proceedings on an indictment by cer 
— and then bring a writ of error guod coram vobis refidet 
even aſter judgment given on the indictment. But though we 
may 80 ant a certiorari, yet we will conſider whether it be proper 
or not; and therefore * the defendants have ſtood a trial before 
the juſtices, it is reaſonable the juſtices ſhould give judgment alſo: 


therefore take a procedends, and let the defendants bring their writ ly 
IIC. 
of error, if they think fit. Powe! juſtice agreed. 5 
1 141 « 1 30: 10- l | OR 
fue e, 27 Aſh Der- FF 49 
Es 55 1 LI! WY © %//%%%%%ͤ I DN > | GEES, 
ac; | Huy Sie ae een, GE EAR XL 05 
15 -—4 : A — 252 3 p - TE CS SL Mn OE OM e,. e 94, a 8 
＋J. Silk. how "+ "pohly corom Gt 110 rege apud I efimonafterium de termimo fond! {cr 
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5 „ PUSTL pa oky L 7 : 55 3 ts 
. . 43. Althy « 1 fur de W; liel 719 White, Ricardo Talbots, Wilhelms Bil, N 
4 „ +. Caſe for refi- of Ricardo He 1508 In cuſtodia marejcalli, Sc. pro eo vide liect, Fe : 
wh the 8 11 ſing a Voter 6705 uy y Ae 17 8 | 6074 
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* 6 alli 1 571 uU 
+) £44 , Parliament 2 breve i pſius JOU reg1s nume unc vicecomti Bucks proc il; 5 
mien. 7 2 125 . 7 | 5 19/1, 
5 42.5. Efum, recitendo quod dictus dommus rex de ade ſamento et gl onju 8 
A. al 3 ane 


11 Wr ain araus et 1 genti bis nes tis eundem dt ctun 
deminun regen, jatum, et aefen/ucnem regni ſi Aygliae, et ecci/i 


- EA 3 | | 
4 . 1 ZaTtem tail 4 1 maſter Ui fexto 4 die Febr. Ari! func froxime fi 
. : a 
turi, tener ending verit, of ibidem cum praclatis, magnatibus, . 
proceribis dicti ri, ful colloquium habene et tractatum, ide done 


Nus rex Nunc 24 em tunc vicecomiti Bucks fer dictum trove File 
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tepit firmiter jnjungends, quod fata proclamatione in proxims difto 
os ſao poſt. receptionem ejuſdem brevis tenendo de die et loco 
r gellictis, das milites gladiis rinctos magis idoneos et diſcretos Co 
mitatus grin 77, et de qualibet cavitate comitatus illius duos cives, 
of d: quo!rbet burgo duos burgenſes de di ſeretioribus et magis ſiiſſici- 
22 us, libere et indif erenter per los, qui hujuſmod! procla MAtion 
FER 3 uta forman Jratuti inde editi et provifs, eligi, et ro- 


7,7 er, 


ing eorundem militum, civium, et bur genſium fic eligendorum in 
quihuſ ain mndenturts inter ipſum tunc wvicecomitem of il gut 5 
alen. i electioui inter -forent mnde conficiendts (licet Þujuſmed; eligendi 
Fran ſontes forent vel fentes) 805 eri, eofque ad dictos diem et locuin 
90 mire faceret, td quod 11 dem mike plenam ef 1 772 enten Fele 
2 Dro je et.cormmunitate comtat as, Sc. ciwitatum et burgorumn Prac- 


S A 


un di viſim ab ipſis haberent, ad ſaciendum ef cf ttendum 
Ae FURC ibiden de communi e Ale dicki regni 72 gomini 

ne, favente Deo, contingerent ordinari ſuber negotiis aute- 

Ht quod 5 pro a ect pricftatis hujuſmodr, feu pr ec, lin pro- 
1 eleckionem militum, civium, aut burgenſium Pract Forum, 
1a infe 2 non remanerent qus vis modo, et clectionem illam 

comttarn eus tunc vicecomitis faetam diſtincle et aperte 


gillg fu et. figs eorum qt elefom. uſt interforent eidem do- 

er! nunc in cancellaria ſua ad difos diem et lecum certifi- 

are Cents remittens cidem domino regi altcram Harten inden- 
arge raediefae idem brovi onſutam, una cum brevi illo; uod 
1 breve pojlea et ante praed. um ſextum diem Februarii in 
| bro! raed; 470 mentionatum, feilicet 29 Decembris anno 12 ſüpra- 
io abud , gun, de Ayleſpury praedictum in dicto comitatu Buss, 
d overto Weeden armigero tnnc Viceceomits e Jufdem Comttatus 
eratum fait in for: ma juris exequendum; virtue cnjus. 


vis fr hraedittns Robertus Woedon wicccomes comZitotius B 1 5 


f ©: mf * „ 8 . 


nee, 4/7 5 7 77 25 11 927 7 937 55 2 37 7 5 
een, "UE prae fe ertur 7 Func & 101461 ext) rens, Pasted et anie prat- 
121 Lehrer art; , feilicet 30 Dec co RDr1S ann 12 ſupra- 


- 
8 : Pe} yo 3 5 Fg 3 75 
1%, gm de Ayirſoury Vid diclum in dico comitatu Bucks, 
— 0 * tf 
/ 4 7 2 4 a +. 27714 * . / | / , 4 7 
2091 Praccefriumn [erm in ſeriptis ſuv figiits ihfius Roberit 


eil far wicecomitts 1 Bucks Lohan con/tabu- 
de Aylesb 400 S 4 Pe: i direct CCC 25 rect t. it; 714 ali i EL locum | 


pracdifti tenendi, ferinde eas requirens N eis in man- 

es facla pr ck ainatione infra burgum ae ae 

2 eraem praccepto recitatis, caufar ent Hbere et indiffe- 
1 


411 1 00 burgenſos bur 1 illius te diſc cretrortbus _ MASS ſuf- 
ont10us 15 bas gut cy modi pr 3 ont interforent, juxta 
* am flatutorum in talibus caſibus editorum ef provijorum, et no- 


* 


2 attorum bur geiſium fic electarum {(licct pracſentes = nt vel 
ales Inſeri in qu cbuſdam indenturis-inter dicruim Vicecomitem of 


144 * 
* 


ues 9 haberent intereſſe in bujuſmodi clectione, et guod eos ki 


ent ad diem et locum in eodem prac cepto Fecit ates, 11a ariod 
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dicti burgenſes baberent plenam et ſuſficientem poteſtatem pro |, . 
communitate burgi pracdichi ad faciendum et conſentiendum tis, quar 


cepti praedictarum, et durante afſemblatione illa ad intentionem ill, 


_ burgum de Aylesbury praedictum in comitatu praedicto, idem Matthia 


— —— 


tunc ibidem de communt conſilio dibti regni, favente Deo, cont, 
gerent ordinari ſuper negotiis antediths, ita quod pro defettu bujuſ. 
modi poteſtatis, aut propter umprovidam electionem burgenſium prdt. 
dilorum, dicta negetia infeta non remanerent, et quod eleFiqyy 
mdilate etdem tunc vicecomiti certificarent, mittentes eidem win. 
miti alteram partem indenturae praedictae ditto praecepto annexan, 
ut idem vicecomes eandem certificaret dicto domino regi in cancelly. 
7 ſua ad diem et locum praedictos: quod quidem praeceptum Pollen 


t ante praedictum ſextum diem Februarn, ſcilicet ecdem 30 Decen. . : 
bris anno ſiipradicto, apud burgum de Aylesbury praedictum in dW 4 
comitatu Bucks, eiſdem M. V. R. T. W. B. et R. H. adiunc u 

uſque ad et poſt returnum ejuſdem brevis conſtabulariis burgi de „ 

bury praedicti exiſtentibus, in forma juris exequendum deliberatin n 
fuit, quibus quidem W. W. Sc. ratione officit ſui praedicti ce. w 
bularicorum burgi praedicti executio praecepti illius de jure adtuncs . © 
tbidem pertinuit: virtute cujus quidem praecepti ac vigore brev; MF a 


pracdicti iidem burgenſes burgi praedicti exiflentes in ea parte debit 
praemoniti poftea et ante ſextum Februarii, ſcilicet 6 Fanuri 
anno 12, &c, apud burgum de Aylesbury praedictum, coram erſden 
M. W. &c. conſtabulariis prabdictis aſſemblati fuerunt ad duos bur- 


genſes pro burgo ills eligendum, ſecundum exigentiam brevis et pra: 


et antequam hujuſnodi duo burgenſes virtute brevis et prazeſt 
hracdicti electi fuerunt, ſcilicet die et anno ultimo ſupradictis, apud 


Aſhby adtunc et ibidem exiſtens burgenſis et inbabitans burgi pra- 
dicti, et eleemoſynas ibidem aut alibi adtunc aut antea non recipe 
ſed debite qualificatus et intitulatus exiſtens ad ſuffragium ſuum a | 
eligendum duos burgenſes pro burgo praedicto ſecundum exigentin 
brevis et praecepti praodicti dandum coram eiſdem W. W. Gc. qui 

uor con*abularis burgi illius, quibus tunc et ibidem debite pertimit 
ad ſuffragium ipſius Matthiae Aſhby de et in praemiſſis capiendum d 
allocandum, paratus ' fuit et obtulif ſuffragium ſuum dare pro tl 


gendo Thomam Lee baronettum, et Simonem Mayne armigerun, {ut in 
Purgenfes pro parliamento illo, virtute et ſecundum extgentiam r tif 
dis et praccepti praedictorum; ac ſuffragium ipſius Matthias tu * fo 
i bidlem de jure debuit admitti, et praediti W. W. Sc. fic conſtabi- ci 
 /eru burgi praedicti tunc et ibidem exiflentes, tunc et ibidem fe bn 
iti fuerunt per ipſum Matthiam Aſhby ad ſuffragium ipſius Nada U 
Aſhby praedieti in praemiſſis recipiendum et allocandum : iden , th 
men I. M. Sc. adtunc et ibidem conſtabularii burgi praedicti Wt 4 
 flentes, praemiſſorum non ignari, ſed machinantes et fraudulent! 1 | 
malitioſe intendentes eundem Matthiam Aſhby in bac parte Jami: — 
care, et de privilegio ſuo de et in praemiſſis praediftis impedit "ll due 


2 tali 


__ 


— 


* 


- 


totalit er 


fruftrare, eundem M. A. ſuffragium fuum in ea parte 


a are adtunc et ibidem obſtruxere et adtunc et ibidem penitus recuſa- 
dere ad eundem M. A. ſuffragium ſuum pro eli gendo duos burgenſes 


Y burgo illb ad parliamentum praediflum dare permittendum, ac 


I ſuffragrum ipſius M. A. pro electione illo nom receperunt negli allo 


a verlint: ac duo burgenſes de burgo illo pro parkamento praedifto 
( praedicto M. A. fic, ut praefertur, excluſo) fine aliquo ſuſragi 72 
ſus M. A. adtunc et ibidem virtute brevis et praecepti praedicti 
electi fuerunt ; in ener vationem Ppraedicti privi legit ipfus M. A. de 
of in praemi/fis praedictis : unde den M. A. dicit, guod deteriora- 
10 elt, et damnum habet ad valentiam 200 librarum, et inde pro- 


ducit ſectam, Gc. 


After a verdict for the plaintiff on not guilty pleaded, it was 
mov'd in arreſt of judgment by ſerjeant hitacre, that this action 
was not maintainable. And for the difficulty it was order'd to 
ſtand in the paper, and was argued Trin. 1 Q. Anne by Mr. Weld 


and Mr. Montague for the defendants, and this term judgment 


was given againſt the plaintiff, by the opinion of Powell, Powys, 


and Gould, juſtices, Holt chief juſtice being of opinion fox the 


plaintiff. 


Gonld juſtice. I am of opinion, that judgment ought to be 
given in this caſe for the defendants, and I cannot by any means 
be reconciled to give my judgment for the plaintiff, for there are 
no foot-ſteps to warrant ſuch an opinion, but only a ſingle caſe, 
am of opinion, that this action is not maintainable for theſe four 
reaſons : firſt, becauſe the defendants are judges of the thing, and 
act herein as judges : ſecondly, becauſe it is a parliamentary matter, 
with which we have nothing to do: thirdly, the plaintiffs privi- 
lege of voting is not a matter of property or profit, ſo that the 
hindrance of it is merely damnum fine injuria : fourthly, it relates 
to the publick, and is a popular offenſe. _ 


As to the firſt, the King's writ conſtitutes the defendant a judge 


in this caſe, and gives him power to allow or diſallow the plain- 


tift's vote. For this reaſon it is, that no action lies againſt a ſheriff 
for taking inſufficient bail, becauſe he is the judge of their ſuffi- 
ciency. So is the caſe of Medcalf verſ. Hodgeſon, Hutt. 120. and 
their ſufficiency is not traverſable, as 1 Lev. 86. Bentley verſ. Hore, 


Upon the ſame reaſon the reſolution of the court is founded in 


the caſe of Hammond v. Howell, 2 Med. 218. that no action lies 
againit a man for what he does as a judge. 9 Hen. 6. 60. p. g. 


2. This is a parliamentary matter, and the parliament is to 
judge whether the plaintiff had a right of electing or not; for 
L - 3 it 
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reaſon, that there had bee Na determination before in parliament ; In 
ROW of the e And Hale ſaid, we purſue the judgment of 


— — 


it may be a diſpute, whether the right of election be in a ſele& * 
number, or in the populace ; and this is proper for the parliament 
to determine, and not for us; and if we ſhould take upon us 90 
determine, that he has a 1 right to vote, and the parliament be of 
opinion tha t he has none, an inconvenience would follow fron 
contrary judgments. So in 2 Ventr. 37. Onflow's caſe, it is ad. 
judged, that no action lies for a double return of members to ſerye 
in parliament, The reſolution of the King's Bench in the caſe of 
Barnardiſlon v. Soame, 2 Lev. 114. was given on this particular 


7 


e parliame but the plain tiff w ould, nave been too early, if he adgaint 
hae come 15 and yet that judgment was reverſed. = I, 


"i 

the ve 
7 . 
the Ul 


but {i 


3. It is not any matter of profit, either in provfenti or in future, 
To raiſe an action upon the caſe, both damage and injury muſt 
concur, as is the caſe of oy FT, 0. 44. cited Hb. 267, If a man 
forge a bond in another's name, no action upon the caſe lies, til 
the bond be put in ſuit i inſt te e party : fo here, it ma ay be this 
refuſal of the plaintiff's vote m ro no injury to him, according 
as the parliament {hall decide the ma - for they may ad) ge 
e had no righ VE 1 


— 


av 
jw 
O 
3 
14 


bas it to vote, whereby! if 

that he | 0 Xe, Where AT wil appear, the pla _ comp! 

was miſtaken in his opinion as to his right t of election, and conſe- aa 
4 1 

quently b. vas ſuſtained no injury by the defendant' 8 denying to | lake 8 

2 1 

2218 Oe. * 
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4. wh K a matter which relates to the public, and is a kind of many, 


oftente, and therefore no action is given to the Ty for 


25 the "fn 2 reaſon one man may bring an action, a hundred may, 
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1110, Who w'as candidate for the place of bridgernuſt LCL of Loni, 
for retuſing TH 2 poll, and adjudged Man! -1inable, there is a 10! 
Cf 4 Prot, Car ir plz 8 80 the C: te ; of Her F 1 Tr Finch, 5 Lev. 250. 
nate the PURE brought an action on the cafe againſt the deter” 
Cant, Yor that the plaintiff being a freeman, who had a voice in * 

clection of a mayor, the defendant be: NY the prete ent mayor eu! 22 
© admit his be oice; in that caſe the defendant! is guilty of a breacl tor wh] 
of his faith: and in both theſe cafes the plaintiff has no other 1e WM plant; 
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medy, either in parliament or any where elſe, as the plaintiff in our 
«aſe has. So that I am of opinion, that judgment ought to be 
given for the defendant upon the merits. But upon this declaration 
the plaintiff cannot maintain any action, for the plaintiff does not 
allege in his count, that the two burgeſſes elected were returned, 
and if they were never r returned, there i is no damage to the plaintiff, 


Gee 2 Bulſtr, 205. But I do not rely upon this fault in the decla- 


ration. 
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Poco juſtice. I am of the ſame opinion, that no action lies 
againſt the defendant, 1. becauſe the defendant as bailiff is qua/? | | 
N judge, a and has a Mltingoilhing power either to receive or refuſe . 5 5 | 
the vores of ſuch as come to vote, and does preſide in this affair at 

the time of election: though his determination be not concluſive, 
but fob Ne to the judgment of the parliament, here the plaintiff 


muſt take his remedy. : _ 
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2, If the defendant miſbehave himſelf in his office by making a | 
fille or double return, an action hes againſt him for it on the late 9 | # 
ſtatute, and therein all this matter of refuſing the plaintiff's vote-is 
compriſe ſed, and all the ſpecial matter is ſcann'd in that action. 
And if you allow the plaintiff to maintain an action for this mate 5 | Fl 
ter, then every elector may bring his action, and fo the officer 1 
ſhall be loaded with a number of actions, that may ruin bim; and 
he may follow one law-ſuit, though he may not be able to . „ 
many. Theſe actions proceed from heat, I will not call it . 8 
and it is not like ſpliting of actions, ſcilicet, of one cauſe of : action 
many, but the cauſes of action are ſeveral, and the court cannot | e 
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ber is a variety, and a different manner and right of election 
ery borough almoſt, As in ſome boroughs every potwaller has 

| > right to vot by in ſome reſiants only vote, and in others the out- 
ifs burgeſſes that live a hundred miles off; nay, g know Ludloo 
„ borough, where all the burgeſſes daughters huſban s have a right 
We © vote. But now all this matter is comp: riſed in an action aga inſt 

the officer for a falſe return. But it is objected, that by the law 
| of Ey gland every one who ſuffers a wrong has a remedy ; and here 
a privilege loſt, and ſhall not the plaintiff have a remedy ? To 
1 rank anſwe A firſt, it is not an injury, properly ſpeaking; it is not 
| cal 14m, for the plaintiff does not loſe his privilege by this refuſal, 
| for when the matter comes before the committee of elections, the "£88 
| paintiff; s vote will be allowed as a good vote: and fo in an 55 3 1 
ecllon upon the caſe by one of the candidates for a falſe return, this 1 
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nite them, but A. B. C. D. E. and a hundred more, ney at this 1 

rate bring aftions. | ___ js 
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3. There is a vaſt intricacy in determining the right of electors ER 
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tender of his vote by the plaintiff ſhall be allowed as much as if; 82 
had been given actually and received. And if this refuſal of th 1 R 
plaintiff's vote be an injury, it is of fo ſmall and little confiderati, AE o Wr 
jn the law, that no action will lie for it; it is one of thoſe thin; N 
within the maxim, de minimis non curat lex. In the caſe of Bri W ... 


v. Hoskins, 2 Gro. 368, Mo. 843. 2 Bulſir. 336. 1 Roll. Reb, 12; W -. 1 
where an action is brought againſt the lord of a copyhold mans WT J.-; 
for reiuſing to accept one named as ſucceſſor for life by the pr 
ceœeding tenant for life, according to the cuſtom, there the plaints 
ſuffers an injury, and yet it is adjudged, that no action lies. Th, 
late ſtatute 7 & 8 Vill. 3. gives an action againſt the officer for 
misfcaſance to the party grieved, 2. e. to the candidate, who is t 


give his vote; fo that by the judgment of the parliament he car. 
not have any action. Before the ſtatute of 23 Hen. 6. no a&irn 
lay for the candidate, who was the party aggrieved, againſt the d. me 
ficer, for a falſe return, becaule it related to parliamentary matte; rte 


ors 

as is adjudged 3 Lev. 29, 30. Onflow v. Rapley, and yet he had mult 
injury ; and till the 7 © 8 Will. 3. no action lay for the candid; WIE ever) 
againſt the officer for a double return, as is adjudged in the fam: 
cafe, 3 Low. 29. 2 Ventr. 37. and yet he ſuffered an injury therebi 
a fertiori no action {hall lie for the plaintiff in this caſe. | 


4. This action is not maintainable for another reaſon, which] 
think is a weighty one, vi. this action is primae impreſſionis; nevet 
the like action was brought before, aud therefore as Littleten uit 
it to prove that no action lay on the ſtatute of Merton, ſi fares | 


conguerantur, ſ. 108. for if it had Jain, it would have ſometimes be oh 
put in uſe: ſo here. So in the cafe of lord Say and Scale v. Stefiiei, id 
Cro. 142. for the law is not apt to catch at actions. It is agre hade 
by the conſent of all ages, that no action lay at common law again titk 11 
the officer for a double return; and yet in one year, vis. 164]. erk 
there were no leſs than ſeventy double returns, and yet they mac: Yen 
no act to help it, though the paruament could not be miſconuiat ed 
of the matter. cr 
= | r W. 
5. Another reaſon againſt the action is, that the determination ) it 
of this matter is particularly reſerved to the parliament, as a mat tel 
properly cohuſable by them, and to them it belongs to determi ng 11 
the fundamental rights of their houſe, and of the conſtituent pill „aht 
of it, the members; and the courts of Veſiminſter ſhall not te Nance 
them who ſhall fit there. Befides, we are not acquainted with * Wejun 
learning of elections, and there is a particular cunning in it 1 © cle: 
known to us, nor do we go by the ſame rules, and they often d- end it 
termine contrary to our opinion without doors, The late ftatu Wl gu: 
which enacts, that the laſt determination of the houſe as to 0 dri, 
tight of election ſhall be a rule to the judges in the trial of any c t 
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1 ij a declar ation of their power, and the paths the judges are to walk 
in are chalked out to them, ſo that they are not left to uſe their 


ky RL IC od een 
FE IT let ar od 4 


8 
9 
4 
. 

845 

3 
l 
23 


of lau o us, and we are not to examine beyond that. Suppoſe 
in this action We ſhould adjudge one way, and after in parliament 
+ ſhould be determined he Way; or ſuppoſe a judge of n/ 
725 before whom the cauſe comes to be tried, ſhould ſay, I am 
not bound by the rule of the laſt determination in par lament in 
this action, for this is another ſort of action, not within the mean- 
ing of the ſtatute ; theſe things would be of ill conſequence. 


6. Ano ther 1 againſt this action is, that if we ſhould allow 
this action to lie for the plaintiff, 4 fortiori we mult allow an action 


obe main able for the candidates againſt the defendant for the 


ſame refuſal; for the candidates have both dammum ef mjuriam, and 
are the parties aggrieved; and if we ſhould allow that, we ſhall 
multiply actions upon the officers at the ſuit of the candidates, and 


every particu Har elector too; fo that men will be thereby deterred 
from venturing to act 1n ſack offices, when the acting therein be- 
comes ſo perilous to them and their families. I will not inſiſt upon 
the exceptions to the declaration, but give my opinion upon the 
merits. 1 think there is a cent allegation in the count of the 
W :cturn of the election, eſpecially after a verdict. Nor ſhall I inſiſt, 

that it does not appear in the declaration, how near the party was 
to be choſen; nor that this action is brought merely for a poſſibi- 
ty, for this is an action for a perſonal injury, and the plaintiff 


might give his vote for which he pleaſed, either the candidate that 
: L au 
5 nad .ITWEC 


or more voices, or he might give his vote for one who 
er burgeſs's voice but the plaintif” s own ;- for the plain- 
ole caſes is deprived as much of his pi rivilege, as if the 


Ss wa) 
— 
— 


I Penton tor whom he voted v vas ncareſt to be choſen. But it, has 
Go den ovjected, that the defendant ſhould not have abſolutely re- 
nt eaſe to receive the plaintiff's vote, but ſhould have reſerved it for 
| 2 <rutiny, and ſhould have admitted it de bene effe, To that I 

:nwer, he might indeed have done ſo, but he was not obliged to 
101 it, for the officer ſuppoſed to 5 every man's right and 
fol 8 tenſe of election, and commonly the weaker party are for Dring- 
lie 9 in new votes, and deviſing new contrivances ; but the officer 
aſs 027ht- to billion them at firſt, and not to give A much counte- 
tel nance t 


ince to ſuch a practice, as to reſerve it for a ſcrutiny, As here in 
miner ball, when a matter of law comes before us, if it be 
| Clear caſe, we may give judgment in it on the firſt. argun zent, 

; we it will be a good judgment, although it be uſual to hear ſeveral 
saments. The objection of weight is the reſolution between 
| Stir, nz and Turner, 2 Lev. 50. Hale ſaid it was a good prece- 


dent; and the caſe of Herring. and Finch, 2 Leb. 250. though as 


. GO 


to 


own judgment; but the determination of the houſe is to be the rule 
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to that caſe it was not adjudged upon the matter of law, but Went 


off upon a point of evidence ; yet I will admit the action to lie for 
the plaintiff in thoſe caſes, but they do not at all relate to the par. 


liament, but are matters of cuſtom merely relating to the goyery. 
ment of the city, and are properly determinable at common lay 


And although it may be ſaid, that this caſe alſo relates to the goverg, 
ment of the town, ſo does a public nuſance in a high way; but | 


a particular perſon receive an injury, he may have his action; hy 
that does not relate to the parliament as this matter does, and the 
whole caſe here turns upon that, v/2, its being a parliamentzy 
matter, If we ſhould admit this action to he, we thall have wort 
enough in Meſiminſter ball brought in by a fide wind; nay, 5 
much, that we ſhall even be glad to petition the parliament to take 


this power away from us. Beſides, the judgment here cannot be 


called properly a determination, it will only be a litigation ; for 
our judgment cannot be cited as an authority in parliament, nor 


will the parliament mind it, or be bound up by it, for they them. 


ſelves are not bound even by their own determination, but may 
determine contrary to it, though that be a rule upon the courts of 
[/coſtinnfter. But it has been objected, that this is no determination 
of the election in this judgment, but only of a particular injury, 


To that I anſwer, it will be in conſequence a determination of th: 


election; for if the plaintiff had a right to vote, then this action 
is maintainable ; if he has no right, then he can have no action; 


and by conſequence twenty others may have a right to vote, and 


the election may turn upon this ſingle vote; and his right of voting 
is as much parliamentary as the whole election, and may as much 
intangle the caſe. It is ſaid in Orffow's caſe, 2 Ventr. 37. that the 
courts at Weſtminſter muſt not inlarge their juriſdiction in thele 
matters, farther than the ſtatutes give them; and indeed it is a hap- 
pineſs to us, that we are ſo fir diſengaged from the heats, which 
attend elections. Our bufineſs is to determine of eum and tuun, 
where the heats do not run ſo high, as in things belonging to the 
clude with a ſaying of my lord Coke, 2 Bulli. 338. Oimmuis tl: 
<atio plus nxvitate perturbat quam utilitote prodeſt. 


4 


a 


Pewwell juſtice, I am of the ſame opinion, that judgment ougit 
to be arreſted. As to the novelty of this action, I think it no u. 


gument againſt the action; for there have been actions on tne cul 


brought, that had never been brought before, but had their begin- 
ning of late years, and we muſt judge upon the ſame reaſon as other 
caſes have been determined by. I do not agree with my broth" 
upon their arſt reaſon, that the defendant is a judge. I do not ui 
deritand what my brother Powys means by ſaying, he is guap, ? 
judge; ſurely he muſt be a judge or no judge. The bailiff is 5 

| 8 | | | | Ju uy 
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| ky -adoe, but only an officer, or miniſter to execute the precept. But 9 
agree with them in their other reaſons to give judgment againſt | mn 
me plaintiff, and chiefly becauſe in this action there does not appear | 
ach an injury or damage as is neceſſary to maintain an action on 1 
e caſe. An injury muſt have relation to ſome privilege the party I 
has. The caſe of Turner and Sterling, 2 Lev. 50. is adjudged Up= ---. 4 FR 
on a particular reaſon; for the defendant by refuſing him the poll, 1 es —_— 
BE geprived him of the means of knowing whether he had a right cr _ 
bot. If ceftuy gue uſe defires the feoffees to make a feoffment over | 
b inother, and they refuſe, no action upon the caſe lies againſt 
them for this refuſal. And in the caſe of Ford againſt Hoskins, 
2 Bulfir. 337. 2 Cro. 368. it is reſolved, that no action lies for the 1 
nominee againſt the lord, for refuſing to keep a court, and to ad- = ES”. ih 
mit him; yet that is a hard caſe, for the party is thereby depriv'd * = 
of the means of coming to his right. But that caſe differs from | 
me caſe of Sterling againſt Turner; for the party hath a known re- 
medy in Chancery, to compel the lord to hold a court, and admit 
bim, but the other hath no remedy againſt the mayor but an action. 

E Here is no injury to the plaintiff, for though he has alledg'd in his 
eeclaration, that he had a right to vote, and was hindered of it by 
the defendant, yet that does not give him a right, unleſs the find- 
ing thereof by the jury do confer ſuch right; but that cannot be ſo, 
por the jury cannot judge of this right in the firſt inſtance, becauſe 
it is a right properly determinable in parliament. The parliament 
have a peculiar right to examine the due election of their members, 
which is to determine whether they are elected by proper electors, 
uch as have a right to elect; for the right of voting is the great 
ifficulty in the determination of the due election, and belongs to 
he parliament to decide. But it is objected, admitting the plaintiff 
ad a right to vote, and was deprived of it, ſhall he have no re- 
dy ? To that I anſwer, he ſhall have a remedy in proper time, 
ut the plaintiff here comes too ſoon, he ſhall have a remedy by 
Aion after the parliament have determined that he had a right, but 
ot before. This is not ſuch a right, the deprivation whereof will 
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make an injury, till it be determined in parliament. But the plain- 


W tit has a proper remedy by petition to the parliament ſetting forth = BY 1 


* 
— — 
R e 


lis caſe, and after the parliament have adjudg'd that he had a right 
Lok voting, he ſhall have an action at law to recover damages, when 
5 right is ſo fixed and ſettled. The opinion of my lord Hobart 
38 the caſe of Sir William Elvis and the archbiſhop of Terk, Hob. 
7, 318. and the reaſon of that opinion comes very near to the 
elent caſe, That if a church be litigious, and two clerks be 
eſented to the ordinary, and he award a jure patronatus, to in- 
ure which patron has the right, and the inqueſt find for one, and 
W'ct the ordinary receiye the clerk of the other, contrary to the find- 
ot the jury, in that caſe if the other patron bring his guacre im- 


. EDD pedit 


hw 
- * 


— — 


948 Trin. Term 2 Annae reginae. 


| . — * o . o „5 
pedit againſt the uſurper and his incumbent, not naming the biſno 
} 


and proves his title, he may afterwards have an action upon the cat 
x againſt the ordinary, for that wilful wrong delay and trouble, th, 
_ no he hath put him to; and he ſhall recover coſts and damages, 10 
in reſpect of the value of the church (for there are no damages fy 
that by the common law, but by Weſt. 2.) but for the other xe. 

ſpects beforementioned. But if he name the ordinary in the guy, 

impedit, he can have no other action of the caſe; neither ſhall he 

have ſuch action upon the caſe before he hath tried his title | 

a proper action, and againſt the proper parties. So that in thy 

cafe, though the patron's right, being found by the jury on th; 

jure patronatus, is in ſome meaſure determined, yet he hall ny 
maintain an action upon the caſe againſt the ordinary, but he my! 

firſt prove his title in a proper manner by a quare impedit, and 
thereby prove the ordinary a diſturber; and after that he may bring 

his action on the caſe againſt the ordinary for his damages. Whetr: 

the party has no poſlibility of ſettling his right, as in the caſe of Ste. 

{mg and Turner, there he ſhall maintain his action for the diſturh. 

ance before his right be ſettled ; but where he has a proper method 

as in our caſe, he ſhall not maintain an action till his right be deter. 

mined ; and the reaſon of this difference is very ſtrong, becauſe of th 
inconveniencies of contrary determinations upon the ſeveral action 

or of the different judgments by the houſe of commons, and th: 

judges at common law: for the houſe may be of opinion that the 

plaintiff has a right to vote, and yet the judges may be of opinie 

upon the action that he has none, and give judgment againſt him, 

and then though he has a right he will have no remedy : et e cu. 

verſo, But this difference of opinions will be prevented by fuch : 

previous application to the houſe before any action brought. Be 

ſides in this caſe, here is not a damage upon which this action 1 
maintainable ; for to maintain an action upon the caſe, there mult 

be either a real damage, or a poſſibility of a real damage, and nd 
Caſe for poi. meerly a damage in opinion or conſequence of law. For a poli 
bility of da- lity of a damage, as an action upon the caſe lies for the owner d 
POM” an antient market, for erecting a new market near his; and 
yet perhaps the cattle that come to the old market might 10 

be ſold, and ſo no toll due, and conſequently no real damage, 

but there is a poſſibility of a damage. But in our caſe there | 

no poſſibility of a damage. It is laid in the declaration, that the 
defendant obſtructed him from giving his vote; but that is too gene 

ral, without ſhewing the manner how he obſtructed him, as that 

the defendant kept him out of the uſual place, where the votes al 

taken. The plaintiff ſhews no damage in his count, and the verdi 

will not ſupply it, for the plaintiff ought always to allege a damage; 

as in an action upon the caſe brought againſt the leſſee by him 

the reverſion, for refuſing to permit him to enter to view waſte, ; 
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1 would not be ſufficient to alledge thus generally, that the defendant 
obſtructed him, &c. It is laid here, that the defendants % inn 
the plaintiff ad ſuffragium ſuum dare obſtruxerunt, et penitus recuſa- 
berunt, 1 do not know what that means in this caſe. Indeed it is 
= - fficient deſcription of a difſciſin of a rent ſeck, but if the plain- 
iütf gives his vote for a candidate, that is as effectual as if the officer 
vrit it down, for it is his vote by the giving of it, and the officer 
cannot hinder him of it, and on a poll it will be a good vote, and 
muſt be allow'd, and fo there is no wrong done to the plain- 
uff; for his vote was a good vote notwithſtanding what the defen- 
dant did. Beſides the plaintiff can make no profit of his vote; and 
+ is like the caſe of a quare impedit, in which the plaintiff at com- 
mon law recovered no damages, becauſe he ought not to fell the 
breſentation, and ſo could make no profit of it. So here, for it 
would be criminal for the plaintiff to ſell his vote. Perhaps the 
putting the plaintiff to trouble and charge, to maintain and vindicate 
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bas received any damage. Great inconveniences do attend the al- 
bwance of this action, as my brothers have ſaid; as that it will 
coccaſion multiplicity of actions, and for that reaſon it is, that the 
law gives no action to a private perſon for a publick nuſance, for 
there is a remedy by indictment to redreſs it. So here the plaintiff 
has a remedy in parliament. As to the caſe of Weſtbury againſt 


n Powell, Co. Li. 50. a, where the inhabitants of Southwarke had a 
1 watering place for their cattle by cuſtom, which was ſtopped up; 
ji 


there any inhabitant might have an action, becauſe there was no 
other remedy by preſentment or the like: but if it had been a nu- 
lance preſentable, no action would have lain. So in the caſe of 
Sterling and Turner, the party had no other remedy. So in the 


ul caſe of Herring and Finch, which is a ſtrong caſe; and J do not 
not know whether an action will lie in that caſe, for refuſing to admit 
ib. dis voice to the election of a mayor; but there the plaintiff has no 
[ a cher remedy, nor other way to ſettle his right. If we ſhould ad- 
an 


1 jacge, that this action lies, it will be dangerous to execute any of- 
14 ice of this nature, and will deter men from undertaking public of- 
3 ices, which will be a thing of ill conſequence. I am of opinion 
pon the whole matter, that after a determination in the parlia- 
vent for the plaintiff's right, the trouble and charge of vindicating 


Vets 
5 IH 


will maintain an action, but in this caſe no action lies, and there- 
q fore the judgment ought to be arreſted. | ESR 


. EH chief juſtice. The ſingle queſtion in this caſe is, Whether, 
1 1 iree burgeſs of a corporation, who has an undoubted right to 
ebe his vote in the election of a burgeſs to ſerve in parliament, be 
1 refuſed 
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refuſed and hinder'd to give it by the officer, if an action on the caſe — 
will lie againſt ſuch officer. 3 Por f 

5 8 and. 

I am of opinion that judgment ought to be given in this caſe 6 ngio 

the plaintiff, My brothers differ from me in opinion, and they al WR origi 

differ from one another in the reaſons of their opinion; but not. for c 
withſtanding their opinion, I think the plaintiff ought to recover _ koig! 
and that this action is well maintainable, and ought to lie. I wii MS manr 

conſider their reaſons. My brother Gould thinks no action will lj; are 9: 

againſt the defendant, becauſe, as he ſays, he is a judge; my hry. fon © 


ther Powys indeed ſays, he is no judge, but 2 a judge; but my 
brother Powell is of opinion, that the defendant neither is a judge, WF 
nor any thing like a judge, and that is true: for the defendant ; an an 
only an officer to execute the precept, 1. e. only to give notice s n 
the electors of the time and place of election, and' to aſſemble then 
together in order to elect, and upon the concluſion to caſt up the 
poll, and declare which candidate has the majority. 


But to proceed, I will do theſe two things: Firſt, I will main. 
tain that the plaintiff has a right and privilege to give his vote: Wil 
Secondly, in conſequence thereof, that if he be hinder'd in the enjoy- 
ment or exerciſe of that right, the law gives him an action againk 


the diſturber, and that this is the proper action given by the law. 


not co 
annex 
real pr 


ed by 


I did not at firſt think it would be any difficulty, to prove tht 


the plaintiff has a right to vote, nor neceſſary to maintain it, but 


from what my brothers have ſaid in their arguments I find it wil i "wp 
be neceſſiry to prove it. It is not to be doubted, but that the WM 3 
nls la 


Commons of England have a great and a conſiderable right in the 
government, and a ſhare in the legiſlative, without whom no lay 
paſtes ; but becauſe of their vaſt numbers this right is not exerciſ- 


ciſed ir 
1 inherit. 


able by them in their proper perſons, and therefore by the confi: | | — 
tution of England it has been directed, that it ſhould be exerciſed 2 xp 


by repreſentatives, choſen by and out of themſelves, who have tix 


whole right of all the Commons of England veſted in them: and Wi 9917 

this repreſentation is cxercis'd in three different qualities, either s K 0 * 

knights of ſhires, citizens of cities, or burgeſſes of boroughs; and Wi | 

theſe are the perſons qualified to repreſent all the Commons of E- 15 5 

land. The election of knights belongs to the freeholders of the | ie 1 
counties, and it is an original right veſted in and inſeparable irm Wl Ws 

a the freehold, and can no more be ſever'd from their freehold, tha * . 
Any freebold- their frechold itſelf can be taken away. Before the ſtatute of Inet v 
2 8 Hen. 6. c. 7. any man that had a freehold, though never ſo fwal, 10 Jap 
ons. had a right of voting, but by that ſtatute the right of election 1 c ang _ 
fin'd to ſuch perſons as have lands or tenements to the yearly 19 4% 
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| 3 of forty ſhillings at leaſt, becauſe, as the ſtatute ſays, of the tumults 
nnd diſorders which happened at elections, by the exceſſive and out- 
nagious number of electors; but ſtill the right of election is as an 
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Y original right, incident to, and inſeparable from the freehold. As i 
br citizens and burgeſſcs, they depend on the ſame right as the "ll 
hachts of ſhires, and differ only as to the tenure, but the right and g 1 
manner of their election is on the ſame foundation. Now boroughs Boroughs of _ 


ſon of their burgerſhip ; or, ſecondly, by reaſon of their being 
members of the corporation. Littleton in his chapter of tenure in 
burgage 102. C. L. 108. b. 109. ſays, Tenure in burgage is, where 
an ancient borough is, of the which the King is lord, of whom 
| the tenants hold by certain rent, and it is but a tenure in ſocage: 


call'd boroughs. be the moſt antient towns that be within England, 

and are call'd boroughs, becauſe of them come the burgeſſes to par- 
lament. So that the tenure of burgage is from the antiquity, and 
their tenure in ſocage is the reaſon of their eſtate, and the right 
of election is annex'd to their eſtate. So that it is part of the 


Re 


We conſtitution of England, that theſe boroughs ſhall elect mem 


bers to ſerve in parliament, whether they be boroughs corporate or 
W not corporate; and in that cafe the right of election is a privilege 
W annex'd to the burgage land, and is, as I may properly call it, a 
real privilege. But the ſecond fort is, where a corporation is crea- 
W td by charter, or by preſcription, and the members of the corpo- 
W ration as ſuch chuſe burgeſſes to ſerve in parliament, The firſt 
bort have a right of chuſing burgeſſes as a real right, but here in 
W this laſt caſe it is a perſonal right, and not a real one, and is exer- 
ciſed in ſuch manner as the charter or cuſtom preſcribes; and the 


WT Vithio time of memory, it is a franchiſe that can be given only to 
corporation, as is refolved by all ihe judges againſt my lord Ho- 


if the King grant to the inhabitants of 1/:ngfon, to be a free bo- 
tough, and that the burgeſſes of the ſame town may ele& two bur- 
gellzs to ſerve in parliament, that ſuch a grant of ſuch privilege to 


Pacity to take an inheritance. Sce Hob. 15. The principal caſe 
Itbere was, the King conſtituted the town of Dungannon to be a 


e and corporate, conſiſting of one provoſt, twelve free burgeſſes, 
Jad commonalty ; and by the ſame name may ſue and be ſued; e 


res i in Per petuum habeant plenam poleſtatem et authoritatem eli- 


are of two ſorts; firſt, where the electors give their voices by rea- o forts. 


and Se. 164. he ſays, and it is to wit, that the antient towns 


nberitance of this right, or the right of election itſelf, is in the 
vbole body politic, but the exerciſe and enjoyment of this right is in Gntto che 


he particular members. And when this right of election is granted members to 
ſerve in par- 

liament can be 
| 5 | only to a cor- 
bart in the caſe of Dungannon in Ireland, 12 Co. 120, 121. That poration. 


durgeſſes not incorporated is void, for the inhabitants have not ca- 
free borough, and that the inhabitants thereof ſhall be a body poli- 


ud ii proefati praepefitt et liberi burgenſes burgi praedicti et ſucceſ- 
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© 4 | 4 . * | ö 5 
gendi, mittendi, et retornandi duos diſcretos et idoneos viros ad infer. 


viendum et attendendum in quolibet parliamento, in dicto regno 2 
Hibermae in poſterum tenendo, and ſo proceeds to give them Power 


to treat, and give voice in parliament, as other burgeſſes of an 
other ancient borough either in Ireland or England have uſed to d 
And upon this grant it was adjudged by all the judges of England 
that this power to elect burgeſſes is an inheritance of which the yr, 


E pro- 


voſt and burgeſſes were not capable, for that it ought to be veſted 
in the intire corporation, a. provoſt, burgeſſes, and commonaly, 
and that therefore the law in this caſe did veſt that privilege in the 
whole corporation in point of intereſt, though the execution of | 


was committed to ſome perſons, members of the ſame corporation. 


12 Co. 120, 121. Heb. 14, 15. As to the manner of election 
every borough ſubfiſts on its own foundation, and where this prij. 


lege of election is uſed by particular perſons, it is a particular ritt Wi 
vetted in every particular man; for if we conſider the mate, Wi 


it will appear, that the particular members and electors, thei 
perſons, their eſtates, and their liberties, are concern'd in the law; 
that are made, and they are repreſented as particular perſons, and 
not quatenus a body politic; therefore, when their particular rights 
and properties are to be bound (which are much more valuable pe- 


haps than thoſe of the corporation) by the act of the rcpreſcncative, 


he ought to repreſent the private perſons. And this is evident from 
all the writs, which were antiently iſſued for levying the wages of 


the knights and burgeſſes that ſerv'd in parliament. As 46 Ex. 


Rot. Parl. memb. 4. in dorſo. For when wages were paid to the i 
members, they were not aſſeſſed upon the corporation, but upon | 


the commonalty as private perſons, as the writ ſhews, which i 
deed is directed to the ſheriff, or to the mayor, Sc. yet the com- 
mand is, quod de communitate comitatus, civitatis, vel burgi, alert 
faciat militibus, civibus, out burgenſbus, 101. pro expenſis ſuis. But 
now if the corporation were only to be repreſented, and not the 


particular members of it, then the corporation only ought to be at | 


the charge; but it is plain that the particular members are at the 
charge. And this is no new thing, but agreeable to reaſon and the 


rules of law, that a franchiſe ſhould be veſted in the corporation | 


aggregate, and yet the benefit of it to redound to the particular 


members, and to be enjoy'd by them in their private capacig. 


As is the caſe . Waller and Hanger, Mo. 832, 833. where the 


| King granted to the mayor and citizens of Lendon, quod nulla pri 
 fagia ſint ſoluta de vinis civium et liberorum bominum ae pages 
4 


Sc. And there it was reſolved, that although the grant be to! 


corporation, yet it ſhould not enure to the body politic of the ct) 
but to the particular perſons of the corporation, who ſhould have 
the fruit and execution of the grant for their private wines, and it 


ſhould not extend to the wines belonging to the body politic; yr 


- 158 
* ; * 
= 

= 4 

8 : 

* 

x 

1 
{ 


__ 
_— 
_ 
8 
_ 
- = 
"7% 
A 
— 5 | 
* $ 
— « "a 
-* 
Re” 
_ 
1 * 
* N 
2 
% 


W ſaid i 
and d 


eib 
night 
| Impor 
| prive 


| the fi 


— 


dy /. 
claim 
comu 


the fi 


that 1 
man, 
in pa 
pacit 
this 1 
PUN 
the e 
concu 
prope 
the le 
tute « 
knigh 
18 the 
Cheſte 
ſepara 


good, 
mony 
parila 


and e 
0 
A knigh 
as th 


hithet 


. 
mean. 


| jured 


thing 


Want 


RE 
| fix m 


his rj 


Whic| 


— Ee 
i 3 

= 

. at 8 
4 * Li” 7 
_ 

b_ 

- 


Trin. I erm 2 Annae reg1nae. 953 I 
5 the conſtant experience at this day. So in the caſe of Mellor 1 
der ſ. Spateman, 1 Saund. 343. where the corporation of Der 1 
claim common by preſcription, and though the inheritance of the Fl 
common be in the body politick, yet the particular members enjoy BN 
the fruit and benefit of it, and put in their own cattle to feed the ; i. 
common, and not the cattle belonging to the corporation ; but 1 
that is not indeed our caſe. But from hence it appears that every 1 
man, that is to give his vote on the election of members to ſerve Fl 
in parliament, has a ſeveral and particular right in his private ca- - 
pacity, as a citizen or burgeſs. And ſurely it cannot be ſaid, that 1 
this is ſo inconfiderable a right, as to apply that maxim to it, % Fl 
minimis non curat lex. A right that a man has to give his vote at 7 
the election of a perſon to repreſent him in parliament, there to þ 


property, is a moſt tranſcendant thing, and of an high nature, and 
the law takes notice of it as ſuch in divers ſtatutes : as in the ſta- 
tute of 34 & 35 Hen. 8. c. 13. intitled an act for making of 


iv the preamble it is ſaid, that whereas the ſaid county palatine of 
| Cheſter is and hath been always hitherto exempt, excluded, and 
ſeparated out, and from the King's court, by reaſon whereof the 


ad inhabitants have hitherto ſuſtained manifold diſheriſons, loſſes, 
and damages, as well in their lands, goods, and bodies, as in the 


good, civil, and politic governance, and maintenance of the com- 
monwealth of their faid county, &c. So that the opinion of the 
E parliament is, that the want of this privilege occaſions great loſs 
and damage. And the ſame farther appears from the 25 Car. 2. 


nights and burgeſſes to ſerve in parliament, which recites, where- 
as the inhabitants of the county palatine of Durham have not 
$ hitherto had the liberty and privilege of electing and ſending any 
nights and burgeſſes to the high court of parliament, &c, The 


importance, and fo great a privilege, that it is a great injury to de- 


| the firſt point. 


2. If the plaintiff has a right, he muſt of neceſſity have a 
means to vindicate and maintain it, and a remedy if he is in- 
| Jured in the exerciſe or enjoyment of it; and indeed it is a vain 

thing to imagine a right without a remedy ; for want of riglit and 
Want of remedy are reciprocal. As if a purchaſer of an advowſon 
in tce-fimple, before any preſentment, ſuffer an uſurpation, and 
ſx months to paſs without bringing his quare impedit, he has loſt 

iS right to the advowſon, becauſe he has loſt his quare 1mpedit, 


right 


concur to the making of laws, which are to bind his liberty and 


knights and burgeſſes within the county and city of Cheſter ; where 


. 9. an act to enable the county palatine of Durham to ſend. 


ght of voting at the election of burgeſſes is a thing of the higheſt . 


W ive the plaintiff of it. Theſe reaſons have ſatisfied me as to 


Which was his only remedy ; for he could not maintain a writ of 
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2 Inſt. 357. 


6 Co. 58. b. 


in a judgment in the King's Bench on an action de ſcandalis, for vo; f 


tion on the caſe, becauſe it is an action of a far higher degree, 


fringe ment of it, is it not as forcible when a man has his right by 


his vote at an election, and conſequently actionable. 


— — — - 


right of advowſon; and 12 5 he afterwards uſurp and die, 20d 
the advowſon deſcend to his heir, yet the heir cannot be 5 
but the advowſon is loſt for ever without recovery. © Co, 
Where a man has but one remedy to come at his right, if X | 
loſes that he loſes his right. It would look very ſtrange, when 
the commons of England are fo fond of their right of ſending re. Wi 
preſentives to parliament, that it ſhould be in the power of , 
ſheriff, or other officer, to deprive them of that right, and pet 
that they ſhould have no remedy ; it is a thing to be admired x 
by all mankind. Suppoſing then that the plaintiff had a right of 
voting, and ſo it appears on the record, and the defendant has ex. 
cluded him from it, no body can ſay, that the defendant has done 
well ; then he muſt have done ill, for he has deprived the plaintiff 
of his right: ſo that the plaintiff having a right to vote, and the 
defendant having hindered him of it, it is an injury to the plaintiff, 
Where a new act of parliament is made for the benefit of the 
fubject, if a man be hindred from the enjoyment of it, he ſhall 
have an action againſt ſuch a perſon who ſo obſtructed him. Hoy 
elſe comes an action to be maintainably by the party on the ſt; 
tute of 2 Ric. 2. de ſcandalis magnatum, 12 Co. 134. but in con- 


| ſequence of law ? For the ſtatute was made for the preſervation NN 


of the publick peace, and that is the reaſon that no writ of error 
lies in the Exchequer chamber by force of the ſtatute of 7 Ez, 


it is not included within the words of the ſtatute ; for though the 
ſtatute ſays, ſuch writ ſhall lie upon judgments in actions on the 
caſe, yet it does not extend to that action, although it be an a- 
being founded ſpecially upon a ſtatute, 1 Cro. 142. If then when 
a ſtatute gives a right, the party ſhall have an action for the in- 


the common law ? This right of voting is a right in the plaintiff Neue the 
by the common law, and conſequently he ſhall maintain an action ne ma; 
for the obſtruction of it. But there wants not a ſtatute too n 
this caſe, for by Yee. 1. c. 5. it is enacted, that foraſmuch a 
elections ought to be free, the King forbids upon grievous forkci 
ture, that any great man, or other, by power of arms, or by ma- 
lice or menaces, ſhall Jitorb to make free election. 2 Infl. 165, 
169. And 3 ſtatute, as my lord Coke obſerves, is only an in- 
forcement of the common law; and if the parliament thought tie 
freedom of elections to be a 8 of that conſequence, as to gl C 
their ſanction to it, and to enact that the ey ſhouid be free; it 181 
violation of that ſtatute, to diſturb the plaintiff in this caſe in givig 


And 


_—_— 


— 


And 1 am of opinion, that this action on the caſe is a proper 


che plaintiff; but ſurely every injury imports a damage, though it 
goes not coft the party one farthing, and it is impoſſible to prove 
the contrary ; for a damage is not merely pecuniary, but an injury 
| imports a damage, when a man is thereby hindered of his right. 
As in an action for flanderous words, though a man does not lofe 
| penny by reaſon of the ſpeaking them, yet he ſhall have an ac- 
on. So if a man gives another a cuff on the ear, though it coft 


1255 


nan action againſt another for riding over his ground, though it do 
hm no damage; for it is an invaſion of his property, and the 


brought vi ef armis. But for invaſion of another's franchiſe, 
| 3 treſpaſs vi et arms does not lie, but an action of treſpaſs on the 


gunſt Sterling the plaintiff was not elected, he could not give in 
"dence the loſs of his place as a damage, for he was never in it; 


 Hhh Res 


| ation. My brother Powell indeed thinks, that an action upon 
de caſe is not maintainable, becauſe here is no hurt or damage to 


im nothing, no not ſo much as a little diachylon, yet he ſhall 
ae his action, for it is a perſonal injury. So a man ſhall have 


other has no right to come there. And in thefe cafes the action 


ut the git of the action is, that the plaintiff having a right to 
und for the place, and it being difficult to determine who had 
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action on the caſe is brought by him in reverſion againſt leſſee for 
years, for refuſing to let him enter into the houſe, to fee whether 


be very tender of that. Beſides. it is intricate, and there may þ, 


2 — 


„ 


will infringe mens rights, they ought to pay greater damages thy, 


right of the Queen and the people: but ſure we may determir 
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the majority, he had therefore a right to demand a poll, and d. | 7 aa 


defendant by denying it was liable to an action. If publick officer 
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other men, to deter and hinder other officers from the like 9. 
fenſes. So the caſe of Hunt and Dowman, 2 Cro. 478. where 1 


any waſte was committed. In that caſe the action is not found! F 
on the damage, for it did not appear that any waſte was doe 
. 


but becauſe the plaintiff was hindred in the enjoyment of his g, cue 
and ſurely no other reaſon for the action can be ſuppoſed. = FT þa 


But in the principal caſe my brothers ſay, we cannot judge 
this matter, becauſe it is a parliamentary thing. O! by all may ment: 
bor t. 
ing h 
man) 
The 
tion 
and 


C 
* 75 I In RITES 3 =; ot 3 * N ws » * 
ETV 3 n < . + 
r ＋ — CORES S 9 T - r 7 2 3 * <P 
TTV 
JS TTT „ 


contrariety of opinions. But this matter can never come in que. 
ſtion in parliament ; for it is agreed that the perſons for whom the 
plaintiff yoted were elected; fo that the action is brought for being 
deprived of his vote: and if it were carried for the other cand. 
dates againſt whom he voted, his damage would be leſs. To. 
low this action will make publick officers more careful to obſer; Ml 

the conſtitution of cities and boroughs, and not to be ſo partial x W 5er1; 
they commonly are in all elections, which is indeed a great ani MF f 
growing miſchief, and tends to the prejudice of the peace of th 
nation. But they ſay, that this is a matter out of our juriſdictio, 
and we ought not to inlarge it. I agree we ought not to incroxh 


or inlarge our juriſdiction; by ſo doing we uſurp both on ti 
1 


privil 
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on a charter granted by the King, or on a matter of cuſtom d 
preſcription, when it comes before us, without incroaching on te 
parliament. And if it be a matter within our juriſdiction, we at 
bound by our oaths to judge of it. This is a matter of propety 
determinable before us. Was ever ſuch a petition heard of in par 
lament, as that a man was hindred of giving his vote, and prij-| 
ing them to give him remedy ? The parliament undoubtedly woll 
ſay, take your remedy at law. It is not like the caſe of determit- 
ing the right of election between the candidates. 


My brother Powell ſays, that the plaintiff's right of votuy 
ought firſt to have been determined in parliament, and to that 


purpoſe cites the opinion of my lord Hobart 318. that the pu tion ot 
may bring his action upon the caſe againſt the ordinary after! tought 
judgment for him in a quare impedit, but not before. It is ind calc © 

a fine opinion, but I do not know whether it will bear debati i that tl 
and how it will prove, when it comes to be handled, Fo "Wil Bi 
undry 


common law the patron had no remedy for damages again L 
| | | | | 5 | ; ; <a ur (1, 
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| ] 7 x:urber, but the ſtatute gives him damages ; but if he will not 
make the biſhop a party to the ſuit, he has loſt his remedy which 
1 the ſtatute gives him. But in our caſe the plaintif- has no oppor- 
WE unity to have a remedy elſewhere. My brother Powys has Cited 
be opinion of Littleton on the ſtatute of Merton, that no action 
W 1:7 upon the words, / parentes conquerantur, becauſe none had 
der been brought, yet he cannot depend upon it. Indeed that is 
nn argument, when it is founded upon recaſon, but it is none, 
when it is againſt reaſon. But I will conſider the opinion. Some 
1 aueſtion had aroſe on the penning of that ſtatute on thoſe words, 
barentes conguerantur, Sc. what was the meaning of them, 
Whether they meant a complaint in a court in a judicial manner. 
W But it is plain the word conguerantur, means only / parentes la- 
niententur, that is only a complaint in pais, and not in a court; 
bor the guardian in ſocage {hall enter in that caſe, and all have 
A ſpecial writ de gjectione cuſtodiae terrae et hacredis. But this ſay- 
ing has no great force, if it had it would have been deſtructive of 
many new actions, which are at this day held to be good law. 
The caſe of Hunt and Dowman before mentioned was the firſt ac- 
tion of that nature, but it was grounded on the common reaſon, 
and the antient juſtice of the law. So the caſe of Turner and 
3 Sterling. Let us conſider wherein the law conſiſts, and we ſhall 


A, 


; | 
nd it to be, not in particular inſtances and precedents, but on 


'This 


W the reaſon of the law, and 20bi eadem ratio, ibi idem Jus. 


e 
, rivilege of voting does not differ from any other franchiſe what- 
h derer. If the houſe of commons do determine this matter, it is, 


| not that they have an original right, but as incident to elections. 


But we do not deny them their right of examining elections, but 
ve muſt not be frighted when a matter of property comes _— 
be us, by ſaying, it belongs to the parliament; we muſt exert the 


W Queen's juriſdiction. My opinion is founded on the law of Eng- 
I land, The caſe of Mors and Slue, 1 Ventr. was the firſt action of 


. that nature, but the novelty of it was no objection to it. So 
„dle caſe of Smith and Craſhaw, 1 Cro. 15. 1 Jones 93. that 
aan action of the caſe lay for falſly and maliciouſly indicting the 
i. plaintiff of treaſon, though the objections were ſtrong againſt 


vet it was adjudg'd, that if the proſecution were without pro- 
bable cauſe, there was as much reaſon the action ſhould be main- 


tag tained, as in other caſes. So 15 Car. 2. C. B. between Bodily and © 
. £179, it was adjudg'd by Bridgman chief juſtice, &c. that an ac- d 


on on the caſe lay for a riding, whenever the plaintiff and his wife 


er fought, for it was a ſcandalous and reproachful thing. So in the 
del caſe of Herring and Finch, 2 Lev. 250. no body ſcrupled, but 
tg that the action well lay, for the plaintiff was thereby depriv'd of 
: 1 fis right, And if an action is maintainable againſt an officer for 

| 4 bindring the plaintiff from voting for a mayor of a corporation, 
mul 1 — 3 — | 
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who cannot bind him in his liberty nor eſtate, to fay, that yet th 
action will not lie in our caſe, for hindering the plaintiff to vote 
an election of his repreſentative in parliament, is inconfiſtey, 
Therefore my opinion 18, that the plaintiff ought to have judy, 


:ment, 


Friday the 14th of January 1703. this judgment was reyery; 

in the houſe of lords, and judgment given for the plaintif by 

| fifty lords againſt ſixteen. Trevor chief juſtice and baron Pei 
were of opinion with the three judges of the King's Bench, 


' 
l 4 5 -4 , 
21 * * 2 1 "46-7 of * 4 We 
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ie ue, Ward C. B. and Bury and Smith barons, were of opinion wit, 
„ | | 
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abſent. | 
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Holt, Tracy dubitante, Nevill and Blencyy, 


„ 25 2 
144 2 7, 


the declaration.) 


| Upon the arguments of this caſe Holt chief juſtice ſaid, the 
plaintiff has a particular right veſted in him to vote. Is it ng 
then a wrong and injury to that right, to refuſe to receive his vote? 
So if a borough has a right of common, and the freemen are hin- 


dred from enjoying it by incloſure, or the like, every freeman my 
T1 by the plaintiff fu 
the infringement of his franchife. You would have nothing to be | 


maintain his action. This action is brought 
a damage, but what is pecuniary, and a damage to property, If 
a man has retorna brevium, although no fees were due to him at 
common law, yet if the ſheriff enters within his liberty, and exe- 
cutes proceſs there, it is an invaſion of his franchiſe, and he may 
bring his action; and there is the fame reaſon in this caſe, Al- 


cedaneous to the parliament, as my lord Hale ſaid in the caſe of 
Bernardiſton verf. Scame. The parliament cannot judge of this 
injury, nor give damage to the plaintiff for it : they cannot make 


him a recompenſe. Let all people come in, and vote fairly; it | 


to ſupport one or the other party, to deny any man's vote. By 


my conſent if ſuch an action comes to be tried before me, I wil 


direct the jury to make him pay well for it; it is denying him hs 
Engliſb right, and if this action be not allow'd, a man may be 
for ever depriv'd of it. It is a great privilege to chuſe ſuch per 


ſons, as are to bind a man's life and property by the laws the) 


Walle. 
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1 AR. Dee prayed a mandamus to reſtore the clerk of the butchers. Mandamus to 
= V company, which is a company by charter. Holt chief ju- RE. 
ice. Such mandamus's have been granted, but I think they have butchers com- 
done too far in theſe caſes. I am of opinion, that no mandamus pany. 

© oht to be granted where the officer may have an aſſiſe, therefore od. 15: 


hear council of both ſides. 


A mandamus was afterwards granted, 


Baker ver/. Pierce. 
=— 5 | | S. C. Salk, 
E TN an action on the caſe for words, Job Baker ſtole my box- 96. 
I wood, and I will prove it. After a verdict for the plaintiff, S- C. 6 Mod. 
ſrieant Darnall moved in arreſt of judgment, that theſe words are 100 "TY 
not actionable, for they ſhall be taken to mean wood growing or ole as * 
the like, whereof only a treſpaſs can be committed. So to ſay, wood, and 1 
you are a thief, and have ſtolen my timber, or my apples, or my rd ths 
hops, is not actionable. For where words may import either a Digerence be. 
felony, or a treſpaſs, they ſhall be taken in the mildeſt ſenſe, un- tween timber 
lefs there be other words to determine them in the worſt ſenſe, and timber 
As to ſay, he ſtole my timber out of my yard, or my hops in a bag. 47 .J. | 
Hb. 33 1. Clerk verſ. Gilbert. Hutton 113. Herbert verſ. Angell, ry 
o Hutton 3 8. Maſon v. Thompſon, J charge thee with felony for 


tie and the court denied that caſe to be law, for the taking out worde. 


man's pocket muſt be intended a felonious taking.] In this hr — 
Jcethe words may be taken to mean box-wood growing; and import that 
dough the defendant might mean them in the worſt ſenſe, yet “. &= ful 
intent of the ſpeaker ſhall not make the words actionable, unleſs H. J. 8 
Wt] words expreſs it ſufficiently. Suppoſe the defendant had ſaid, 


y 


be ſtole my coppice-wood, 
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3 2 difterence is founded on this rule, Arbor dum creſcit, lig- 
% cum creſcere neſcit, and therefore box-wood in this caſe muſt 
be intended wood cut down, whereof a felony may be committed. 
1] leo, 152, Higgs verſ, Auſtin, Thou haſt ſtolen as much wood 
| and timber as is worth twenty ſhillings, adjudged actionable. Ney 
A. 9957's caſe. 1 Roll. action 70. u. 47, 48. Liford and Stamp. 
cb. 211. 2 Cro. 166. Loe and Saunders 074. Smith and Ward. 
I tb. 77. Cote and Gilbert. Sty. 9. 3 Co. 471, The words in 
. 1 ii this 


Ir. Broderick for the plaintiff. Theſe words are actionable, 
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verſe cited by Mr. Broderick, 


them, yet of late it has been. taken otherwiſe; for for or and «Wi 


books are contrary, and I will ſtick to the latter authorities, beg 


this caſe according to common parlance import a thing of wic 
felony may be committed, and therefore he prayed judgment for th 
plaintiff. | | 


Holt chief juſtice, I have heard To:ſden juſtice ſay, he kney 


no rule to go by in actions for words. 


Gould juſtice. So ſaid my lord Hale; for all words ſtand on: 3 


different bottom. 


Holt chief juſtice. In moſt caſes where ſuch words as the; 
have been held actionable, there are other words of an ill ſenſe 9 
explain them. As I charge you with felony, or you are a thi 
And ſtealers of coppice-wood are called in common parlance ſtealer, | 
of wood. 2 3 

Potoell juſtice, No action will lie for ſaying, you have ſtole m 
coppice-wood, for that muſt be intended growing; but to ſay gr. 
nerally, you have ſtole my wood, that muſt be intended wood c 
down, and there are many caſes founded on tis difference in tu 


Holt chief juſtice agreed the difference. 5 


Powell juſtice. To ſay, you are a thief, for you have ſtolen, «r 
you are a thief and have ſtolen, muſt mean both the ſame, Ani 
though it was formerly held, that there was a difference betwc 


explanatory, and mean both the ſame thing. 
Halt chief juſtice. It has gone both ways. 


fterwards the court gave judgment for the plaintiff, that t!: 
words were actionable, notwithſtanding the opinion in 2 Cr. 106, 
to the contrary. And Holt ſaid, Sure the plaintiff muſt "ne 
judgment. It is not worth while to be very learned on this poi 
but where words tend to flander a man, and take away his rep! 
tation, he ſhall be for ſupporting actions for them, becauſe .it tes 
to preſerve the peace. I remember a ſtory told by Mr. jute 
Twiſden, of a man that had brought an action for ſcandalous Wos 
ſpoken of him, and upon a motion in arreſt of judgment,“ 
judgment was arreſted ; and the plaintiff being in court at that ti 
faid, that if he had thought he ſhould not have recovered in!“ 
action, he would have cut his throat. Powell juſtice. This cg 
in 2 Cro. 166. cited by my brother Darnall, is ſo; but the later 
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onded on ſo much reaſon. Gould juſtice ſaid, that in the = ” 
10 Car. 2. Mich. term, it was adjudged, that theſe words, Thou 

haſt ſtole My \ wood, were actionable. 
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Squire and Grevett. 


Writ of error upon a judgment given in the King's Beach, in S C. Salk. 74. 
an action of debt upon a bond of arbitration, the en . 

oy oyer of the condition, which was to perform the award, Cc, Debt on a 
and pleads, that the arbitrators made no award : the plaintiff re- bond to per- 


form an award. 0 
ol es an award made de ef ſuper praem! ls, whereby the arbitrators | 
dick award, quid onnrs profecutio in aliqua ſefta dependente inter ? 


artes ceſſaret, ef abinde determinata fi , ef quod diftus Tobannes 
Greve?* folveret aro Jobanni Squire fummam 17 l. 3s. II d. 


— 


A 
Por * 2 LEY 


fuper 10 O diem Octobris tunc proxime ſeguentem, in pleno ommium dam- : - . 4} 
rum et demandorum, ac etiam quod ipſe idem Tohannes Grevett ſuper : Wt 


dim 10 diem Octobris ad proprias miſas et cuſtagia ſua ſigillaret 
et deliberaret dico Fohanm Squire unam generalem relaxationem om— 
mum acttonum, et cauſarum actionis, ſectarum, clameorum, et de- 
mandorum quorumcunque a principio mundi uſque dictum 10 diem 
G akcbris et quod dictus Johannes Squire ſuper receptionem ſuam dictae 
lummae 17 J. 3 S. II d. facerct, figillaret, et deliberaret dicto Fo- 
hanm Grevett unam generalem relaxationem omnium actionum, et 
coularum actionis, ſectarum, clameorum, et demandorum quorum- 
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cunque a principio mundi uſque diffum 10 diem Octobris, and the - 9 
plain if affigns his breach: the defendant rejoins 2 agard ; 1 
and iffue thereon, and a verdict for the plaintiff, and judgment! W =” 
Common Pleas. On a writ of error in this court, "and the . 1 
general errors affigned, Mr. Parker took three exceptions to the —_ 
award: firſt, that it is not final, for it is not awarded that all actions Mi 


ſhall ceaſe, but that the proſecution in any ſuit depending between 
the Parties schall ceaſe, which goes only to the ſuſpenſion of the pre- 
ent proſecution, an 4 not to The right of action; and though it 
lnould be taken to extend to ſtay the proſecution 7 HR g the lives of 
the parties themſelves, yet it might be revived a again by their exe- 
cutors. Secondly, that the 170 35. 114. awarded to be paid 
by Erevett to Squire, is awarded to be pal id upon a day atter the 
award, in full of all demands, &c. which muſt intend all de- 
mands, ©, to that day, and fo the award too large, and includes 
more time than the ſubmiſſion. 37 le admitted, that the releaſe 
to be given by Sguire to Grevett would be good as to the time of 
the ſubmiſſion, and void for all the time after" but in this cafe the 
| Money is ed to be paid /uper 10 diem Ot 75.10 full of all 
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Inould give a Fc ſo that the tender being to be made in full 
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of all demands to a time after the ſubmiſſion, and not in any other 
nanner, Squire is not bound to receive it ſo, and then no rele 
to be made by him, for the releaſe 1s not to be given but Juper 


n and the receipt is a condition precedent to the gui 


win 
the releaſe; and if the tender be made in ſatisfaction of all = 


to the time of the ſubmiſſion, that would not have intitled Gregg 
to a releaſe, and ſo the award not final. 
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Pengelly for the defendant in error. As to the firſt exception © ſince 
he inſiſted that the award was good and final; for it ſhall be taker br 
according to the uſual conſtruction in caſes of awards, not merel; WF Ro 
as 4 ſuſpenſion or delay of the proſecution, but in extinouiſhmer 3 the ff 
of the right and duty, and then no proſecution can be carried n be e 
or revived by the executors. That ſince an award, that all actions 1 7 
ſhall ceaſe, is agreed to be final, much more ſhall this; for the word WIE time 
proſecution or ſuit is a more large and comprehenſive word than the © and t 
word action; and it is Littleton's text, feet. 504. C. L. 291. thi it be 
a releaſe of all {uits, or proſecutions, which are ſynonymous, wil to thi 
diſcharge not only all actions, but all executions too. He that hz fion t 
no right of proſecution can have no right of action, for a&99 ef} ju | fit! 
proſequendi. He cited ſeveral caſes to this purpoſe, as the caſe of Þ ought 
Ball and Heſcott, which was adjudged in this court Paſch. 11 Will; 3 de W 


ett. 


where the award was, that one party ſhould pay to the other 200 1 
at a day ſubſequent, and that he ſhould give the other a bond ft 


payment of the money accordingly within four days, and that all 
proſecutions and ſuits ſhould ceaſe till failure of performance ; and 
this was held to be final, for if he paid the money, Gc. the award 
was abſolute, and the n perpetual, and he ſhould not take 
advantage of his own non- performance. 
and Stokes, 1 Noll. 261. u. 7. the award was made concerning al 


x 


obligation, in which one was bound to the other, that the oblige 
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So the caſe of Milkert | 
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ſhould not proſecute or cauſe to be proſecuted any ſuit againſt the 2.1. 
obligor upon the ſaid obligation; it was adjudged a good 2? award, 5 vol 
and final, and that thereby the du ity was extinguiſhed. And thei Nich 
caſes he ſaid were ſtronger than the preſent caſe. 2 Mod. 227, 22%. final. 
Strang ford ver /. Green, . 1 Lev. 58. Nuipe's cafe. 1 Roll. 25. WM plain 
7. 10. As to the. ſecond and third exceptions, he firſt premuſec, ſed, ada 
that the award was made, and ſo recited to be, purſuant to the vac. 
ſubmiſtion; that it was averred tobe made de ef ſuper prom} /! 
that there was no averment of any. matter or controvęrſies arten point. 
ſince the ſubmiſſion. Then he.faid, the ſecond exception was d Cy, 
truly ſtated, for the words are general, quod ſolveret, &c. i" Mend 7 
10 Oftobris in pleno omnium dammnorum ct demanderum, and not ; Cr, 
lens onmum- domandorum 1 ifgue ad dictum diem: and it muſt be bappe 
therefore conſtrued to mean all demands, &c. to the time of te cent; 
labmiſſion, and not to the time after, the tenth of October; aul Leim 


 ___ | 
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therefore the arbitrators ſhall never be ſuppoſed to have made their 
award of more than was ſubmitted to them, or to a time beyond 
their power, vi. after the ſubmiſſion, unleſs it be fo expreſly li- 
mited in the award; for they ſhall not be intended to have exceeded 
peir authority, nor ſuppoſed to have done a vain and a void thing. 
However, if it were expreſſed to be paid in full of all demands, &-. 
bo the tenth of Ockober, yet it would be good to the time of the 
Wb Dmiffion, and only void pro tanto, viz, the time after. And 
© 5c Mr. Parker admitted, that the releaſe was good to the time 
cer the ſubmiſſion, and void for the time after, it was very ſtrange 
bad particular, that he ſhould deny this part of the award to have 
me fame operation: for the power is equally extenſive, and muſt 
be exceeded as much as to one part of the award as to the other, 
and no more; and therefore a tender in full of all demands to the %. 
ume of the ſubmiſſion would be a good performance of the award, 
and the other party is bound to receive it as ſuch. Nor indeed can 
tt be tendered in any other manner, ig. in full of all demands, Cc. 
bo the tenth of October, becauſe to all the time beyond the ſubmiſ- 
don the award is void, and the plaintiff might refuſe to receive it, 
t it had been fo tendered. But in the firſt caſe upon a tender he 
3 ought to receive, and thereupon he ought to give the releaſe, and 
me words ſuper receptionem do not amount to a condition preceedent, 
and make the releaſe depending upon the former part of the award, 
E which is void, or impoſſible to be done, or not mutually obligatory. 
Jo prove this he cited theſe caſes, 1 Roll. Abr. 260, p. 5. Lewin 
and Hills. Allen 26. 1 Sid. 154, Rows v. Nun. 1 Sid. 252. 
& ming and Warren. 1 Lev. 132, 133. Hopper verſ. Hackett, 
W 1 Roll. Abr. 260. u. 4. Etnoke and Orwell, 2 Mod. 169. Adams OY + 
and Adams. 1 Roll. Abr. 260. u. 1. 254. u. 12. Popely and Popely, ß 1 
n WF 200. 1. 2. Franklyn and Emlyn, 244. n. 23. Alabaſter and Clif- 1 
d. Hutt, 29. 2 Mod. zog. Hill and Thorn. I Roll. Abr. 256. — 
„. 6% e and Browne, Hob. 190. But admitting the award to 48 
be void as to the releaſe, yet he inſiſted, that upon the other parts, i ll 
3 Which were diſtinct and independent, the award was mutual and | = — 
nal. That the money being awarded in ſatisfaction, gave the _ 4 
J plaintiff a right of action, and might be pleaded in bar by the de- ee ' if 
| iendant in any action brought by the plaintiff on the original con- | | = 
tract. And to that purpoſe he cited the caſe of Kinnaſton and Jones, 2 99 
ll. Abr. 2 58, 259. u. 3, 6. Allen 85. Sty. 97. as this caſe in 8 1 
bet. Nc. 2 59. n. 4, 5. Ingram and Webb, and Sayer and Sayer. 1 9 
20%. 663. 2 Roll. Rep. 192. 1 Noll. Abr. 244. u. 21, 22, Valore N | 
Ind Trib, 1 Roll. Rep. 437. 2 Cro. 447, 448. Lumley and Hutton, 1 
| Gro, 861. Goodman ond Fountain, And therefore however it 1 mw 
ſtappened as to the releaſe, the other parts of the award were ſuffi- 
eat without it; and ſo he prayed that the judgment might be 
Jeffrmed. — = 
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All profecu- Halt chief juſtice, The firſt part of the award, that all prog. | „ 
tions ſhall cutions, Sc. ſhall ceaſe, goes to the cauſe of action, and is not y 
cesſe. pe reſtrain'd only to the proſecution then depending. Where , 
man has but one remedy to come at his right, a releaſe of that g. 
medy is a diſcharge of his right, As if a man releaſe all actions, h 
Releaſe of the releaſes all cauſes of action, and determines his right. © So if a wy 
eon es releaſes all actions now depending, he releaſes the right of action 
V plaintiff after the darrem continuance releaſe the aqiq 
depending, he releaſes. his right of action. And if a releaſe (hy; WE 
have that operation, why ſhall not an award? 'The words her | E 
are not only quod proſecutio ceſſaret, but alſo et abinde deter 
fir, which implies a perpetual ceſſation. Therefore theſe wos 
in the award do not only diſcharge the preſent ſuit, but alſo.ch: 
right of action, becauſe the plaintiff has no other remedy but h : 
action, and then the award is mutual and final on that part on 
without more. N 


And as to the ſecond clauſe in the award, ſurely it is well, ani 
it is final, for the money is awarded in ſatisfaction, and though 
ſhould be taken to extend to a time after the ſubmiſſion (which 
ſhall not be intended) yet it will be good, for it ſhall not be u. 
derſtood that there were any other cauſes of action ariſen aſter th: 
{ubmiſtion, and then no damage to the plaintiff, though he recent 
it in ſatisfaction to the 10 of Oclober. If there had been any ner] 
controverſies, the defendant ſhould have ſet it forth in his plea, ani 
even that he tendered the money in full of all matters to the tim 
of the ſubmilſlion. 


As to the laſt exception, the queſtion is, if the words /uper . 
ceptionem do not imply a liberty in the plaintiff, to refuſe the mom iſ 
when tender'd? A tender and refuſal has been formerly held » Wi 
performance without actual payment, as in the caſe of Hunt ai 

Tender ang Caden. But it has been adjudg'd otherwiſe fince. But admit 


refuſal actual the award void as to the releaſe, yet it is good for the reſt. 
payment. | | | | 


| Poſt, 1000. 8 . 3 : Fo | | q 
Powell juſtice, The law is againſt Mr. Parker upon all tu 


points, though if the award be good upon any one of the thre 
points, it will be ſufficient, ſince they are diſtin and independell 
_ clauſes, The firſt part of the award muſt be taken to refer to ti 
cauſe of action, and not merely to mean a ſuſpenſion» of the action 
but to determine it for ever; and the word [depending] is only U 
deſcribe the nature of the action, and does not import that the cue 
ſhall ſtand till for a time. The next part of the award as to . 
payment is mutual and final, for it is not to be paid in full of al 


demands to the 10 of O&cber, but to the time of the ſubmit 
| 27 | | ald 
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ZE nd ſhall be ſo intended, Beſides if It did extend to the 10 of 
October, it would yet be good for the time to the ſubmiſſion, and 
Void for all the time after; for it is a thing ſeverable in its nature. 
W Then as to the giving the releaſe ſuper receptionem of the money, 
chat will not give the plaintiff a liberty to refuſe the money, for he 

muſt accept it, and when one party is awarded to pay, the other by Award to jay 
E implication is awarded to receive it, and I believe it has been fo ad- te P. impve» 


. E B. muſt re- 
| N judged. | 8 ceive. ; 
ni, chief juſtice. I doubt that, whether an award that one 
hall pay, implies that the other is thereby obliged to receive. 


Upon which Pengell cited the caſe of Linnen v. Williamſon 
adjudged according to Powell's opinion, which is reported 1 Roll. 1 Vent. 167. 
Abr. 254, 255. 1. 10. and the fame is agreed 2 Cro. 447. Lumley 
and Hutton. T- | 


Holt chief juſtice. The award to pay money in ſatisfaction is 
pleaded in bar, though the other party be not awarded to accept it ; 
or the award of payment of money veſts a duty in the party, and is 
2 bar in debt, or treſpaſs, or afſump/it, And the old books are, 
that upon a pare! ſubmiſſion, if any collateral matter were awarded 
to be done, other than the payment of money, as the making a re- 
leaſe, or the like, no action lay for non-performance ; yet it has 
been otherwiſe adjudged ſince. For when two perſons ſubmit, they Trin. 9 Will. 
actually promiſe to perform the award, and an action lies on the 4 _ 
mutual promiſes. An award only to pay money in ſatisfaction is Bernard, ante 
of itſelf final, therefore let the judgment be affirmed, per totam 247. 
curiam. | . 


0 


Corporation of Grampound's Caſe. 


F a number of people aſſemble together in a lawful manner, and Riot. 

upon a lawful occaſion, as for electing a mayor (as it was in . 
this caſe) or the like, and during the aſſembly a ſudden affray hap- Regiſter 103. 
pen; this will not make it a riot ab initio, but it is only a common | 
attray, But if a number of people aſſemble in a riotous manner to 
do an unlawfut act, and a perſon, who was upon the place before 
'pon a lawful occaſion, and not privy to their firſt deſign, comes 
and joins with them, he will be guilty of a riot equally with the 
reſt, Holt chief juſtice with Powell juſtice ſeemed. to agree. | 
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966 Trin. Term 2 Annae reginae 


Phettle ver}, Wood. 


N debt againſt the defendant upon a recogniſance of bail in th 
Common Pleas, the plaintiff counted, that the defendant fer 


2 Salk. 659: 
Chethcy v. 
l bod, ſeems to 


be 8. C. ſcriptum ſuum obligatorium recognitum in curid domi nae reginge j, 
3 42. banco coram Thoma Trevor milite et ſociis ſuis, Sc. On nul tiel „. 


2 Selk. 364. Cord, a recogniſance was certified, and it appeared to be taken he. 
11 Mod. 224. fore Nevill juſtice at his chamber; and for this variance it was 3. 
Debt on a re judged per totam curiam, that the plaintiff had failed of his recorg, 


cogniſance as | | 
acknowledged jn court, where it was firſt acknowledged before a judge, and then brought into court, 


ob. 264 


754 


Holt chief juſtice, It is not the ſame recogniſance, for a f. 
273. 


cogniſance taken before a judge at his chamber, and a recogniſing 
taken in court are different, therefore you have varied in the &. 


ſcription of the recogniſance. Indeed if it had been entered as or. | | : 


ginally taken in court, though taken before a judge in his cham 
ber, the declaration would have been well. And in this court th 
courſe is to enter them always as taken in court, and a recogi. 
ſance taken before a judge of this court upon bail is not obligatin 
till it be entered on a record, becauſe we do not take them in: 
ſum certain: but in the Common Pleas they take them in a fun 
certain, and it is a record immediately upon the caption at the 
judge's chamber, and binds the lands, Cc. before it be filed at 
Weſtminſter ; and when it is filed, it is then a record in court, 


And a ſcire facias, or an action of debt, may be brought on fu 


recogniſance, either in London, where it was taken, or in Midi. 


ſex, where it is filed, according to the reſolution in the caſe t 


e ca Hull and Wing field, Hob. 195. But on a recogniſance of bail taken 
ent. 300. in this court, the action or ſcire facias muſt always be brought in 


Middleſex, _ 


Powell juſtice of the ſame opinion in omnibus, and ſaid, Ris 
chief juſtice was of the ſame opinion with Hobart, 


Mr. Raymond was of counſel for the defendant. 


Mr. Dee for the plaintiff at another day urged, that the pre 


dents in the Common Pleas are all as this count is. 


Holt chief juſtice. If they proceed hand over head, that 15 00- 
thing to us. They ſhall not ſet up a preſcription againſt law upol 
pretenſe of their uſage. Powell agreed. HS 


See thele entries. 


Thomp, 125. 2 Bravnl, 176, Brown. Li 
= Clarkſon 


1 
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= Clarkſon ves. Buſſey. 

| | : J an action of debt upon a bond, the defendant pleaded in bar Compoſition 
£ compoſition made with his creditors according to the ſtatute act. 
xz e 1711], 2. to which the plaintiff demurred. And Mr. Acherley for f 
1 ran took ſeveral exceptions to the plea. N 
1. Exception. The plea 1 is, that he abſconded for debt ſuch a That he ab- j 
; bg the making of the act, but does not ſay, that he ab- 8 * j 
5 ebt ſuch a j 
nded at the time of the making of the act. And though he qay before the | 


m 5 5 be an inſolvent perſon before the making of the ſtatute, yet making the 
N . have recover'd, and become ſolvent, when the act was 2 


; : made. 


S 


ob chief jaſtice. This is a plea i in bar, and is ſufficient, if it Doctrin. Pla- 
be good to a common intent; and in this caſe it ſhall be intended, cit. 55. 


| | the defendant continued inſolvent to the time of the making - #1 
. dhe ſtatute ; and if he became ſolvent aſter the time alleged, and —— SD | 
n & tore the ſtatute, that ought to come on the plaintiff's fide, for as it 'F 
WE © picaded, it is within the words of the act, . ſuch as have ab- 1 
= ſconded. Powell Jane agreed. 1 
: | 2. Exception. The defendant has pleaded the agreement as a No profirt in 4 
m. dCbeed under teal, but does not produce it in court by a pręfert in curia, curia 1 a A 
= he ought. compoſition, | 
. e 1 
F Flt chief 8 The ſtatute fays an agreement ſubſcrib'd and See now * | 
Bt ald. Sc. and that does not import it to be by deed, for it may co ae are” | 4 
* be under ſeal, and yet no deed, and therefore a Ae is not ne- the law. 4 
ceſſary. | Ante 762. 4 
bl Porvell juſtice. It is not requir'd 3 the 48 nor pleaded, to be 1 
deliver'd, - and it cannot be a deed without delivery ; - 1t muſt be ſub- B 
ſcrib'd and ſeal'd by the act, but ſubſcription is not neceſſary to a 1 
Led. N | | 1 
1 1 Exception. By this : agreement the defendant is to pay i | 
hb pound at a day, which is fix months after, the making of the 1 
ſatute; and it is further agreed . that upon payn ment thereof the cre- 4 5 
= | ditors ſhall give to the defendant general releaſes, Now this agree- Ti 
vo b cannot be within the meaning of the act to bind the nonſub- | | I 
Tate creditors, becauſe it obliges them to give releaſes for debts, 1 
which may have accru'd to them ſince the act, and it will be un- 9 
14 alonable to obl; ige the other creditors to releaſe them. Wo 
f E | . l 
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Servant is a N Fl R. Williams mov'd to quaſh an indictment for want of an ad. 


Jietmentp. 40. amendable in the ſame term. 
Bro Additions | | | 


In our, N afſumpſit on ſeveral promiſes the defendant pleads, qusd i; 


FT 


S on TURN Annae reginae. 


— 


Holt chief juſtice. This agreement muſt be underſtood to exten 

only to debts within the meaning of the act of parliament, 94; 90 

debts due before the making of the ſtatute, and the agreement of * 

thirds of the creditors does not oblige the non-ſubſcribing Creditor 

with reſpect to any debt contracted after the making the ac, and 
although the ſubſcribing creditors may have obliged themſelves | 

this agreement to give releaſes of all matters to a day after the ,6 

yet they cannot oblige the reſt as to any debt accruing after, P 

Ante 921. Juſtice agreed a releaſe of all debts &c. to the time of the act, i 
| | be a ſufticient performance of this agreement by the non-ſubſcrih;n: 
creditors, within the meaning of the ſtatute. 8 


Judgment for the defendant per totam curiam, mſi, &c. 


0 


40 ei dition. The defendant was indicted by the name of J.. 
The Queen v. ſervant, which he ſaid is not a good addition within the ſtavye 
get But per Hol chief juſtice, et curiam, it is a good addition, for 11 
18 ns certain. He would have taken fome exceptions to the Caption, but | 
Contra, & in- it was not allow'd, for coming in of this term, ſuch errors rs 


pl. 56. : 3 
Thel Dig. 56. oh = 

Di. 46. Taylor ver/. Sca. 3 bete 

a 33 = | 77 

ples 2d, bei farmiawit omnia ex parte ſua perfermanda, and the plain WR 4 
? ch 3 demurred for that cauſe, Mr. Ward for the plaintiff: this plea, 1 1 

G71 wy gene- | Hs 5 : | 4 1 cd; 

ral iflue. any thing, amounts to the general iſſue. And it was adjudg'd ft a 
he plaintiff per totam curiam. N = 

PT. hs ron 


by 0 
ie 


1 FRED | Fy.. FE” 1, BY 
Igewater ver. Duke of Bolton. BY 
| | . 


Set 236, the argument this term of the caſe between lord Bridgeiatrr, Wiſh © all 


Ca. of Equity & and the duke of Bolton, ſerjeant Powys, who argued for my I the n 


Abr. 17. 


| lord Bridgewater, ſaid, it had been adjudg'd in Chancery, and js | 
pl. Is — S 3 


> Danv. Abr. BOW become a ſettled rule, that if a man ſeiſed in fee of lands max: i _ 
12 5. Pl. 12. his will thereof, and deviſe the ſame to another in fee, and aft Wi us pr 
133 that make a mortgage of the ſame lands in fee to a third perio!, Wi 75 
G16, and afterwards die without having paid the money due on the mori- Wi nu 
L. Caf. Abr. gage, that this mortgage docs not amount to a total revocation, but i Ti 
2 Vern. 495. Only quad, and the equity of redemption ſhall go to the devike, 55 


Ogle v. And Mr. Caper, who argucd on the other fide, agreed it. 


Cooke. the 77 


20 Feb. 1748, in Canc. Mortgage does not amount to a revocation of a deviſe totally, but only pro tar!” e 


TT» \ 
* i d. 


Cir | 
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1 dants pleaded 1 in abatement, and on demurrer a reſpondes ouſter 6 Med. 27, 
«as awarded: after which the defendants pray oyer of the writ, and ** 5 
accordingly ſet it forth in their plea, and pleaded over in bar. Mr. Keb. hy W 
Vard mov'd to ſet it aſide for the irregularity. Mr. Mountague : 3 Keb. 480, 
The writ being return 'd and filed, we have a right to demand oyer 191. —_ 
of it in the ſame term, notwithſtanding the award of a reſpondes © B. 148. 
iter, if it be neceſſary for us. And by the original writ in this 12 Mod. 99. 
exe it appears, that the writ was not ſued out within twenty days, Fe o. Ent. Aa 
the ſtatute 39 Elig. requires, and we would by this way prevent om 2 in 


a trial and further charge. . and reſpondes 
| ouſter award- 


98 
48 


oath that it was not made within, Oc. as the ſtatute 27 Eliz. &c. 


el juſtice, When a defendant pray ys oyer of the writ, it is 
with intent to take advantage of ſome fault in the writ ; but: the de- 
fendant in this caſe not having demanded oyer of the writ before 
bis plca in abatement, and a reſpondes ouſter awarded, he is now 
coat of time to have oyer, which is only to enable him to plead in 
E abatement; but now the defendant here is to plead in chief. 


Ul chief juſtice. A variance between the declaration and the 
5 1 may be aſſign d for error, and although the party admit it, 

„a paſs it over in plea, if oyer be given of the writ, it will * 
1 year; and perhaps in that caſe the Jefendant may take ay antage of 
W i: ia arreſt of judgment, and ſo prevent the court from giving an 

croneous judgment, and thereby avoid the trouble and charge of a 
uit of error. And upon a writ of error after ſuch oyer had, the 
(party may aſſign the error, and take advantage of it, without a 
artigrari, becauſe it appears upon the record, It Rs reaſonable 
o allow this demand of oyer in the ſame term, and eſpecia ly when 
ble matter pleaded is not dilatory. 


| Prevell juſtice. It is out of courſe, therefore they oug! it to ſhow 
us precedents to warrant it. 


Est chief juſtice. If the defendants init upon their yer, they 

maſt demand it on record, and if we deny to? give them oyer, when 

ney ought to have it, the denial muſt be 2 x, that they may Denial of «er 
= ady 'antage of it on a writ of error. The queſtion is, wn ether error. 

tle 7 reſpandes ouſter awarded on the ple ea in abatement be not an 

Bhi 3 5 to the defendant to demand oyer. But on the award thereof 

© do not adjudge, quod breve proediftun bonum et ſufficiens eft 


772 


oy Edward Longueville vez/. the inhabitants of Thiſtle- 
worth. 
Jan action on the ſtatute of Vinten for a robbery the defen- oo Salk. 


ed, no oyer can be granted of the writ, tho” in the ſame term it is return'd. It ſeems there ought to be an 


Y * — — * „ he 
tad "Y 2 
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— . 


ror, where g1- 
ven to him. 


of opinion, that it ought to have been granted, being in the fine 


— Re. 


in lege, but quod placitum of the defendant minus ſufficiens in by _ has 
exit. This is not like pleading a new plea in abatement, whic, 
ſhall not be received; but here the writ being in court, they may de. 


_ 
RM 
_ 1288 


mand oyer of the writ in the ſame term with the plea in abatemer; 
- ö 


though they cannot in a ſubſequent term. I 
Pexoell juſtice. The demanding and having oyer is to enable: 
man to plead ſomewhat. 
Holt chief juſtice. No, it is to make the thing appear on record, : 
that ſo the party may take advantage of any error therein; and i 5075 
there be a fault in the writ, the defendant may take advantage of bY 
it, although he plead any other matter; but it will be a good er. Ne 
greet deed ception in arreſt of judgment, and fave the party the trouble 9f 
9 . . . | . | 
CES bringing a writ of error. In this court the party may demand q 1 
imparlance, Of a deed after imparlance, though it is not allowed in the Com. bare 
eee mon Pleas, If the plaintiff conteſts the giving oyer, he mult firik n 
Pleas out the plea, and demur, or counter-plead the cher. The granting Wi Upo 
Giving cer oyer will do the plaintiff no harm, for the giving oyer where ft e 
Where it ought ought not to be allow'd, is no error, nor aſſignable by the defen. n. 
not, not aſſign- +: 55 1 | 5 Ke de h h _— 
able by thede dant, being in his advantage; but the denial of it, where it ought o n 
fendant for er- be allowed, is error, quod Powell conceſſit. We will confider of i, ers 


. Afterwards at another day Holt chief juſtice ſaid, we are all of WF 
opinion, that cyer ought not to be given in this caſe. I was indeed Wi 
term, for the reaſons I mentioned, but I am now fatisfied, that it 
ought not; for the true reaſon why oyer of the writ is given to tie 
defendant, is for the defendant to demur for matter which goes to Wi 
the whole original, or to plead in abatement for ſome matter con- Wi 
tain'd in the writ, which makes it ill; as that it varies from tte 
count, or from the regiſter, as appears Co. Intr. 320. But when Wi 


the deſendant has pleaded in abatement, he has nothing more to do e ö 
with the writ. The matter which ſtuck in me was, that tie i .-:; 
defendant ought to have oyer, that ſo he might move in arreſt cf . 
judgment upon the inſufficiency of the writ appearing on record 3 n 
a default; but it is only mov'd as amzcus curiae to inform the cout, fer 
and to prevent them from giving an erroncous judgment. Pre done 
agreed. The law has preſcribed and ſettled the order of pleading, hint 
wHiich the party is to purſue, 4/2, to the juriſdiction of the cou e 
to the diſability of the perſon, to the count, to the writ, and laſtly, WW 11. 
to the action. Now in this caſe you have already pleaded in avate- Wi :... 
ment, and might have taken benefit of the cyer then, but you Ci" Wl ::.; 
not pray cyer in order to plead in bar; for you have done with be 
writ, and you cannot plead two dilatories, but muſt now ple ohio 
to the action. But oyer was never given aſter a reſpondes 0" Wl |.'- 


3 | awarded, 
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AE] to enable the party to plead i in chief: to allow this courſe 


«ould be to invert the order of pleading. 


Let the oyer be ſtruck out of the plea, per totam curiam. 


Regina ver}. Dixon. S. C. Salk. 
150. 
6 Mod. 61. 
E defendant was indicted for ſelling & goods, atirming them On certiorar? 


: : 7, to. remove an 
to be worth ſo much, whereas in trutl they were not, 27 de- eee 


fionem, Ec. Upon not guilty pleaded the defendant was con- ter convidion 
wh by veidick 
ed, and now the record was remov'd by a corticrari, and Mr. EET 
ay my E 

Brederich mov'd to quaſh it, as not being an offenſe indictable Hive he 

| party here in 
Halt chief juſtice. Why do o you remove it after a nd But you 
date given the party no day here in court, as you ought upon the 
rn of a certiorari to remove an indictment after conviction. 
Upon reading the certiorari, it appear'd to be only for removing A certiorarito 
the record of the ee which Holt ſaid was not ſufficient to 7 ee 
| c dictment will 
remove the conviction ; for if the defendant ſue out a certicrari to not remove a 
remove an indictment, and ſtays till he is convicted before he deli- conviction on 


vers it, he has loſt the benefit of 1t, | 3 


Berwick v er}. Andrews. 


Intr. Pg aſen. 5 47 Eft I R. Rot. 64. 


ver'd a judg ment againſt the defendant, as adminiſtrator of J. 314. 1 
O 125. 
ebt by an 


FN debt by an executor, ſetting forth, that his teſtator had reco- 8. C. Salk. 
; 

d. and ugg citing, that the defendant had committed a devaſtavit in * 
þ 7 5 : 

} 


tne pla) 186 could have execution of the ſaid judgment, Nr eee 


| the defendant 
the "#19 acerevit to the plaintiff, Judgment herein was given againſt after a judg- 


e defendant in the Common Pleas by default, and thereupon a a ment reco- 
it of error was brought. Mr. Ning for the plaintiff in error in- els e 
fed that the executor cannot mainta in this action for a waſte yifrator to J. 
one in the life of his teſtator; for the executor ought to make S. by the 
4 arty to- the origina | judgment by a judgment on a ſcrre 33 wed 
cia rough t by himſelf againſt this Rec Cook before he can 
uin an action of debt upon a ſuggeſtion of a deva/tavit in his 
ale Wh On time. This method of proceedings by action of debt 1s a late 
Pracriee; an the far{t | adgment was obtain'd with diff culty, v/2 
U cafe of Wheatley againſt Lane. 1. Sound, 216. 1 Lev. 255. 
uch was an action brought by the party himſelf, who obtain's a a 
10 ment againſt the <2cutors ; and therefore 107 the objections 
ech 


Mm m. urg'd 


to the plaintiff's teſtator, ſo that neither the teſtator, nor executor on a 
T 
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Croſby verl. 


Geering. 


Debt againſt 
an ad miniſtra— 
tor on a d νο 
awit, after a 
judgment re- 


| cover'd againſt 


the inteſtate, 
does not lie. 


| * 05 : | — £7 I, WH pos ING — — 8 
178 Irin. Term 2 Annae reginae. 

ay . . — — 

urged in that cafe it has been ſince reſolved, that actions of this g. g 

ture ſhall not be carried farther than that reſolution: as in the caf k 


of Ent v. Withers, 1 Ventris 315, 321. 2 Lev. 209. 3 Kg, 
735, 825. where it was adjudged, that ſuch an action would 99 
lic againſt an executor upon a bond of the teſtator, before a 
judgment recovered againſt the executor. And ſo it was reſolyed 
in this court, Paſch. 11 Mill. 3. between Crosby and Geeriy 
Where an action of debt ſuggeſting a devaſiavit was brought ape 
a judgment recovered againſt the inteſtate, before any judgmen 
recovered againſt the adminiſtrator himſelf; and upon a demune 
it was reſolyed, that the action was not maintainable. But the pre. 
ſent action is to carry it farther than any of thoſe caſes; for her 


1222 for 
the judgment was recovered by the plaintiff's teſtator, and th ſam 


waſte is ſuggeſted to be done in his time. Now this waſte js; 
perſonal wrong done to the teſtator, whereas the foundation of th: 


action is, that the party himſelf, who brings the action, is intitle, 5 
to the eſtate of the teſtator by matter of record, and fo the wait: i ſay 
by the executor is a wrong to him. But here the plaintiff has nj 3 wh 
title to an exccution, till he obtain an award of it on a ſcire b. acii 
cias, ſo that the waſting before he had a right to ſue execution exe 
can be no injury to him, and conſequently he can have no action, tor, 
and he has founded his action on no other damage, but that mn Wi 
the waiting he could not obtain ſatisfection of the ſaid judgme WM on! 
by ſuing execution. This action is againſt a rule of law: / # a9 
perfenalis moritur cum ferjona, No action lay at the common as if his 
againſt the executor of an executor for a devaſiavit of the fit be 
executor upon the reaſon of that rule. But it was given by the U mo 
ſtatute of Charles 2, But the ſtatute does not extend to tl:is, b cic 
that by conſequence this action is not maintainable, not bein; i cl: 
helped by that or any other act of parliament, act 
in 

Mr. Mountague for the defendant in error urged, that this a,. riet 
would lie. The ſame objection, that it was a&zo perſoralrs, ws albs 
made in the caſe of Wheatley verſ. Lane, 1 Saund. 210. t 


397. and there fully anſwered ; for though the action ariſes iron | 


a rt, yet this tert veſts an intereſt in the party. As in cas "WW 
ſubſtraction of tithes on the ſtatute of Edward C. and of an etcaps ag 
out of execution, where the executor for that reaſon ſhall mai 9% 


tain an action of debt for the ſubſtraction or eſcape in the tique ch | 
bis teſtator. This action goes no farther than the former cas, 
Te caſe of Cory verſ. Thynn, 2 Sid. 102, is this caſe in point; 
fon the plaintiff there was executor to him that had obtained the 


bia. 
300 1 Zment. 
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alt chief juſtice. But the executor in that caſe had recovered 
4 judgment in his own name, on a ſcire facias on the principal 
+ judg 


Meuntague. The tort veſts a debt in the partv wronged, and 
nen it ſurvives to the executor, as on the ſtatute of Edward 6. 
And the ſame objections, as are made now, were made in the caſe 
of Wheatly and Lane, and there over-ruled by the judges, ſo that 
this caſe in effect is already determined. 


Flt chief juſtice. Surely this action will well lie, and as well 
fr the executor, as for the teſtator himſelf. And indeed it is the 
ame thing; for this action is brought againſt the ſame perſon 
azainſt whom the recovery was had, and by that recovery aſjets 
were admitted, and then the defendant has waſted, You agree 
this action might be maintained by the teſtator himſelf, but you 
b, it will not go to his executor, becauſe it is a perſonal wrong, 
which dies with him. But it is not a mere perſonal injury. This 
action is founded on the ſame reaſon, as an action of debt by the 
cxecutor for an eſcape out of execution in the time of the teſta- 
tor. It is true no action lay againſt the executor of an executor 
for the waſte of the firſt executor before the ſtitute, becauſe it was 
only a wrong committed by the executor. And ſo no action lies No aQion lies 
E acainſt an executor for an eſcape out of execution in the time of r e 
bus tcftator, for it was a wrong done by another perſon, for which 1 3 
be shall not anſwer, nor ſhall his eſtate be liable. An executor time of his 
ie may maintain an action on the caſe at the common law for an dteſtator. 
W cic:ve out of execution in the time of the teſtator, but not for an ame 41. 
W cicipe on mere proceſs. So an executor of a parſon ſhall have an 
action of debt on the ſtatute of Ed. 6. for ſubſtraction of tithes 
i the time of the teſtator. Theſe are injuries to the teſtator's 
00 Wh fight, and within the equity of the ſtatute of Edt. 3. de. bouts Vige 4 Mod. 
atis in vita teſtatoris. So an action on the caſe for an eſcape 43, 404. 
W i the time of the teſtator, a guare 7mpedit for a diſturbance in the 
lie of the teſtator, are given to the executor by the equity of that 
$ fatute, In the cafe of Crosby and Geering there was no judgment 
aganſt the adminiſtrator, and ſo it did not appear, that he had 
%s and it was like the caſe of Ent againſt Mithers. 


(6) 


. Powell juſtice. This action ſhall not be carried farther to 
charge the defendant, without a judgment firſt recovered againſt. 
Q bimiclf, And my lord Hale was of that opinion: he. was of 
| couniel with the plaintiff in the caſe of Cory againſt Thinne, and 
told me, he had judgment for his client beyond his expectation; 
but now that action is ſettled. This is not a perſonal wrong, 
| Viich lies not againſt an executor; as an action for an eſcape in 
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i 
But th, 


ſtatute of Edw. 3. is a remedial law, which has always been take 

by equity, and wherever there is a matter of property in queſtin | 
it is -brought within the ſtatute. So here, the teſtator had a h 1277 
in the gets in the defendant's hands, and the executor was : | reſt 
titled to that right by a ſcrre facias, and this is within the reaſon 0 does 
goods taken, &c. It was once a queſtion, whether an executor co ben 
maintain an aſſump/it upon a contract with the teſtator, becauſe; He. 
is founded upon a breach of promiſe; but it was agreed, that 0 W 711146 
might, becauſe it was a wrong to the teſtator's property and eſt: but 
and an intereſt in the teſtator. CY nuan 
__ tinua 
- Powys juſtice agreed. _ BW" 
Gould juſtice agreed. Here is a debt ariſing ex deli. | ani 
| | | 8 | Bros, 
Holl chief juſtice. Upon this judgment this executor mig cales 
have ſued a ſcire facias as executor, and upon that a fieri fad, feren 
and might have had a devaſtavit returned thereupon, and upon the ft 
that a general judgment; now this action is brought in lieu d! pals 
chat proceeding, and that is the reaſon of this action on ſuggeſtion M trelp: 
of a devaſtadit. | =_ WW th 
caſe, 
a ire 
223. 
Fitzh 
Fes of his 
Monckton ver/. Paſhley & alios. _ = 
„ mae 


the life-time of the teſtator lies not againſt an executor. 


hut then an exception was taken by Mr, Ning to the declaration, 
and upon that it was adjourned. 5 


8. C. Salk, [ N treſpaſs de eo quod the defendants, 1 Septembris, primo Zine, 
# 7 8 0 5 | —— py 3 5 a” 1 8 . _ 7 ; | : *} ; Ta | On 1 f 
8 C 6 Nod. I Sc. vi et armis, &c. clarſum of the plaintiff, apud, &c. fir e 


* 


5 


: . | WS: = ; 85 1 1 

TH geiuut et intraveriuit, et herbam . ſuam ad valentiam 101, iin 

0 xv 38. nuper erfeentem, pearbus fuis ambulando conculcaterunt et conſt» Wi 

'I'relpaſs for © „ Mn | f 5 | —_—_ 
ee unt, et alam Ferbam ſuam ad valentiam aliarum 101, ibid 
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4 
WH 
CY, 
and 7 
. Pg 

+] TE S 7 2 » * — » 5 72 771 tg _— * * 4 Hut IG 
cigie, and fuerunt, conculcaterunt, et confunpferunt (and lays feveral ot 


troading and OTIS bf 2 | | g 5 caſe © 
confuming his treſpaſſes upon the ſame place) ac hberam warrenuam of the pla | 
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Srelb as, . ; pracdicrae ciliu AUEFLS Praedicits Conculcationem et conſumpt lone, 0 
in lilera warrenna pracdicta fine licentia of the plaintiff vat 
nem proedifam, a praedifto primo die Septembris, anno prin 60 
falco, u'que diem erebibittioms Dus billue, vis. vg 5 6 = 
| | AIRS 
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O Hobris, eodem anno, diverſis diebus et vici bus continuando, Se. 
To this declaration the defendants pleaded not guilty. But the 
jury found for the plaintiff. And now Mr. Salkeld mov'd in ar- 
reſt of judgment, that the continuando is laid of a matter, which 
Joes not lie in continuance, vig. guoad venalionem in libera var 
renmu of the plaintiff, for every day's hunting is a ſeveral hunting, 
He ſaid, that it appeared from the books, that a treſpaſs with con- 
4;nuando does not lie where the act terminates in itſelf, and can be 
but once executed: as a treſpaſs quare equtum ſauum occidit conti- 
nandh is ill; becauſe it is not an act, which can be alleged in con- 
tinuance. So a treſpaſs for breaking his fenſe, or proſtrating his 
houſe, lies not with a continuando. 2 Roll, Abr. 315. p. 41. 
; Hen. 6. Tranſ. 19. 8o a treſpaſs for cutting down his trees con- 
*nuando is ill, as was held in this court in Eaſler term, between 
Brioks and Biſhop. Ante 823. (vide 21 Hen. 6. 43.) for in theſe 
caſes the act cannot be repeated. He farther inſiſted on this dif- 
ference, that where the firſt treſpaſs is without an outer, there all 
the ſubſequent acts are treſh treſpaſſes ; but where by the firſt treſ- 
paſs there is an. cuſter, there the ſubſequent acts are not diſtinct 
treſpaſſes, but a continuance of the firſt, And therefore a releaſe 
of the firſt treſpaſs will diſcharge all the ſubſequent acts in this 
caſe, but in the former caſe it will not, becauſe every day's entry is 
a freſh treſpaſs : as Te. 126. Thorp and Strictland. 1 Brownl. 
223. 3 Gro, 182. And with this difference muſt the opinion of 
Fitz), N. B. 91. C. be underſtood, where he ſays, that a treſpaſs 
of his houſe or cloſe proſtrated may be alleged with continuance, or 
iſe the books are not reconcileable. 20 Her. 7. 2, 3. P. 7. but 
an actual cu/rer muſt be intended. Fe 


dalkerd, I will ſhew why it cannot. In the caſe of In, 
1 


* 712 


* 


det et gſportavit 10 arbores continiando, Ce. is iil. So the 
cale of Lichferd and Hlliot, as it is reported 1 Sid. 224, 249. tref- 
Pais tor throwing logs on the plaintiff's cloſe continuands is ill, and 


| 7 |, 

eh A 11 * : , ; af a 2 » I - 

mere jucugment was given for the plaintiff, becauſe the declaration 
£ 


ag + " 


ae, that the defendants jecerunt the logs inftead of jacterunt, 
ch word was held inſenſible as to that purpoſe, and ſo no da- 
Naves given for it. Vide 1 Lev. 210, 211. Putlir and Fledces, 
144,319. In the caſe at bar, though the continuance be im- 
ble, yet damages muſt be intended to be given for it by the 


5 <caule it is expreſly alleged to be continu, and fo the in- 
ehament of the court is excluded, viz. that thie jury gave no 


«ICs tor the continuance, by the ſhewing of tte party; neither 


* 


| N D n | Can 


Holt chief juſtice. Why ſhall not an actual offer be intended in 


and Jennings, 2 Roll. .. F. it 1s reſolved, that a treſpaſs re 
5 1 4 
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Difference 
where there 1s 
an outer in a 
treſpaſs, and 
where not. 
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A man may 
lay a treſpaſs 
in hunting, 
continuands 
vtnationem 
acdlictam 


dli ber ſis dichus 


et vicibus, &c. 


D:Ference be- 
EWech 2 een 
rinuando of a 
repeated act 
of the ſame 
nature, and 
cutting wood. 


Fyxception, 


can the court intend, that there was an actual cer, becauſe 
alleged, that he entred and hunted ſuch a day, and ſuch a day, 
per, and fo is the conſtant form. He cited Cicero de natura di 


Here are ſeveral defendants, ſo that one might reſt while the olle 
hunted. In this caſe if the continuando be poftible, then it will 


ſhall be intended, that the jury gave no damages for it. 80 is fh 


It; 


Mr. Meountague for the plaintiff urged, that the continuang is Dro 
Un 


and Terence, continuando potionem, for the propriety of the Wor 


good after verdict; and if it be repugnant, and impoſſible, then i 


caſe of Lichford verſ. Elliot, 1 Sid. 224, 249. I Lev. 210, 21; 


i 
and Butler and Hedges, 1 Sid. 319. 1 Lev. 210, 211. And tot; th 
ſame purpoſe was the reſolution of this court laſt Ea/ter term, in ti (4 
caſe of Brook and Biſhop. 1 
1 th. 
Upon the firſt ſtirring of this caſe Holt chief juſtice ſaid, I ff hi 
no reaſon, why a man may not .allege an entry and hunting a 
ſuch a day, continuando venationem praediftam diverſis diehus i 
victbus till ſuch a day: the defendant hunts one day and the next, 2 
and it is not one act, which continues from one day to another 
nor the ſame treſpaſs. That caſe in 7?/v. is not law, the reſch- 
tion was in favour of the judgment, For if a treſpaſs be brough me 
continuando, &c. and the defendant anſwers to the original tte. mi 
paſs, but not to the continuance, if the firſt act and the contins thi 
ance were the ſame treſpaſs, then the continuance would be a. 
ſwered by the anſwer to the original treſpaſs ; but it is not ſo, fr 
the continuance muſt be directly and poſitively anſwered, becau| 
the continuance is a treſpaſs. There is a difference between a 4. 
{inuando of a repeated act of the ſame nature as here, and a ci. bu 
tiniando of cutting down wood, becauſe that is impoffible. = 
if a man cut a quantity of wood one day, he cannot cut the fan: ed 
quantity again the next day. In the caſe of Butler and Hedges the & 
continuamdo appeared to be void and inſenſible upon the face of . 
declaration, and therefore it ſhall be intended no damages ve. 
given for it; for the exception, that it is not a matter that lis n l 
continuance, ought to be taken on the trial. And in ſuch caſe the 


that it lies not 
in contipu— 
ance, ought 

EO 1 

10 ne took at 
the trial. 


king oyſtœas commando, which cannot be, and judgment . 


plaintiff ought not to be allowed to give in evidence more than de 
day's cutting of wood or the like. Treſpaſs was brought for ti- | 


F? 2 4 
arrCi ted. 


Powell juſtice. A continuamdo is not to be ſuppoſed to meal 1 


continuance without any intermiſſion, for that would deſtroy d ent 
continuandos, for cattle cannot eat always. The cutting of © Wi * 
cannot be laid with a continuando. Nor would it lie here 0” WW ... 
nando the hunting and killing ten hares. So no continuand? fr | wh 


Carrying 
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5 carrying away fifty loads of corn. Therefore in thoſe caſes the 
Y plaintiff ought to lay the fact to be done between ſuch a day and 
W ch a day; for elſe you can have but the benefit of one treſpaſs, 
and can recover damages only for one day's carrying, &c. where 
he thing does not lie in continuance, Why cannot hunting be 
-ontinued as well as depaſturing ? 


Holt chief juſtice. As to the caſe of an entry with ofer, it It an entry is 
may be {et forth ſpecially in the count, or not; with a continu- laid with an 
WS . 3 | oufter and con- 
1d, or diverſis diebus et vicibus between ſuch a day and ſuch a fuming gras 
day; but then you muſt prove that the plaintiff re- entred before 4iver/s dicbus 
the action brought, or elſe you cannot aſſign. the mean treſpaſs. 4p * 
(Quad fit conceſſum per Powell) for by the ouſter the defendant re-entry HA 
has got the plaintiff's poſſeſſion, and he cannot be a treſpaſſer to be prov. 
© the plaintiff; but when the plaintiff re-enters, the poſſeſſion is in 


him ab initio, and he ſhall have the meſne profits. 


Proell juſtice. Pitzberbert ſays, that cutting of graſs may be 
aid with a contznuando, and yet a man cannot cut always. 


Afterwards, vir. the laſt day of the term, the court gave judg- 

ment for the plaintiff” And Holt chief juſtice ſaid, that hunting Hunting may 
might be laid with a continuando as well as conſuming and ſpoiling ie oe 
the plaintiff's graſs. ; 


ontinuands, 


Preell juſtice. It was ſo adjudg'd lately in the Common Pleas. 


Holt. Cutting a quantity of wood cannot be with a continuando, 
but it ought to be laid, that dzver/rs drebus et vicibus between ſuch 
day and ſuch a day, &c. But in this caſe it may be well al- 

: cged continuando, and need not be laid diverſis diebus ef vicibus, 
e . It is but a ſmall treſpaſs, which may be continued. 


Land 


1 Phrbell. When you lay a continuando of a thing that does not 
e in continuance, you can only give in evidence a treſpaſs on one 
c, and can recover damages for no more: which Holt agreed. 


Wyatt qui tam ver/. Eyland. 


I 55 an action on the ſtatute of uſury the memorandum was general S. C. Saib. 
| = of the firſt day of the term, but bail was not put in till the 8 
madle of the term; and the court gave leave to the plaintiff to 1 Mod. 248. 
I 3 a ſpecial memorandum, for the defendant is not in court till Memorandum 
ball tiled, And this is only to make the entry according to the amended by tt 
truth, which ar d: d th irt faid it wa making it of a . 
5 appears on record; an e court ſaid, it was an particularday. bl 


| amendment at the common law, and not on the ſtatutes. 
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gl, 284. 
6 Mod. 73. 


„Holt 599. 


A. commit- 
ment by the 


commiſſioners 
of the Green- 
cloth for a riot 


in entring 
Whitehall 
to execute a 


Feri facias 
without leave. 
Phillips's Re- 


gale neceſſa- 
rium, cap. 
I, Zo 


Elderton's caſe, the bailiff of Weſtminſter, b 8 

E was committed by the duke of Devon, and other commi = 
fioners of the board of Greencloth, for executing a fer; fac clot! 

within the palace of Whitehall, without leave of the board; fe aw 
being brought up by habeas corpus, ſeveral exceptions were tak | 5 
to the commitment and return. The commitment was for loan " 
and forcibly entring into a houſe within the palace of Which : 5 | 
not having leave from the officers of the houſhold. Mer. Mounts h . con 
for the priſoners urged, that the warrant of commitment was 15 3 ver! 
ſufficient; it is, Whereas information has been made to th WE chat 
« board, &c.” Whereas the board of Greencloth have no _ 2 app 
rity to commit perſons for breach of the peace, or the like. The; lie 
buſineſs is to regulate the affairs of the family, and to puniſh th 3 Her 
miſdemeanors of the queen's menial ſervants ; and though the vu. for 
rant be ſigned by the commilſioners, by their particular names, qe par! 
it cannot be intended to be a commitment made by them as the priy 
are juſtices of the peace. The ſtatute of 28 Hen. 8. c. 12. Cretts fort 
Wixtehall a palace, and therefore it ſhall have no larger privileg the 
than that ſtatute gives, wherein is a ſaving of the liberties of the dl as |} 
palace at Weſtminſter ; and when the Queen does no longer live not 
J/hitehall the privileges determine, and therefore this 1 85 crime any 
puniſhable by the board of Greenclotb. The Queen's honour iss plc: 
much concerned to ſee juſtice duly adminiſtred, as for the privilex WI for: 
of her own palace; and fince the Queen is removed from Whit 1 ſuff 


0 | 1 "I 3 | * . X 
© ther order, make the commitment illegal and void, for watt 


entring without leave of the officers, &c. whereas they cannot gie 


Warrant, that they were juſtices of the peace, which it does 10, 
but only in the return. It does not appear as it ought, what are 
the courſe of proceedings in this court of Greer:cloth, and when tit} 


hall, it ought to be as free as any other houſe in King fre, i © 
Officers may lawfully execute the Queen's proceſs there. If they 1 
would have this taken to be a commitment by the commithoner, 
as juſtices of the peace, they ſhould have made it as ſuch expreſy, 
The commitment is, © and them to keep, till they ſhall find ſue- WM 
* ties to appear in her Majeſty's court of the verge, or till farthz: i 
order from hence,” But the court of the verge is not a prope 
court, nor has juriſdiction in this caſe ; and the words, “ till fr 


cc 


of a proper concluſion. 


Mr. Parker. The commitment is for riotouſly and forciby 
leave to commit a riot. Beſides, the board of Greenclitb canndt 
| . | Fa ; 7 : 
puniſh perſons for a breach of the peace. It ought to appear in is 


ſit, and what is their authority, 


2 0 8 | | Mr. 
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ner. 
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W Mr. Attorney General for the Queen. The authority of the 
bderſons committing need not appear in the warrant, nor ever docs; 
hut the ſubſcribing of their names is ſufficient. This court is not 
now to inquire into the nature and buſineſs of the court of Green 
-lith, There are ſtanding commiſſions for the peace, both for the 
verge and the palace, wherein the officers of the board of Green- 
ith are always commiſſioners; and here they committed theſe | 
erſons as juſtices of the peace, for breach of the peace, for want 
| of ſureties, as every juſtice may do. It does not come now into 
conſideration, whether an execution may be exccuted within the 
verge, though the palace ought to have ſuch privilege. And to 
Wat purpoſe he cited Jacob Hall's caſe, but that matter does not , Vent. 16 1 
ivppear in the return; but the commitment is for a riot, as by ju- 1 Mod. 76. 
ſtices of the peace, and they may try this matter. The ſtatute of ? Mod. 181. 
Hen. 8. is only to aſcertain the bounds of the palace of Mhiteball, . 
for the Queen may declare any houſe a royal palace without the 
parliament. For it is the prerogative of the crown to give that 
rivilege to any houſe the Queen pleaſes. By the return it is ſet 
oth, that the perſons committing were juſtices of the peace within 
he verge and palace, and the court will take notice of their power 
s juſtices. The words (without leave of the officers, &c.) does 
ot make the offenſe leſs, but ſhew that the fact was done without 
ny colour. A warrant of commitment need not be ſo certain as 
leading, thoſe who make it are gentlemen not underſtanding the 
orms of law ; but in this warrant the offenſe, and their authority, 
WE uficiently appear, and the concluſion of the warrant, “ till they 
W © find ſureties, or, farther order, is ſo of courſe, for when men 
ers committed for want of ſureties, they muſt ſtay in cuſtody till 
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they can find ſureties. 


1 


/ 


3 the gown, that formerly it was held a miſpfifion, © - . 
o cite or ſummon a man within the King's palace. ugh e 
3 — — ; | of” A. >. yg EEE 5 2 


vie. 2 £ PF a Wat: al? i 


= >crjeant Darnall cited 3 Inſt. 140, 141. and Stamford's pleas of 4. E . 


111 oy Py 5 -le 
Mr. Attorney General. This commitment is not by way of. ae 


3 — but only for ſafe cuſtody till the matter is deter- 
mnmed. | e 5 


Mr. Mcuntogue, Every commitment is a puniſhment ; this com- 

miment is to the porter of the verge, which is ill; for he is not a 
oper officer, to whom a juſtice can commit. They ought to 
L = = warrant to the conſtable, who is the officer appointed 
by the law. F (IG | | 
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mention der? The priſoners are charged with a riot, and ſhould they not be trie 


ow” 
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A warrant Holt chief juſtice. It need not be mentioned in the warran 
made by 19*!” that they are juſtices, for they need not mention their office in th 


peace need not Warrant; but it muſt appear in the return, and ſo it does here 
juſtices. a 

are züge. And thoſe, who made the commitment, have an authority ag jy 

ſtices within the verge and palace by particular commiſſion, diſtigg 

The Queer's from their authority as officers of the houſehold. But it is not fi 

perſonal reſi- in the return, that the Queen is perſonally reſident at Mit 


dence makes yhich makes it a palace. 
it a palace. 9 ER : 


Mr. Attorney General. After the King has once declared a hou; 
to be his palace, which is done by his declaration under his great ſel 
it continues a palace, although he remove afterwards, 


Holl chief juſtice, Suppoſe a murder be committed at Wintel 
 whiltt the Queen is reſident at Windſor, can the murderer be tri | 
before the lord high ſteward, and on the ftatute of 33 H. 8, c 11, 

and that ſtatute is only declaratory of the law ? _ 


— 
@ 


Jones's cafe, Mr. Attorney. One Jones in the reign of Queen Elizabelb wi 
convicted of the murder of a man in the Tower, and though th 
Queen was not reſident there, judgment was given againſt him to x 

hang'd, and to loſe his right hand; and his hand was according 

cut off before execution. | 


Holt chief juſtice. Here the parties are committed till they fit 
ſureties to appear at the court of verge, and it does not appear, th 
court has juriſdiction of the fact. We are indeed bound to tiki 

The King's notice of every thing that belongs to the Queen's privilege :;tht | 
Bench takes J/þrfeball is a palace, and that there is a court of verge, which wi 
 noticeot every a court before the ſtatute of Hen. 8. and has no ſtated times of {it 
thing relating , 3 5 8 | 3 0 
to the Queen's ting f it is held by virtue of an original authority in the high ſtewar 
privilege: The ſtatute was read. „ | 


Powell juſtice, The privileges of the palace are by the comm! 
law in reſpect of the Queen's preſence, but that privilege does ud 
determine ſo ſoon as ever ſhe turns her back, when a houſe has bett 
declared a palace. As a private man may have two manſion-houks 
and live ſometimes at the one, and ſometimes at the other. 1 
member the caſe cited by Mr. Attorney, it is alſo mentioned 1 
Crompton. . | I 5 | 


Holt chief juſtice. It is a new caſe, I will conſider. the ſtatul. 


But I doubt of Jones's cafe, Shall a man have his hand cut off 5 


[1 


rin. Term 2 Annae re21t 
me ſtroke firſt, and then be hang'd for the murder? Shall the 
ame act be a miſpriſion and a murder too? When the offenſe 
amounts to felony, it drowns the miſpriſion. If ſuch a judg- * 


ment was given, it was not conſidered. I ſhould hardly agree (ifs. 
to it. | 


* 


1. - 981 


| | | Privilege of 
Powys and Gould juſtices agreed with Powell, that the privilege M{palace = 
of the palace remains, though the Queen be not reſident. ibs docs be 
5 | | abſent. 

Holt chief juſtice, If the court be kept there, though the Queen's 
derſon be not preſent, it is a reſidence; but when the Queen, and 
the whole court, and all the officers, be removed, has it then the 
privilege of a palace? There 1s a difference between a total abſence, 
and an abſence for a time only, Rs 


Pravell juſtice. Breaking of the Exchequer has been held bur- 
glary, though none of the Queen's ſervants reſided there. | 


Holt chief juſtice. This matter was never ſtirred before, and 
| will uſe caution in it. It may be a contempt where the royal 
perſon is, becauſe of the diſturbance ; as it would be in We/tminſter- 
| th ball, the court fitting ; but it does not appear, in this caſe, the 


wh Queen was reſident. 


| Wit 


_ Powell juſtice. A number of people without leave ought not to 
enter in a rude manner into the palace. We do not know the ju- 


y fn riſdiction of the board of Greencloth ; but we muſt take notice of 
* this commitment, as made by juſtices of the peace. 
e 


5 H chief juſtice. Surely the court of the verge has juriſdiction 


of riots, and it is not founded on the ſtatute of Hen. 8. which 
af f Pave // agreed. wy 
wad. nn — © ö 
/ chief juſtice. It appears to be a commitment made by them 
juſtices; for though they were ſitting at the board of Greenclotb, 
oer having power to commit for this offenſe as juſtices, if they have 
not power as commiſſioners of the board, it muſt be taken to be 
| done by virtue of the power they have, and not by colour of a 
| wer they have not; but their fitting there does not make them 


to be leſs juſtices ſurely, 


mmol 
Jes 110l 
48 been 
houks, 
+ 
ned Þ 
Powell juſtice, The commitment to the porter may be only to Commitment 


| take them, ; ; to the porter 
I by n into cuſtody for a time, of the verge. 
off 10! 


tt 


| Halt chief juſtice. He may have authority by warrant to take 
aud Carry them, but not to detain them in cuſtody, as it is here; 
1 : | 2 and 


1 
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and the commitment is directed to him by name, as jene. 


will conſider many things in this caſe. 


| Powell juſtice. The commitment is well as juſtices by force q 
the power they have; but the exceptions, that the authority of th 
court of verge does not appear, and that the commitment is jay; 
which is not a legal priſon, are conſiderable. | 


But per Holt, we cannot ſend the priſoners back again, we myt 
take care of them; but let them come up again by rule, withoy 
any alteration, and let things ſtay in fatu quo. Adjourn'd, 
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But this matter never come before the court again, for the pt. 
ſoners were diſcharged the next day. 
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Afterwards the laſt day of the term Holt ſaid, I have ſearchel 
for the caſe cited about killing a man in the Tower. It is Bur 
and Muſkett's caſe, Being diſſatisfied with my lord Coke's repor 
of it, therefore I ſent for the record, which is Mich. 15 & 16 El, 
135 N rot. 2. and there is judgment of death given, but no judgment thy - 
. his right hand ſhould be cut off. It is indeed fo related in S 
[ll | Chronicle, and in fact his hand was cut off; but there was no juch. 
ment for it. 1 
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en: Jordan ver/. Tomkins, 


wh alk. 22,25, / Ndebitatus afſumpſit, for that the plaintiff ad requiſitionem of the 
1 Hob. 216. defendant did provide meat, drink, and lodging for J. S. and 
110 In ofungfe F. D. and the plaintiff had judgment by default. Mr. Acbery 


to pay hog moved in arreſt of judgment, that an ndebitatus afſumpit did nd | 
meat, &c. 


i 3 SE... lie in this cafe, but the plaintiff ought to have declared ſpecially. 
| 


Void ante, But per Holt chief juſtice et curiam, it is well; for it 54 
* contract between the plaintiff and defendant, and no action it 


I 5 „5 


Johnſon ve. Shippen. 
3 Ship was outward bound to 8 and being l 
\ diſtreſs at ſea in her voyage, put into Boſton in New Englath, 
and there the maſter took up money, which he applied in neceal: 
| ries for the ſhip; and as a ſecurity for the re-payment, by Wa} a 
i Suit ona hy hypothecation, made a bill of ſale to the party of part of the lh 
HA | pothecation in : a = : (bin and 
1 Ae ecmiralty, Who now libelled in the court of admiralty againſt the ſhip 4d. 
| | _ wg Owners 


7 

[2 

j 

7 
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q 

| 35. 
38 ü 
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1 8. C. 6 Mod. 
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11 Mod. 30. 
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= owners, to compel the payment of the money. Sctjeant Darnall 
1 mow'd for a prohibition, and a day was given to hear counſel on 
both ſides. On the day ſerſeunt Darnall infiſted, that as this caſe 
there ought to go a prohibition, becauſe it appears upon the face 
erte libel, that this hypothecation was upon land in port, v/2, at 
l | Bofor, and not upon the ſca, as 1t ought to be, to give that court a 
, zuriſdiction. Beſides, this appears to be a bill of ſale of part of the 
| hip, upon which the party may have his remedy at common law, 
and not 2 proper hypothecation. Alſo the proceedings are againſt 
ul me owners, as well as againſt the ſhip; and if the owners are liable, 
Ou hey are chargeable at common law, | 
Mr. Cheſbyre againſt the prohibition, It makes no difference, 
WE whether the bypothecation were upon the ſea or upon land, being 
bone in a voyage; and a prohibition has been denied upon the ſame | 
133 f 1 Sd: a, os BE 
mM Ro this caſe, in this court, between Cof/art and Lowdſley, Trin. Ak 


Mill. & Mar. where the hypothecation was in port, v/2. at Ro- 
dam. The ſame was adjudg'd here, Hel. 1696, between Benoir 
prohibition was granted, becauſe it did not appear there was any 
wpothecation. In this caſe the neceſſity of the thing requires that 
t be done at land, and it would be prejudicial to navigation, if this 
ſuit in the admiralty ſhould not be. e 


lame as this, and tyere on a demuarer to a declaration in a prohibi- 
tion, a conſultation was awarded by the whole court. When an 
hypothecation is made either for money to buy neceſſaries, or for ne- 
ceſſaries for the ſhip, in a voyage, the Court of Admiralty have a ju- 
riſdiction, for the party has no other remedy ; we cannot give him 
y remedy againſt the ſhip; and if the ſuit there ſhould not be al- 

E low'd, the maſter will have no credit to take up neceſſaries for the 
Wu of the ſhip. | | 5 | 
Poaell juſtice of the ſame opinion. The original matter is conu- 
ble in that court, and the hypothecation upon land is of neceſſity; 
2 lor it muſt be done in port, and cannot be done upon the fea, and 
e party has no remedy but by the maritime law. | 


but upon the ſecurity by hypothecation, and ſhall we hinder the 
: Court of Admiralty from giving remedy, when we can give none 
| curiclves? It will be the greateſt prejudice to trade that can be, to 


oy in England before the voyage begin, that is not a matter within 
de juriſdiction of the Court of Admiralty, for it is a contract made 


Pp p here, 


Hit chief juſtice. The caſe of Cofſart and Lawd/ley was the 


Hit chief juſtice. No maſter of a ſhip can have credit abroad 


3 Mod. 244. 


nd Jefrys : and about a year ſince between Juin and Ballam a necr1,805. 


nt a prohibition in this caſe. Indeed if a ſhip be hypothecated 4576, 505. 
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replevin ought 70, 7 


— 


. . — 
here, and the owners can give ſecurity to perform the conti 
Which Powell agreed. x | 


Holt chief juſtice. There is no difference, whether the hypothe. 
cation be alleg'd in the libel to be made in port, or appears ſo to 1 
by the ſuggeſtion, as it was in the caſe of Coſſart and Lau 
And as to What you fay, that this is a bill of ſale, and fo a rem 

at law, that is not ſo, for the maſter has no authority to ell 4; 
part of the ſhip ; and his fale transfers no property, but he may by 
Prohibition pothecate. And fince the proceedings in the Court of Admiralty In 


Ante © -6. 


9:vad the ſult againſt the owners, as well as againſt the ſhip ; let a prohibition 9 | 


againſt the | . 
ner, ſuchd the proceeding againſt the owners, and let them go on to con. 


demn the ſhip. To which the reſt of the judges agreed. 


Preſgrave ve. Saunders. 


ght % guodam loco i bidem vocato a chamber in Devereux Court, mi 
to be pleaded 


in bar, and ; | 
not in abate · Praediffam inde verſus eum habere jeu manutenere non debet ; qui 
ment. adicit, quod, quoad pracdictum unum lectum, &c. de bonis et call 
Ea 
Vent. 249. © | | 3 x 2 
2 Lev. Oz. dicit, quod proprietas bonorum et catallorum illorum eſt, et pratd 
12 Mod. 122. Femmpore captionis bonerum et catallorum illorum fuit, ipſi praefati the 
6 Mod. 81, [ 7 #1 : 5% fr 4 

103. 


2 Cro. 519. Pracdicto tempore quo, Sc. fuit praedifio the plaintiff, prot jr 


ko Rep. G4. namralicnem pracdicktam ſüperius ſupponitur, et hoc paratus eft um 


care. Et guoad praediclum unum repoſiterium, et decem alin . 
bros, &c. de boms et catallis in narratione pracdicta mentioatis fi 
frduum, praedictus the defendant dicit, quod tempore captions bu 
rum et catallorum 1llorum refiduorum ultimo mentionatorum prorittt 
eorundem bonerum et catallorum fuit cuidam Richards Frith, aa 
hee, quod preprictas bonorum et catallorum illorum- refiduorum fri 
dico tem pere quo, Ec. fuit praedicto the plaintiff, prout per not. 
lionem fracdicti am ſuperius ſufpenitur, et hoc paratus eft verificar! © 
frcbare; unde petit pudicium, fi pracdictus the plaintiff acticnem fit 
Fraedictam inde verſus eum habere, ſru manutanere debeat, &c. pet 
etiam retornum cmmum et fingulerum bonorum et catallorum fro 
Horum, una cum damnis, &c. fibi adjudicari, &c. Upon 1 de. 
murrer to the plea Mr. Ward objected, That it ought to have bee 
pleaded in abatement, and not in bar. But it was held, thut! 


the defendant pleaded, quod praecdictus the plaintiff acfionem ſim | 
in narratione praedi&a mentionatis parcellam, idem the defend 


defendant, abſque hee, quod preprietas bonorum et catallorum illi 


1 


8. C. Salk. 5. N replevin for taking ſeveral goods of the plaintiffs, apud pur, 3 
Property in cliam ſancti Clementis Dacorum in comitatu Middleſexiae prall. 


0 


ought to be pleaded in bar, and not in abatement ; fr it deſts Wi 


the plaintiff's action utterly, And fo is the caſe in 31 Hen. 6, 12. 
39 Hen. b. 35. and 2 Lev. 92, Where it is ſaid, that it was at i 


election 


_—_— 
— * n — 
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H election of the defendant, to plead it one Way or the other q but the 
(aſe was denied as to the election, for it was ſaid, that it ought to 
be pleaded in bar and not otherwiſe. | 


2. It was objected, that the concluſion of the plea went but to 
bart of the matter, vi. the word inde referr d only to that part of 
the plea, that alledg'd the property in Frith. Sed non allocatur, it 
Y goes to the whole. And it was held, that the defendant need not 
avow for a return in this caſe: and judgment for the defendant per 
E ria; and it is the fame thing, where property is laid in a ſtran- 
ger, as in the detendant himſelf. Ex relatione magiſtri Smith, 


Note, I took Mr. Ward's objection to be, that property in a Hil. 4 Will. & 
E ftranger could not be pleaded in bar; but the court held it might 3 et 
be pleaded, either in bar, or abatement, as well as property in him- Porter. 
E lf; and it is all one to the plaintiff who has the property, if he 3 94. 
alcn. 


3 has none; and it has been ſo adjudged lately, though formerly it o Win. 5 
vas held otherwiſe. Pengelly. „ Ho 


Parnell verſ. 
Schrimſhay, 


Salkeld, who was counſel with the defendant, agreed wah 997: 


Pengelly. And that which the court denied in Levinz, was the 

report of the caſe of Y/z/dman verſ. North. For the plea was, pro- Ante 217. 
perty in the defendant, as it is reported in 1 Ventr. 249, and not 
property in a ſtranger, as Levinz reports. | 
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Day ver/. Muſkett. . 

| S. C. Salk. 

_ | 2 a «., O40: 

|” treſpaſs, quare vi ef armis primo die Februarii, anno Domini S. C. 6 Mod. 

3 miuleſumo ſeptingenteſimo primo, clauſum ſuum fregit, and con- 85. Pr 

dludes contra pacem Dominae Annae nunc reginae, &©c. The de- ory S 
fendants pleads, that he and others did the treſpaſs jointly, and be done in the 

W Pleads a releaſe to one of them. The plaintiff replies, an e/# fac- King's reign, 


3 lan. And the defendant demurs. rage 
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contra pacem 
of the Queen. 


OY Er IE RG AD WOE 
b „ 


Ar. Ellis. The treſpaſs being laid in the time of King Milliam, 
| ir he died in March 1701, the concluſion contra pacem of the pre- 
ent ucen, is ill, and a variance. 22 Ed. 4. 24. p. 23. And it 
as held in this court Hal. 6 & 7 Will. & Mar. between Mefwood ge 38. 
end Leach, that it is not aided after a verdict. | | 
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i Mr. Cheſbyre, Since the capiator pro fine is taken away, it is 
| ot neceſſary to allege the treſpaſs contra pacem. 


Holt chief juſtice, No, it is the vi ef armis may be omitted, erm, 
3 5 | may be omit- 
ted. | 


Mr. . wo 
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Mr. Chefayre, The defendant has confeſs'd the treſpaſ and 
therefore he cannot take advantage of this miſtake on a general dg. 
murrer, for it is only matter of form. If there had been no Ch 
tra pacem at all, the declaration had not been ill in ſubſtance. 3nd 
this being impoſſible and repugnant, it is as if there had been None 
And fo it is held 1 Sid. 253. that a wrong contra pacem is onh 
torm. | 


Mr. alis. That caſe differs from this, for there it was a treſpak 
continuando per five hundred years, and concludes contra pacem d. 
Mtn! Regis nunc, Whereas it was in the reigns of ſeveral Kings. But 
there it was right in effect, for the ſtating of the treſpaſs brings | 

out of the former King's reigns, and makes it only a treſpaſs in th 
reign of the laſt King, and ſo contra pacem domini Regis nunc 


40 
well. 
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g Holt chief juſtice. This concluſion is ill, and inconſiſtent with 
the treſpaſs alleg'd, for we muſt take notice of the demiſe of the 


King, which was aun, Martz, and the treſpaſs is laid primo Febr. 
grii, which was before his demiſe. So that there is a fault in the 
* deſcription of the treſpaſs, which is matter of ſubſtance, and not of 
Ll „ | Contra pacem form only; if the contra pacem had been held only matter of form, 
þ M | wholly omit- But here it 1s repugnant, and it cannot be merely void, becauſe it ; 
1 OS. part of the deſcription of the treſpaſs. And upon this declaration 
vou cannot give in evidence a treſpaſs contra pacem of the late Kino, 


But this would be aided after a verdict by the ſtatute of Charles i 


1 8 Paoroell juſtice. It is ill and inconſiſtent, and though in treſpak 
tt | you may give in evidence a treſpaſs on another day than 1s alleg d i 
| your count, yet there muſt not appear a repugnancy in your decia- 
ration as here. Whereupon Mr. Cheſhyre prayed leave to diſconi- 
nue, which the court granted upon payment of coſts. 
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Debt on a 


donc by the IN debt upon a bond, the plaintiff declares by the name of Ei- 
name of gen- | ward Najh generoſi. The defendant pleads in abatement, that 
frag: fee: the pluintiff is no gentleman, To which the plaintiff demurred 
ventenen, which is ill; for it amounts to a confeſſion, that he is no gent 
Flaintif” de- man, and then not the ſame perſon named in the count: but he 
marred. ſhould have replied, that he is a gentieman, Judgment was g 

that the writ ſhould abate. 15 


Com: 
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Comes Banbury vey /. Wood. 


IN a writ de homine replegiando, the defendant appear'd and s. C. Salt. ;. 
z pleaded in abatement of the writ, that the writ does not ſet forth Ina Hemi 
or what ville, hamlet, or place, the defendant is. It is, quod reple- ee tobe 
gi facias A. B. quem Johannes Wood mercator, &c. without any addition. _ 
addition of his abode. The plaintiff demurred. Serjeant Hall for 
the plaintiff. No addition is neceſſary in this caſe, becauſe no 4 903. 
exigent lies here. In actions of treſpaſs vi et arms, proceſs of 
exigent did lie at the common law); but the writ de homine reple- 
iando is not vi ef arms, and ſo no proceſs of outlawry lay in it at 
common law, nor is ſuch proceſs given on this writ by any ſtatute. 
lt by any ſtatute, it would be by the ſtatute of 25 Edw. 3. c. 17. 
but that does not extend to it; for it is, that proceſs of exigent ſhall 
be awarded in actions of detinue of chattels, and taking of beaſts. 
In this caſe there ſhall be no fine to the King. The ſtatute of No outlawry 
Edt. 3. does not extend to give proceſs of outlawry in a writ of en- ina wiit of 
try upon the ſtatute 2% ingreſſus non datur per legem. 35 Hen. 6. P. k ” 
Mr. Beresford for the defendant. This writ is within the ſta- 


tute of additions. 1 Hen. 5. c. 5. for on this writ proceſs of exi- 


n 
4 * 
i bf 
1 
1 
* 
j 
=, 
= 
- = 
N i 
.* 
- = 
3" 300 
"315 
: 4 
"il ; 
3 : 
3 
1 
N 7 
A 77 1 
Wo 
-&RH 
. BY 
"2 
T8 
« 8 1 4 
14 
+ 
0 
3 
N 
= 
q 
wy. 
! id 
_— 
28 
a 
7K, + 
. —_ 
= 
: ” Ft *, 
"8 
_—- 
1: 
WE 
[0 
. = 
—- 
1 
. * 
1 uy EC k 
7 "8 , 
15: ? 
124M 
1 
wes 
7 — 
1 
mn 
1 258 - 
mn 
. 3 
f fi "Is 
76 
1 8 
1 
1 
94 4 hk 
22 Wh 8 
1 j 3 
* 7 
' 36 
(| ! 
2458 
_ 
- [9 
2. 
4 
- $84 
EE 
N 
3 
k T 
i 7 
1 
2 i 
1. * 
+ Fr. 
', 
1 
1 -- = 
" 
: Woe 
. 3d 
14 > 
14 by 
- 7 
1 : 
by) * 1 LOO 
1 * 
1 5; 
1 If 3 
4 7 1 
1 L 
1 a 
19 * 
3 
3 
1 
1 
A 
o 
if 42 * 
HA 
j* 8 E. 
1 
8 
2 
| = 
KY 
»-% * 
1 
15 i 3 
«1% #7 
2 
+ ii © 
8 
Wo > 
. = * 
itt 
„ 
1 
1 
1 + % 
5 ba. 4 
$ , 118% * 
1 
1 
bros * 
=. 
; 30 * 
1 
1 
15% E= 
133 
3 
, 14k 
it & 1 4 
9 . 
. 6&8 
KY 
. 
[OE F. 
* x 
C OS 
i x bs ? 
. * 
— 4 
1 
1 . 
„ 
. 81 
1 
* 
i, 
1 
7 y 
if .zW' 
1 
1 
1 
* 
7 
be ** 
5 8 
. + ae 
. - 
- "WR 
{1 "5p 
FS. , 4 ? 
* 
4 
TX 
© © 
l 
: , 


1 * 
eg 
Pans 
45 
5 
388 
+; 
1 
BE 

| 
+4 
[- 

WW 

| 

F 


ute of Hen. 5. requires there ſhould be additions in all original 
E writs, wherein proceſs of exigent lies, but that muſt be underſtood, 
I wiere the proceedings are upon the tirſt writ ; but where the pro- 
ceedings are upon the ſubſequent proceſs, as in a replevin de averlis, 
lere the proceedings are upon the pluries replevin, that is out of 
El. ie ſtatute. 5 . 
J) u 
ure, ou juſtice, It ſeems to me to be all one. 
ut be . Lal chief juſtice. In actions vi et armis, proceſs of outlawry Oude 
gib ly at the common law ; but in actions on the caſe, where no commo 
[4/795 lay, but diſtreſs infinite, proceſs of outlawry was given by 
ile ltatute, and did not lie at the common law. But in this caſe pine in 27, 
e proceſs is not diſtreſs infinite, but a caßias, and this is an ex- replegiands. 
ones ordinary writ, It is a treſpaſs, and here the King ſhall have a 
= — — Qqq tine, 


+ & 
n law. 
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988 
fine. In replevin of goods proceſs of exigent does not lie on the q; 
ginal writ, but when on the return of a ulla bona on the gin 
replevin, a capias in withernam iſſues, At the common law then 
needed no addition in any caſe. If an exigent lies upon the 115 
returned in this caſe by the common law or ſtatute, then . 
muſt be an addition. Indeed the ſtatute of Edw. 3. gave an ehen = 
in a replevin of goods, and it lay not at common law, becauſe ths, 
are no proceedings upon the firſt writ, which is vicontiel, but upon 
the pluries returned a capias in withernam iſſues. But in this © 
the proceſs iſſues upon the original writ returned. 
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1 Holt chief juſtice. Surely the ſtatute of Hen. 5. extends to thi 

\ cafe, for proceſs of outlawry did not lie in a replevin de avery; x 

N common law. Pray fee what is the proceſs in a homine replegiant, | 

| for it is an original writ, and the defendant is to appear upon the 
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return. 


Afterwards, the laſt day of the term, Holt chief juſtice faid, w 
are all agreed, that no addition is neceflary in this caſe, becauſe th 
pluries replevin, upon which we hold plea, is not the original wii 
but the original writ is vicontiel, and no proceſs of outlawry li Wi 
upon it, and therefore it is not within the ſtatute. And fince the: Wi 
is no addition in the firſt writ, there muſt be none in the fh. 
becauſe the pluries muſt purſue the firſt writ, or elſe it will bea Wi 
riance. The pluries is not the original writ, but is founded on a. 
ther, vg. the firſt. The ſtatute of Hen. 5. is to be taken (tris, 
and not by equity. The words are: that in every original writ « 

actions perſonal, and in which the exigent ſhall be awarded, of IF 
Afiſe with Now in an aſſiſe of vel diſſeiſin, if it be found to be with to 
6 upon which the King has a fine, and a capratur is entered, at 
proceſs of outlawry lies, yet that is not within the ſtatute of Ha.; 

becauſe it is a mixt action, and not meerly a perſonal action. 


Foccell juſtice, We do not hold plea upon the firſt original vi 
| You never faw a writ & homme replegiando with an addition. 


Hol chief juſtice, If the firſt proceſs be without any adde 
and the pluries is made with an addition, then it varies from 14 4 
firſt, and that will be a fault, it will make it naught. The can 
and third writs are founded on the firſt, and although you can hat 
no (yer here (as was objefted by Mr. King) of the firſt, or ſecond 
writ, yet that is not material, Let the defendant anſwer oel. 
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R. Richardſon prayed a mandamus to the maſter and wardens A mandamus 
VI of the company of gun-makers, to cauſe” them to give a ee > 
W .oof-mark to F. JS. a freeman of the company, without which gun-makers, 
1 he cannot ſell his guns; for neither the Queen, nor other perſons a * * 
will buy any guns, which have not that mark. Holt chief juſtice. proof mark to 
We cannot do it. They are no legal eſtabliſhment. You muſt 7. S. a free- 
detition the Queen to iſſue a guo warrants againſt them, to repeal 2 
their charter for this miſdemeanor; but we cannot help you. 


Deny the mandamus, per totam curiam. 


\ thi 7 debt upon a bond with condition to perform an award, ſo as Award in wri. 


TY . 77 | | : | ting 1s ready 
the ſaid award be made in writing, and ready to be delivered to tobedeliver'd. 


op : = Ante 115. 
cation, upon uu agard fait pleaded, thewed it was made in wri- 


© ting, but did not ſay it was ready to be delivered, &c. And upon 1 Noy 38. 
demurrer it was held by Holt, and the court, that it was well 
enough; for being made in writing, it is ready to be delivered. 


1 3 0 3 
in WW the parties, Sc. the plaintiff in ſetting out the award in his repli- 
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n th 


], i 
ſe the 


| . © ilk 
i : _ Regina ver/. Naſh. Ls 1 
** I | | | : | ; Og | | Os 564. 
5 ASH was convicted before the juſtices upon the late ſtatute, yels. 6. 
Tr for deer-ſtealing, and the juſtices iflued their warrant thereon i Vent. 255. 
mm i the conſtable to levy the penalty, who accordingly diſtrained the 8 
bia goods of Na/b ; but before any ſale of the goods, a certiorari was gealing, a war- 


wa brought to remove the conviction into this court, where it was rant was iſſued 
1 65 atfirmed. After the certiorari brought the conſtable ſold the goods, ho * pe- 
* and levied the money, but refuſes to pay over to the proſecutor condable di- 


4. and I according to the ſtatute. And now Mr. Broderich prayed a an- trained the 
5 goods, and be- 


H ams to compel him to pay the money, for that the conſtable N 
haeing made no return of his warrant, the party has no other c:rtiorar; re- 
mme dy. CO re | | | moved the 
* | | | conviction : 
5 E: | the conſtable 
Mr. Mountague and Mr. Eyre oppoſed it, and inſiſted that no fold the goods, 


andamus lies in this caſe, for here is no return to charge him, pie ergo * 


and the proſecutor has proper remedy by action, as for money re- money. No 
| ceived to his uſe, | 


al vii 


mandamus 4 
lies. 


Mr. Broderick. He ought not to be allowed to take advantage 
of his own wrong, and we have no other remedy for want of 


proof, 
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cuted before the certiorari awarded, and we have no conuſance 9 
the warrant, no more than of an execution executed on a jugs. 
O 


Certiorgri no 


ſuperſedeas 


where the 
goods were 


ſeiſed before. 


have a coercive power to make the conſtable return his warrant, | 


being removed before us by the certiorari, the profecutor canyy 


error is brought in this court, yet notwithſtanding the Comma Wi 
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Halt chief juſtice. It was doubtfub upon the words of the fl 
tute, whether the conſtable had power to ſell the diſtreſs, but y, 
have determined it that he may. Now in this caſe the conviction 


reſort to the juſtices. * 


Powell juſtice. Cannot we make a rule for him to return h. 
warrant? 


Holt chief juſtice. No, we cannot, for it is an authority exe. | 


ment in the Common Pleas before a writ of error brought in W 
court, The proſecutor ſhould have kept a copy of the war: i 
that was delivered to the conſtable, and that would have hee 
evidence againſt him on an action. But this warrant being returney 
before the juſtices, they may call upon and require the conſtab: i 
to make a return of his warrant. For the goods being diſtraine MW 

before the certiorari awarded, although they were not fold til 
after, yet execution being executed in part before the. writ iſlued i 
it does not ſtop the execution of the reſidue, but the juſtices my 
proceed againſt the conſtable, and this is your proper remedy, 4s | 
when a fieri facias is ſued on a judgment given in the Common i 
Pleas, and the defendant's goods ſeiſed thereon, and then a writ of 


Pleas may award a venditioni exponas, upon a return by the ſherif, Wi 
that the goods remain in his hands pro defectu emprorum : we vil 


not ſtrain theſe things. Take your remedy from the juſtices, who | 


and may ſet a fine upon him, if he does not; and we can do n0 ii 


more to a ſheriff for not returning an execution, We cannot e 
make laws. | _ © 
Pell of the ſame opinion. bun 
_ _ 28 Es ow. 
Tilt chief juſtice. If we ſhould grant a mandamus, and tie N 


conitable refuſe to comply with the command of the writ, all we 


can do is to fine him, and it is a round about way. You mi} N 
indict him, or proceed againſt him by way of information; or the | 5h 
juſtices may fine him high enough to compel him to pay the Ne 
money. | ET 
ca 6 . 
Jet the rule for a mandamus niſi, Ec. be diſcharged, per curiah | me 
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Owel juſtice. Barren incloſed, which is within thi meaning of 1 to be 
the ſtatute of Edw. 6. to be exempted from payment of tithes, exempted 
muſt be ſuch land as is barren ſuapte natura, and not land upon 1 
which wood or the like grew before, which is iHerwards burnt, and fuapre natura. 
me land converted into tillage, And on a ſuggeſtion for a prohi- Bunb. 159. 
bition to a ſuit for tithes of ſuch land, it mult be alleged to be barren 

aste natura. 
1 Man was needed for aſl: wlting e beating a cuſtom-houſe No indict- 
W / officer in the execution of his office. Mr. TLatecyche noved-to x now 
| quaſh it, becauſe the ſtatute of the 13 & 14 Car. 2. c. 11. ſed. b. 0758 iſh- 


* thod of puniſh- 
Figs a penalty, and preſcribes the particular method of puniſhing ment is pre- 


it offenſe, 072. by the juſtices of peace, by fine and impriſonment; ©'v*- 
and therefore no indictment lies for this offenſe, as was * udged Aue 


- 


347- 
boat two years ago in the caſe of the King ver MWatſen, in this Regina verſ. 
Jcoutt, and "reſolved accordingly by all the judges at Ser/ x lan oe Watſon. 


me indictment was quaſh'd, " abſente Holt. | 


Ho LT chr ef juſtice. It was formerly held by : 11 the judges of In a ſuit in 
England, that when there was a proceeding ex cio in the ec- ſpiritual court 

dluſtical court, they were not bound to give the party a copy of 8 

W tc articles ; but the law 1s otherwiſe, for in ſuch caſes, if they re- have a copy 

W fuſe to give a copy of the articles, a prohibition ſhall go 222 they 8 

W ccliver it, and accordingly upon motion a prohibition was gra anted 1 in 

WT! like caſe por Holt of cur iam. 
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an by weight, you may aver that Reis packs and bund: action 
In an action of detinue you declare {1;, me par 
3, without ſetting forth any writing in particular, 1 * 
\ ticular writing, which concerns land, as 3 oh Mr. 
ter of fcoffment, then indeed the defendant ſhall ! not be allowed t ration 
| AW. | | it does 

| f of the 
Let the plaintiff take his judgment, per curiam. rere 
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U E defendant pleaded a plea in abatement, and the plaingf 
 demurred, and judgment was given for the defendant, in; 
Mr. Branthwaite moved for the defendant, that he might have | li 
coſts, upon the late ſtatute. 


Mr. Rarmond f. for the plaintiff inf! iſted, that it had been otherwif 


ruled in this court 3 in two Caſes, vlg. Tomms ve, J. Licyd, and 
Ogle v. Nerchfe. 


may a] 


Holt 
exchan 


| = 0 tic 
1icf juſtice, The defendant ought not to ha 4 lie b 


the ſtatute, fir 0 dgment in this caſe is not given on + je demurt yy 
but 419d Querens nil caprat per Silla. The ftatu ce intends only to 3 _ 
give Colts, Where the merits of the cauſe are determined 01 be 8 
demurrer. Where judgment is given for the plaintiff, it 5 
final; but only a reſpon deas c::/ier, and he has no coſts by the t Ute 
neretore it © ugh t to have the ſume expoſition as to the dciend: 
ant, that he have no coſts neither; and the lik © tet uction ode 
cs; to which the court agree ed. e 
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l. RR OR upon a judgment in the Common Pleas, 
4 tion on the cate upon an inland bill of change row? it | 
= 1 1 "I: 
againſt the drawer. The plaintiff had jude ment by l dicit. W. 
n Nefyinand for the plaintiff in error Iced, thut it Ti. _ 5 
the declaration, that the bill was proteſted, and ſince the zi 
1 Fe: 3 2 | 
tute of 9 &: 10 Fill. 3z. no action can be brough 
e Ci, unleſs there be a Proc< {t mad as the act. requires X 
ought to be ſet forth in the declaration. At the common b] u 
plaintiff had no remedy acainſt the drawer without notice 0 
wh ii Dad NO TTMCCY againtt the drawer Without noc! | 
him of the NON-Paymen! by the party on whom the bill 
raw, and unleſs this ſtat ute makes a proteſt necef{:ry betoi« = 
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Mr. Parker for the defendant in error 39700] that the decla- 1 


tation was ſufficient, becauſe this bill is not within the ſtatute; for 11 10888 
jt does not appear, that the bill was accepted by the underwriting | 4 
of the perſon on whotn it was drawn, as. the act requires; and . 
here can be no proteſt without ſuch ſubſeription, and for that 1 


teaſon he ſaid, the merchants now refuſe to underwrite an accep- 5 1 
Hut if this bill be within the ſtatute, yet the proteſt need 1 
not ; bo ſet forth in the count, becauſe the proteſt is intended for 1 
tne benefit of the drawer ; for no body elſe can be damnified for : 11 
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unt of notice, and if he receive damage for want of ſuch proteſt, 1 
it K the > damage amount to the value of the UA WH bY 2 ab '* mnt 
charge of the action; of®if it be leſs, then the drawer ought to BE N N 
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have as much as it amounts sto. But this muſt be taken advantage 
of either upon the evidence, or by a {pectal verdict, whereby it 
may appear to the court, which cannot be | in this caſe. 
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Halt chief juſtice, In this caſe, as well as upon a foreivh bill of 
exchange, the plaintiff muſt give convenient notice to the drawer, 
0 the non-payment of the bill; for if the drawer receive preju- 
ce by the plaintitt's delay, the plaintiff ſhall not recover. A 

ok ſt on a foreign bill is part of the cuſtom, but on an inland bill 
no 2 teſt was neceſſary by the common law, but by this ſtatute. 
But this ſtatute does not deſtroy, or take awa ay the party's action, 9 & 10 Will. 3 
where T is no proteſt, nor is the want of a proteſt any bar of 
the action, but the act ſeems only to take away from the plaintiff 
MIS 1 deren or damages, where he has not made a proteſt, or to 
X n 1 
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Holt chief juſtice. The return is made on the twenty. eighth a 


November, Which is the laſt day in full term. 


GMod. Als. 
81. 

3 Salk. 69, 
159, 199, 
190. 
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Cuſtom to 
grant to three 
perſons for 
their lives, 


Mr. Parker, You cannot take notice of the day of the month 

Fiolt chief juſtice. We take notice of all feaſts, and the an, 
nack is part of the common law, the calendar being eſtabliſhe? ly 
act Of parliament, and it is publiſhed before the common Prayer 
book, Let the judgment be athrmed. | 


Smartle ver/. Penhallow. 


Intr. 4. 13 Will. 3. Rot. 380. 


parcel of the manor of Tregoar in the county of Cornwall, and by 
the cuſtom of the manor are demiſable by copy of court. roll to tyy 
or three perſons for term of their lives, and of the longeſt liver d 
1 ue 5 7 E » p » ” . | 4 1 . : 4 g 

them, Halbondum ſucceſſive fut nominantur in char ta, Ec. ct im 


and the ongeſt 24% n; and that by the cuſtom of the manor, the perton firſt named 
ä > | ; 


liver of them, 
bavendum (uc- 


ce//ive ſicut 


in the grant enjoys the tenements to him alone during lis life, and 
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fo the ſecond and third: that by the cuſtom of the manor the ler 


ominantur in is to have heriot of every ſuch perſon ſucceſſively dying ſeiſed; thi 


charta, The one Edward Neſoorihy, being lord of the manor by virtue of 1 


grant is to A 
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demlic made thereof to him by Themes late biſhop of Exon, im- 
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MEGLate preauccetior to the leſſor of the plaintiff, did by copy 6 
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Court-roti grant the tenements in queinon to one Thomas Mert, 
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and his afiifns, Habendum to him and his aſſigns for the lives of 
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him, and made a leaſe to the plaintiff, Sc. and concludes „f 
ela imolesla, if the defendant is guilly of the ſaid treſpaſ ad 
> bs C_- 4 ; - 
eject:nent, Sc. Serjeant Hachen nnd Mr. Evre. for the pain 
" _ | 22 4 — ; * 
inſiſted, that this grant made to- Tamas Newton for his own lit 
and the lives of the defendant and Milliam Walton, is void it © 
not being purſunnt to the cuſtom. The cuſtom is found to be, 
make grants to two or three perſons for their ves, babendun fic. 
ſeen 
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fre, c. et non aliter; but the grant by Egward N:fworthy is to | 1 
"Thomas Norton and his aſſigns, havendum for his own life, and the l 
lives of J. P. and V. V. which varies from the cuſtom. And ol. 
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though the grant be of an inferior intereſt than is allowed by the 
4 18 * . <0 22 F 5 * * 
cuſtom, yet it being prejudicial to the lord in reſpect of his tenure 


by 
and of his ſervices, &c. the cuſtom will not warrant it, but it will 
be void againſt the ſucceſſor. In this cate Thomos Norton is tenant 


bor his own life, and the lives of the other two; for J. P. and | (REN 
,. J/. are not named to take any intereſt, but only added by way 11 
of limitation of eſtate to T. N. ſo that upon the death of T. N. if [ 1 
either of the other two lives be in being, there will be an occupant | 9 
of the copyhold, which will be an injury to the lord, when a 4 Ih 1 
ſtranger ſhall have power to come in without his conſent. Where 11 by : 
an eſtate pur auter vie is made of copyhold lands, an occupancy is \ "8 
incident to it, as well as to an eſtate pur auter vie in freehold lands. * 1 8040 
Ir upon ſuch a grant the tenant pur auter vie ſhould become a | | 
bankrupt, the commiſſioners by force of the ſtatute might aſſign Hm!!! 
over his eſtate, and ſuch aſſignee will hold the land after the death l 
of the tenant during the lives of the ce/izys que wies ; for the lord l 
cannot enter againſt his own grant ſo long as either of them live, 11080 
which will be an inconvenience. and an injury to the ſucceſſor. {7 
Beſides, this grant, if it be made good, will enure to the prejudice | | 1 
of the lord, by depriving him of his heriot cuſtom; and in this 1 
country Neriots are very valuable, and a great part of the revenue. [ I } 
For the cuſtom has confined the payment of the heriot to a parti- TH!) 
calar eſtate, vis. upon the death of every tenant dying ſeiſed. | | RMA 
Now in this C212 if either of the ce/fuys gue vies die before J. N. 9 Uh | 
nz lord vill loſe his heriot, which he would be intitled to, if the MM} 
custom vas purſued by the grant; becauſe they are not tenants, and __ .. 
not within the cuſtom. And if T. N. die firſt, the lord cannot | 1 
dum a heriot, becauſe he is not the perſon to pay it, not being 1 ; 
it named to take by the grant. Now though a leſſer eſtate may e 
be included within a power by cuſtom to make a greater eſtate, as Fine! 
force of a cuſtom to grant for three lives, the lord may grant for N 
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ne life; yet the full rents and ſervices muſt be reſerved, or elſe the 
grant will be void. If a man have a power to make leaſes for three 
I lives, he cannot make a leaſe for a thouſand years, which yet is a 
eſtate in the eye of the law; becauſe the law conſiders the value 
1 of the eſtate, and does not merely regard it as a leſs eſtate in quan- 
3 uy in the eye of the law. S0 if a man have a power. to make 
LY Kaſes tor three lives, reſerving the ancient rents and ſervices, a grant 
three lives without any reſervation; or with a reſervation made 


= 2 : . 5 5 5 We 
u luch a manner as that it will be impoſſible the rent ſhould ever 


ic payable, will be void, In the cafe of the dean and chapter 5 
"eſte; 9. 37. and 2 Cro, 7b. it is implied in the reſolu- Z — 
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tion, that if the ſtatute of 13 Eliz. had required the reſervation of 
accidental ſervices, the loſs of the heriot would have made th. 
leaſe void, And in the principal caſe the loſs of the heriot differ 
it from the caſe of Venn and Howell, 1 Roll. 511, which is objec, 
where there was no heriot cuſtom. But admitting this to be z 
good grant as to Thomas Norton for his own lite, yet being void x 
to the limitation for the lives of the other two, it muſt be void j, 
the whole, and cannot ſtand good for part, becauſe the lord giant 
in a manner under a power by force of the cuſtom, which being ex. 
ceeded, mult be intirely void againſt the ſucceſſor as in other like 
caſes. For howſoever the power be given, whether by act of pu- 
liament, by grant, or by cuſtom, all will come under the ſame 
conſtruction, and when it is exceeded, the eſtate made is wholly 
void. As if a biſhop make a leaſe for thirty years, or but two ang 
twenty years, it will be void againſt the ſucceſſor in the whol, 
and cannot ſtand good for one and twenty years, - becauſe the eſtat 
is intire, and cannot be ſevered. So a leaſe parol made for for 
years is void for the whole, by the ſtatute of 29 Car. 2. of fraud, 
So powers under ſettlements muſt be ſtrictly purſued, when the 
words are particular, according to the diſtinction in Whitlock's cab. 
8 Co. 69. b. 70. = 


Next they took ſeveral exceptions to the verdict. 1. That al. | 


though where a cuſtom warrants a greater eſtate a leſſer is included, 
yet when the jury only find the cuſtom to make the greater cſiate, 
as here, that will not warrant the making a leſſer eſtate ; for that 
is only by inference, and argumentative: but the jury here ougit 
to have found -poſitively, that by the cuſtom an eſtate pur auter ci 
is grantable. 
as this cuſtom is found, the grant here is not within it, for it 15 


that the lords may make eſtates to two or three perſons for two | 


three lives, et non aliter, which expreſly excludes an eſtate fir 
garter vie. 2. By the verdict it does not appear, that the ellat 


granted is yet continuing, for the jury have not found that Thema | 


Norton the tenant pur auter vie is alive, and then the court mi 


preſume that he is dead (as indeed the truth is) as in an action 


brought by one that claims under a leaſe made by tenant for lit 


Indeed where the jury make a ſpecial concluſion to a particulu 
point as in Goodall's caſe, 5 Co. all other things ſhall be intended; 
but here the verdict concludes generally upon the whole matte), 
the defendant be guilty, Sc. And by the words, John Penhalis 


entered into the land, unc in poſſe fſione pracdicti Fohanns 4 
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W 22 exiſten. SO that here is no title found for the defendant, 


and the plaintiff is found to be in poſlcſiion. 


| i Mr. Williams and Mr. Mountague for the defendant argued, that 
dis grant is warranted by the cuſtom for the whole eſtate granted ; 
cer a grant to three for the lives of three others, is a leſſer eſtate in 
adgment of law than a grant to three for their own lives, and 
terefore muſt be included within the cuſtom by neceſſary impli- 
ation. It muſt be intended, that when a grant is made to three 
br their own lives, the grantees may ſurrender and compel the 
bod to admit them; and he that comes in by ſuch ſurrender, will 


2} have an eſtate pur auter vie; and if the tenant by his act can make 


ach an eſtate, ſurely the lord may, or elſe it will be in the power 
of the tenant to alter the cuſtom, and not of the lord, which is not 
cqual. But in this caſe the lord does not grant merely by a nude 
authority, but he has an authority coupled with an intereſt, and 
W therefore is not tied up to the letter of the caſtom ; but a grant 
within the reaſon and equity of the cuſtom is good, Co. Li. 52. b. 
as in the caſe of Downs and Hopkins, 3 Cro. 323. where the cu- 
tom was to make grants for one or two lives; and a grant was 
made to a man and his wife, Habendum to the huſband for life, and 
to the wife durante viduitate ſua ; this was adjudged a good grant, 
within the cuſtom, which warranted a greater eſtate. So the caſe 
of Stanton v. Barnes, 3 Cro. 373. where the cuſtom was, that the 
lord might demiſe ſolummodo in fee, yet it was reſolved he might 
demiſe for years, or life, or in tail, being leſſer eſtates, and the 
word ſolummodo ſhould not reſtrain his liberty. 1 Roll. 511. n. 1, 2. 
(5 Copybolder 155. Co. Li. 52.6. So in our caſe the grant to 
J. V. for his own life, and the lives of J. P. and W. V. is a leſſer 
eſtate in the eye of the law, than if it had been granted according 
to the letter of the cuſtom, to three perſons ſucceſive for their own 


grant is for three lives, and in both caſes the continuance of the 


non aliter, is, that the lord ſhall not grant a larger eſtate than 
for three lives, nor a joint eſtate, but hobendum ſucceſſtve ; ſo tha 
they reſtrain the lord as to the quantity and quality of the citate 
 zranted. If the lord grant to three perſons for their lives without 
the word habendum ſucceſſive, the grantees would be jointenants. 
0. Copybolder 139. And ſuch grant would be void, becauſe not 
| Purſuant to the cuſtom, but excluded by the words ct uon aliter. 


2 Ee it ſeverally for their lives, or that one of them take the whole 
e tor their three lives; and it will be no inconvenience or pre- 
ace to the lord, for he will come to the land again as ſoon. 


— 


lives; and in ſubſtance and effect the cuſtom is purſued, for the 


«ſtate is the ſame. The meaning of the cuſtom and of the words, 


tit is the fame thing to the lord, whether the perſons named 
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would be to the lord, as is adjudged 1 Roll. 511. u. 3. Venn ond 


principal caſe the lord will not loſe his heriot, for when Th. 


in poſſeſſion, as the cuſtom is. But admitting a grant to a ma 


e _ 9 4h > — 
| 998 Trin. Term 2 Annae reginae. 
I Nay, in the principal caſe he will have it ſooner, for if Theme ET 
4 Norton die firſt, living the other ce/zys que vies, the lord gy 
Ki enter, and there ſhall be no occupant, becauſe of the prejudice ; 


Hmocll, which is our caſe in point. And for the fame reaſon 4, 
ſtatute of frauds, 29 Car. 2. does not extend to make eſtate; ti 
guter vie in copyhold lands affers or deviſeable. And though ; | 
copyholder pur auter vie ſhould become a bankrupt, the ,; 
ſignce of the commiſſioners of bankrupts muſt be ſubject to th 
ſame fine, rents, and ſervices, as all other tenants, And in t. 


Norton dies, the heriot becomes due. And in like manner 2 be. 
riot muſt be paid upon the death of every aſſignee of the comm. 

ſioners of bankrupts; but if J. P. or W. W. theſe ceſtuy que d Upon 
die during the life of T. NM. then indeed the lord will have no hx. might! 


riot, nor is he intitled to any by the cuſtom; and it would bete 7. i 
ſame, if they two took the eſtate after the death of J. N. byte we mu 


grant, for no heriot is due on their deaths, becauſe they were 0 _— 
grant: 

ber Pow 

being o 


for his own life and the lives of two others is not warranted by th 
cuſtom, yet a grant to a man for his own life only, which i; : 
leſſer eſtate than an eſtate to three for their lives, muſt be god 
upon the reaſons and authorities before alleged ; and then though 
this grant be void as to the limitation for the lives of J. P. and 
M. W. yet it will ſtand good to T. N. for his own life, for the: | 
former part of the grant is ſufhcient to paſs an eſtate. for life t 
T. N. and then the habendum, if it be beyond the power, will be 
ſurpluſage and void, and the grant will ſtand good. The babendin 
is a diſtin thing from the grant, Hob. 171. though there is a d. 
ference, where the eſtate is granted by expreſs words in the pte. 
miſſes, and where it is only implied. Indeed when tenant in fee | 
makes a grant, the implied eſtate in the premiſſes may be cither 
raſtrained, or increaſed, by the habendum ; but in this caſe the la. 
 bendium can neither increaſe nor deſtroy the implied eſtate, In 
copyhold lands there is no legal eſtate for life, it is only an eſtat 
at will eſtabliſhed by the cuſtom, and the lords are only compe:- 
table in equity to make admittances. And grants of copyboll Bi 
citates ſhall be conſtrued by equity, as 2 Roll, 67. Brookes my 
Brookes, Poph. 125, 126. It the lord had only a naked power i 
make leaſes for three lives, yet a grant for one life would be good. W the eſtate 
Co. Li. 258. a, b. Perkins, ſect. 189. A grant to a man for > WF +; that r 
own life, remainder to him for the lives of J. S. and J. D. thong WW | tendeg ; 
it be void as to the remainder, yet it will be good as to the eſtat⸗ ne 
for life; and here, though 7. N. is laſt named in the hab: Wl 142, 14 
vet it. ſhall be tranſpoſed in conſtruction, as if it were fut = Rec 
tated. 2 | | 
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| As to the exceptions taken to the verdict, it was ſaid, that ſince 3 F100 


the grant is found to be made to T. N, for his life, it muſt be ſup- 1 
: poſed that he is {till living, and the jury have not found any title 
in the leſſor of the plaintiff, | 


5 portunity of ſerjeant Hooper they gave him leave to ſpeak to it 
| again this term, when judgment was given for the defendant by 
the whole court. 


might have been better found; but though it be not found, that verdi&t find 
J. N, is living, yet when the jury find a grant to him for his life, „, 88. 


r 


eſpecially when the plaintiff is to make out a title to avoid the tended, if the | 

CO e | a | not appear ; 
per Powell juſtice, We cannot preſume that he is dead, for he otherwiſe.in 
being once found alive, we muſt take him ſo to continue, unleſs it pleading. = I} 
E were expreſly found, that he is ſince dead. ** „ 1 


eſtate of the lord, who made this grant; for a lord that is ſeifed _ i 
in fee of the manor can make no greater eſtate of any copyhold | 

than for three lives, according to the cuſtom. Surely a grant for Cuflom to | 
one life is good within this cuſtom ; as where the cuſtom is to grant grant for i 
En : EE . F three lives, a [i 
in fee-ſimple, the lord may grant in fee-tail without diſpute. If grant for one f 
the reſtrained finding of the jury were to be taken as the plaintiff's is good. | [ 
council inſiſt, if the lord grant only for one life, it will be void; e ] 
but the words ef non aliter muſt be meant only of the extent of the _ | 4 
| cuſtom, and not that the lord is confined to the formality of a 

grant for three lives only. The cuſtom, that the grantees ſhall . „„ 
nue out. nominantur in charta, is good. When a grant is made 1 

to one named in the premiſſes, habendum to him and his aſſigns, 
during his own life and the lives of two others, the two ceſtuys 


3 * 


H * 


labeudum; but the cuſtom is not ſo found here. But by the cuſtom N 1 FF 
| of ſome mayors, he that is firſt named may by ſurrender defeat 
3 the eſtates of thoſe in remainder ; but the cuſtom ſhall be confined = _—_— 
We fo (hat particular form of ſurrender in court, and ſhall not be ex- . > 
1 between Zinzan and Talmage, tempore Car. 2. (quod vide 2 Jones _ 
42, 143.) Surely in this caſe the grant will be good to T. N, for 
u own life, being an eſtate within the limits of the cuſtom, and — | | 
e naming of the other two lives will not diminiſh his eſtate. || 
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The court were all of opinion to give judgment for the defen- EE 
 dant upon the firſt argument in Trinity term; but upon the im- | [30 
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Upon the firſt argument Holt chief juſtice faid, this matter Ira pecia N 


S 11 | b | | UC, for life, it _ | 
we muſt intend in a ſpecial verdict, that he ſtill continues alive, mall be in- = 


: a * 0 . . 43 do | 1 ö f | 
grant: but it would be otherwiſe in a plea. Quod fait conceſſum nnd gps —_ 


Holt chief juſtice. There is no difference in this caſe as to the 14 
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Mich. Term 2 Annae reginae. 


. 


No occu- 
pancy of a 
copyhold 
granted pur 
enter Ve. 
Forfeiture by 
copy holder, 


As for the caſe put upon the ſtatute of Elzabeth, where a lex. 


life living chu que vie there ſhall be no occupant, but the Jo 


judiced by this grant, by the loſs of his heriot, as is inſiſted; fy 


is made by a biſhop for two and twenty years, it ſhall be void in 
the whole, and ſhall not be good againſt the ſucceſſor for one and 
twenty years, becauſe the ſtatute ties it up to that form. But F 
the words of the ſtatute were, that they might make leaſes for 
any number of years not exceeding twenty-one years, if a l 
were made for two and twenty years, it would ſtand good for th 2Z 
one and twenty years. It is very plain, that if a grant be made 
of a copyhold pur auter vie, that upon the death of tenant fe. 


ſhall enter. As when there is tenant for life of a copy hold, the 
remainder for life, and tenant for life commits a forfeiture, the 
lord ſhall enter, and not he in the remainder. In this cafe the 
eſtate granted is a leſſer eſtate than a grant to three for their live 
which the cuſtom admits. I do not fee how the lord will be te 
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by the cuſtom a heriot is due upon the death of every tenant gy. 
ing ſeiſed; ſo that although the leaſe be made pur auter vie, ju 
upon the death of T. N. the tenant for life, a heriot will become 
due, and the cuſtom extends to it, | 


Powell juſtice, A grant to one for life, habendum to him and 
two others for their lives, is good within the cuſtom. Without 
doubt there can be no occupant in this caſe, for the eſtate goes 
no farther than the cuſtom. If by the cuſtom the lord may 
grant for three lives, he may grant for one life, or for any eſtate 
coming within the intent of the cuſtom ; then the grant here wil 
be good to T. N. for his own life, though it ſhould be void as to if 
the limitation for the lives of the other two. The heriot will 
be due upon the death of T. N. if the eſtate be good for his lik, 


as it 18. | 


ee W 
. 8 1 3 ads a Av. * 


» OJ LY CRY 


Powys and Gould, judges, agrecd. 


Holt chief juſtice. If a man grant a rent out of his lands to 4 
for the life of B. ſhall not the rent extinguiſh if A. die? For 
there wants a grantee, and ſo it is here. An occupancy i fr 
ſupplying the freehold, but the freehold of a copyhold eſtate 18 1 
the lord, and the tenant has only an eſtate at will. 


had » OO — 0. —— Damn 


Powell juſtice. There is no colour of doubt. It is agreed, tha 
the lord may grant abſolutely to one for life, for that will not defeat 
him of his heriot, which binds all the cuſtomary eltates grante 
within the cuſtom; and then the addition for the lives of tix 

other two will not hurt the grant for his own life. 


Upon 
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Upon the ſecond argument this term Holt chief juſtice ſaid to 

WT (cant Hooper, who argued for the plaintiff, I am glad I have 

WE 1d another argument, becauſe I ſuppoſe you will now be ſatis- 

bed. The cuſtom conſiſts of three parts: 1. As to the conſti- 

uon of the eſtate granted, it muſt be by copy of court-roll : 

2. As to the extent of the eſtate, it muſt not be above three 

bis: 3. As to the manner of the eſtate, which is different from 

che conſtitution of the law by the operation of the cuſtom, viz. 

to two or three habendum ſucceſſive ficut nominantur. When a 

cuſtom enables the lord to grant for three lives, cannot he grant 

or one life? He may without doubt, for it is within the cuſtom. 

The caſes cited for the defendant are in point. Where the cuſtom 

is to grant in fee, yet the lord may grant to one for life, with a 

remainder to another in tail, as in the cafe of Stanton verſ. Barnes, 

; Cro. 373. And that is good, though the cuſtom be to grant | 

an intire eſtate in fee-ſimple. So where the cuſtom is to grant for | 

ble, a grant durante viduitate is good; as in the caſe of Downs 

and Hopkins, 3 Cro. 323. though it has a different determination, 

WE cauſe it is a leſſer eſtate, and ſo within the cuſtom. As to the 

micchief you pretend, that if T. N. ſhould become a bankrupt, 

and the commiſſioners grant over his eſtate, the aſſignee ſhall have 

ti during the three lives; ſuppoſe it had been purſuant to the 

= cuſtom to three ſacceſſive, and the tenant firſt nam'd had become 

WE : bankrupt, and the commiſſioners aſſign his eſtate, the aſſignee 

zs become tenant pur auter vie indeed, but no more, and after- Heriot. 

WE wards the ali:gnees dies during the life of the tenant, that is out of 

WE thc cuſtom, yet the lord ſhall have a heriot upon the death of the 

WE tcnant; for though the ſtatute of James 1. makes an alteration of 
the eſtate, it did not intend to prejudice the lord, and when the 

aſſignee is admitted, he becomes tenant according to the original 

conſtitution and tenure of the land. Here the grant is only to 

T. N. during his life, and the lives of the other two, the con- 

ſequence of which is, that if T. N. die living the cefluys gue 

ves, fince there can be no occupant of a copyhold eſtate, the 

lord upon his death will have his heriot cuſtom, and alſo the 

land ; ſo that it will be no inconvenience, though the lord has no 


heriot upon the death of the other two; becauſe he has the land 
itſelf. | TL RT | 


Powell juſtice. If any prejudice might happen to the lord in 
this caſe, the grant would be void, but there can be none here. 
This grant is within the cuſtom, and is as extenſive as a grant to 
three for their lives, and is not a leſſer eftate than the cuſtom con- 
tans, as a grant for his own life only would be; and that di- 
ſtinguiſhes this caſe from the caſes cited. The caſe of Venn and 
| 8 Howell, 
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We- Holt chief juſtice. If originally the grant be not good for 


of bankrupts. 


The lord indeed muſt admit the aſſignee, but upon the death of 


which 1s the eſtate the bankrupt had, and will continue after his 


Howell, 1 Roll. 511. is a ſtrong caſe, for if there can be no og, 
pancy, then there can be no prejudice to the lord, but it will * 
deed be for his benefit; for upon the death of T. N. the gs 
two lives fall in to the lord, ſo that, though he loſe his herig 
upon their deaths, it will be no loſs to him. If the ce 1, 
vies die during the life of T. N. the lord will have no hein 
indeed, nor ought he to have any by the cuſtom ; for if the 
grant had been to them three, and they two had died during the 
life of TJ. N. the lord would not have been intituled to any herig 
for the cuſtom is to have a heriot upon the death only of the 
tenant in poſſeſſion. This caſe does not differ from that « 
Jenn and Howell : the eſtate granted here is not greater than the 
cuſtom warrants, but in effect leſs; becauſe if T. N. die, living 
the other two, the lord will have the whole land. But you 
caſe upon the bankruptcy is fit to be confidered, which is by force 
of a ſtatute made ſince the reſolution of Venn and Howells cafe, 
but the commiſſioners cannot aſſign any other eſtate, nor in any 
other manner, than J. N. himſelf had it; and when T. N. dis, 
the eſtate determines, or if the aſſignee die, ſhall not the lud 
have a heriot. = 


Holt chief juſtice, The lord ſhall not have a heriot upon 
the death of the aſſignee, but upon the death of the bankrupt: 


the tenant bankrupt, the lord ſhall have his heriot, to which he 
is intitled upon the original admiſſion of his tenant, and which b 
ſav'd by the ſtatute, 


Serjeant Hooper. By the aſſignment of the commiſſioner, 
which 1s uſually made to ſeveral perſons, the whole eſtate for the 
three lives is transferr'd to the aſſignees by force of the ſtatute, 


death during the lives of the other two. 


longer than his own life, and after his death there can be no occl- 
pant, ſure the ſtatute cannot enlarge the eſtate to the aſſignets: 


quod fuit conceſſum per Powell. 
Hut chief juſtice. The cuſtom is, that the lord ſhall hav 
heriot on the death of every tenant in poſſeſſion; now if J. N. 


dies, living the other ce/{uys que vie, the lord will have his hetid} 
and the land too, and that 1s tor his benefit. EE 


Powys and Gould judges of the fame opinion. 
4. 9 | os | Poutl 
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— er 


g | Pmoel! juſtice. If the aſſignee of the commiſſioners took an 
hate for all the three lives, yet the prejudice thereon to the lord is 
oo remote to be conſidered, but we will give you our opinions 


Holt chief juſtice agreed. 


— 


4 upon that. 


Afterwards at another day Powell juſtice ſaid, the caſe of the 
Ipankrupt is not an- objection in this caſe; it might have been made 
it the time of the reſolution of the caſe of Venn and Hopell; 
it is at the moſt only a remote conſideration of a prejudice by 
he loſs of a heriot on the death of the tenant; but the lord in 
this caſe has a great advantage by the coming in of the eſtate upon | 
the death of T. N. 18 


Holt chief juſtice. The commiſſioners cannot aſſign a greater 
Fintereſt than the tenant himſelf had, T. N. being tenant pur 
auter vie; When he dies, the eſtate of the aſſignee determines, 
and the lord muſt have a heriot upon the death of the tenant, and 
the cuſtom 1s only to have a heriot upon the death of the tenant in 
poſſeſſion ; and although the aſſignee comes in by force of the ſta- 
tute without any admittance of the lord, as an heir by deſcent has 
the eſtate caſt upon him by the law, yet he muſt be ſubje& to 
Ithe fines and ſervices due, under pain of forfeiture of his eſtate, 
for they are ſav'd by the ſtatute. By the cuſtom of ſome manors, 
but it is not ſo found here, he that is firſt named in the copy may 
[by ſurrender deſtroy the remainders of the other grantees ; but if 
be firſt tenant purchaſe the manor, whereby the ſervice is extinct, 
ad the copyhold deſtroy'd, yet that does not deſtroy the eſtates of 
eos other two, becauſe it is not by a ſurrender purſuant to the 
eittom; and fo it was adjudg'd in the Common Pleas ſome years 
. Powell agreed in omnibus, 


_-  ———>*F 


U 


Holt chief juſtice. The caſe of the bankrupt is not now before 


„ when that comes to be the cafe, I know not how it may 
7 Pappen 0 Let 


| judgment be entred for the defendant, per totam 
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1004 Mich. Term 2 Annae reginae, | 
8 eee aſcoigne and his wife ver Ambler. 


* 


keep a man to 5 | 
mz 2 ASE for theſe words ſpoke of the wife, via.“ You ar, 
2 Bulit, 86. „ whore, and keep a man to lie with you:“ on not puilty 
Cro. El. 582. pleaded, verdict for the plaintiff; and on Mr. ſerſeant Darn, 


8 172: motion in arreſt of judgment, it was ſtaid till, &c. the court ſeen. 
Sty. 352, ing clear, that the words were not actionable. 
387, 200. | 

3 Mod. 120. 

ſeems contra. is 8 


White's caſe. Ante, 


8. C. 3 Salk. Mandamus was granted to reſtore Mr. White to the office « 


30 clerk of the company of butchers in London, and the ca 
Sty. 457. ſaid, it was the fame caſe with that of a town-clerk. - 


Hilary Term 


2 Annae reginae, B. R. 1703. 
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Sutton's caſe. 
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Motion was made on behalf of Sutton, late marſhal of S. C. Caſes in 
the King's Bench, againſt Southerne the preſent marſhal, A Wo 
who attended the court, to reſtore Sutton to the poſ- 140. cap. 64. 

ſeſſion of the King's Bench priſon, out of which he ſec. 1. 
pretended he was turned with force; and it was inſiſted, the court c 9. : 4 * 
might do it on motion, becauſe the priſon was the priſon of this 12 Mod. 5 16. 

court, and fo under the more immediate care of the court, who 11 Mod. 42, 

would protect it from all force and violence, But per curiam 2 Salk. 87. 

this court cannot hold plea of a forcible entry on a motion, but The King's 

Sutton muſt apply to the juſtices of peace of Surrey, who, on mo > 
finding the force, may reſtore him, or elſe he may indi& them ntl af the 

that turned him out forcibly, The motion was denied.  Bing's Bench 

| | | 1 | 5 | i out by 
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Carleton ver/; Mortagh. 
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RROR on a judgment in the King's Bench, and want of an 8. C. Sal. 
original was aſſigned for error. The defendant pleaded a re- 2**; 


| 7 8. E. 6 Mod. 
leaſe of errors, but laid no veuue where the releaſe was made. 113 


206. 
To which the plaintiff in error demurred. And adjudged the plea 3 Salk. 399. 
naught for want of the venue. And then the plea amounted to a 1 lk: $76 
confeſſion of the error. But the court made a queſtion, whether errors pleaded 
they could not award a certiorari ad informandum conſcientian without a ve. 
durlae, though the defendant cannot pray it: juſt as after 77 = 
nullo eft erratum pleaded, for the court ought to examine the 

| Errors: for if in error a releaſe is pleaded and found for the plain- Error, reteaſe 
Uſf, yet if there is no error, the court cannot reverſe the judg- Pleaded, and 


| . f 0 
ment; and if the releaſe were found for the defendant, a different — we 


judgment 3Edw, 4. 8. a. 
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judgment muſt be given, according as the error affigned is ſufficieys 
or not; for if it is a good error, the judgment muſt be, that the 
Judgment in plaintiff be barred of his writ of error, and not that the judgmen 
error, be affirmed ; if it is not a good error, the judgment muſt be, thy 
the firſt judgment be affirmed. And a rule was made for hearins 
counſel, whether the court ſhould grant a certiorari or not, 100. 
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Etherington ver/. Parrot. 
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S. C. Salk. ( N evidence at a trial before Holt chief juſtice at Guildbal, i 
3 6 Mod caſe for goods ſold and delivered, the evidence to charge the 
191, defendant was, that the goods were took up by the defendant's wif 
. * 5 to make her cloaths, and that they cohabited together: but on the 
charge the defendant's fide it was given in evidence, that his wife was an ex. 
husband. travagant woman, and uſed to pawn her cloaths for money to buy 
omg 'rec. drink, and be drunk; that the pawned a ſuit of cloaths, which cc 
3 Mol > 45. 71. for 11. 8s. and when her huſband redeemed them, pawned them 
Holt's Rep. again; that at the time of buying theſe, ſhe had very good cloaths, 
885 that ſhe had brought cloaths here before, and her huſband had paid 
for them, but when he paid for them, he gave notice to the plain- 

tiff's ſervant, who received the money, that his maſter ſhould truſ 

her no more, which he promiſed not to do, And by Holt chief 

Juſtice, If a huſband turns away his wife, he gives her credit, where- WI 

ever the goes, and muſt pay for neceſſaries for her; but if ſhe runs Wi 

away from him, he ſhall not be liable to any of her contracts, for i 

it is the cohabitation, that is an evidence of the huſband's aſſent to 
contracts made by his wife for neceſſaries. But if the huſband hare 

_ ſolemnly declared his diſſent, that ſhe ſhall not be truſted ; any 

perſon, that has notice of this difſent, truſts her at his peril after; 

for the huſband is only liable upon account of his own aſſent to the 
contracts of his wife, of which aſſent cohabitation cauſes a preſump- 

tion; and when he has declared the contrary, there is no longer 

room for ſuch a preſumption. For the wife has no power orig 

nally to charge her huſband, but is abſolutely under his power and 
government, and muſt be content with what he provides, and if be 

does not provide neceſſaries, her remedy is in the Spiritual Court. 

But here were ſufficient neceſſaries provided, and alſo the husband 

had forbid any truſting her, and notice to the defendant's ſervant 

uſually imployed by him in his trade was a good notice to his Mi 

ſter the plaintiff; and he cannot charge the defendant. Theretore i 

he was nonſuited. Holt ſaid alſo, if a wife takes up ſilks and 

pawns them, before they are made into cloaths, the husband ſhall 

not be liable for the filks, becauſe they never came to his uſe: 

contra, if they were made into cloaths, and wore by the wife, and 

then pawned by her. — 

2 ES Matti 
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Martin ver/. Henrickſon. 
ar the ſittings at Guildhall before Holt chief juſtice, in cafe for 0 
Z A ſo negligently managing his ſhip, that it run over the plain- 2 Keb. 145: 
rss barge. The plaintiff declared, that he was poſſeſſed of a barge "hy . Fry 
haden with divers goods and merchandiſes generally, Sc. The - ola Oy 
pilot was produced to give evidence for the defendant. But Holt E. Ind. Comp. 
beld he was no witneſs, becauſe he was anſwerable to the maſter and Goſling, 
of the ſhip in an action for the damages he ſuffer d by his ill ma- 2. 
nagement, and conſequently for the damages which ſhould be reco- 1 Wms. 239. 
vered in this action againſt the defendant, the ſteering the ſhip be- 3 
ing his province, and his management therein the cauſe of damage 122, He. 
» the barge. Secondly, He held the plaintiff could recover no da- cafe againtt 
mage for the goods, becauſe the declaration was too general; but the matter of 
he particular goods ought to have been mentioned, as in caſe for — 
urning a houſe of goods. 80 this ſame term at the ſittings at Mid- managing his 
er, in caſe for words ſpoke of a woman per quod ſhe loſt her mar- ſhip, that it 
age with J. N. Hol? refuſed to let evidence be given of a loſs of AN 
| marriage with any body, but J. N. | berge, the pi- 
Res | lot is no wit- 


| neſs for the maſter of the ſhip. Damage, for what? Vide 3 Lev. 174. 


Norris ver/. Napper. 


T the fittings at Mzadleſex before Holt chief juſtice, on cvi- auctiratu: of 
dence in an action for money received to the plaintiff's uſe, /ump/ by a 


WE thc caſe was, that the plaintiff was a ſoldier in my lord Arran's beadgtan for 


1 regiment of horſe in the defendant's troop ; the regiment being money receiv- | 


WE commanded for Holland, the plaintiff and his horſe were ſhip'd on ed to remount 
bond a tranſport, and in their paſſage met with ſuch a ſtorm, that * 
by the working of the ſhip the plaintiff's horſe was killed; that ſe- 
cri] other horſes were loſt in the ſame ſtorm, and the Queen 
nde an allowance of 15/, per horſe, for every horſe that was loſt, 
bo remount the troopers, which was paid by the Queen to my lord 
Aran, for all the horſes that were loſt, and by him laid out in 
baying horſes, fifteen of which horſes were ſent to the defendant, 
W to lupply the loſs in his troop ; that before theſe horſes came over 
de plaintiff was broke, and ſo was never remounted ; that when 
e plaintiff came into the troop he brought in his own horſe. Hol? 
diet juſtice held, that this evidence maintain'd the action; for tho 

the captain the defendant did not actually receive the 1 5. in money, 
Jet he received a ſatisfaction, which was monies worth, and the 
Pantiff cannot bring trover for the horſe, becauſe he cannot claim 
[ay one of the fifteen horſes in particular, none having been ever 


(lvered to him. But at the counſel's requeſt it was made a caſe See. whe 
| 5 ks 8 ther it was ever 
T determined ? 


Mic. 16 Geo. | 


ſoldier againſt 
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be a witneſs, 


. T the ſame ſittings at Veſlminſter, in evidence on an ciel. 


Witneſs a- man that conveys lands may be a witneſs to prove he had n 


4. e, dl o give ach endence, 
Agr. 2 i, ane Contec. If ee acc., mene g. HAT eee 
Y ab fn "LA 


and does not where the pariſh chuſe one, and the parſon the other by the canons 


__.corum, ill. 


| Depoſitions 


beritance of ther theſe depoſitions could be read in the cauſe, Trevor chief 1! 


— 


if 4 
where bis evi- Advances money to carry on a cauſe, and has a ſecurity depoſited ; 
dence js to his hands for it, part of which is the thing in demand, though Fa 
ms bi e- refidue of the ſecurity excluſive of this is ſufficient ſecurity for the 
Gilb. Law of money, yet he cannot be a witneſs in the cauſe, becauſe he ſpen 


Evidence to mend his own ſecurity. 
122, Sc. 


A man cannot for his further conſideration. Holt held alſo in this caſe, that 


Title der/. Grevett. 


2 Salk. 413. 


ee ment, it was ſaid by Holt chief juſtice, that if a tenant at wil 


Vide Leigh- enters upon a quarter, though but one day, he cannot determine hi 


+659 will, but the leſſor may determine his will at any time, but if | 


"Ante 757 does in the middle of a quarter, he loſes that rent. Secondly, 4 


gainſt himſelf. title, becauſe that is ſwearing againſt himſelf, but he is not compel 


— 
—— 2 nn 


7 


fir? Keno bode; Box two 7 fond 2 2c, G24 


8. C. 3 Sal : * 

5 Regina ver /. Guile. 

6 Mod. 89. | | | . | | 

Stra. 1045 A Mandamus was awarded to ſwear A. and B. debite electos church. 


Mandanus to py 7 | | 88 
e ee wardens. The return was, that A. and B. were not duh 


dibite clicken. elected, without ſaying, nec aliquis eorum, and therefore the rc 
Return, that was quaſhed ; for they muſt comply with the writ as far as the 


they were not F : | w_ 
7:4ite cleai, can, and if A. only was duly choſe, he ought to be ſworn: x 


tay, xc a#9u they ought to ſwear one, and return the ſpecial matter as to th: Wi 
other. If two be choſen by the pariſh by equal voices, when thy M 
ought to chuſe but one, ſo that they cannot tell which to ſwear; b 
if the pariſh chuſe two, where they ſhould chuſe but one; they mx 
return the ſpecial matter. So if the pariſh is to chuſe two, and 
preſent them to the parſon, who is to chuſe one of them, and bol | 
ſue a mandamms, they may return the ſpecial matter; for they c 
not tell which to ſwear. Per curiam. rn 


8 C. Salk. .- 5 5 
286. | | | 8 N bo? F 
"2 Solis. £50, : Till 8 Caſe. 
bak... oe N | 
| Tg: 9, 103, Na trial at bar in the Common Pleas, on evidence this que 
/ . x 


ſtion aroſe : depoſitions had been took in Chancery in f#}* 
took in Chan- Za, ret memoriam, and it happened afterwards, that the inhetr 
cery 1» }®'Þ*- tance of the land deſcended to the party, who was ſworn as 2 wit 


tZnam ret memos 


riam ; the in. Deſs, and was party in the ejectment; and the queſtion was, wit 


the land de- {tice 
ſcended to the 


witneſs. 
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- 


L 


| Rice ſeem'd to be of opinion, that they ought to be allow'd, be- 
Ldauſe it was by the act of God the party was diſabled from giving 
| evidence, and it was the fame in effect, as if he were dead. Tracy 
und Blencowe juſtices, contra. Thereupon Tracy juſtice came into 
che King's Bench, to aſk the judges opinions, who all agreed, they 
| ought not to be read ; for Holt chief juſtice ſaid, the intent of ſuch 
4 depoſitions was to perpetuate teſtimony in caſe the witneſſes died, 
and could not be read in any caſe between other parties, till after 
the witneſs's death, who ought to appear and give evidence ſo long 
as he lived; much leſs can they be read in this caſe, where the wit- 
neſs is a party. And to that Trevor chief juſtice of the Common 
Pleas agreed. 


1, 2 
x 
9 


8. C. Salk. 


531. 
8 Mod. 338, 


PON a mandamus directed to the church-wardens and over- 837, _ 
| ſeers of the poor of Littleport, in the iſle of Ely. The writ 4-3. © * 
WE {ts forth, that Tawney was overſeer of the poor of the ſaid pariſh, © Mod. 98. 
ad that in the faid pariſh there were ſeveral poor people, who ny 8 
were uſually maintained by, and had relief from, the ſaid pariſh :; Shaw's Prac. 
that by reaſon of ſome differences in the pariſh, the church-war- /%* 34, 43 
dens had not agreed to make a rate for relief of the poor: that 33 4 
| Tawney being overſeer, that the poor might not ſtarve, had ſuppli- Black. 233. 
ed them with money for their neceſlary relief, of which he had No mania; 
been reimburs'd but in part only: that he had given in his accounts MY 3 
WE to the pariſhioners, who had allow'd the ſame, but yet the church- wardens aud 
uus did refuſe to agree to a rate for the re-imburſing him, and 9v<i<<r5 of 
bercfore the writ commands them to make an aſſeſſment, to re- cond res 1 
inburſe him the reſidue of the money diſburs'd by him, and not re-imburie 
et receiv'd. To this a return was made, that all the pariſhioners fame. WI” 
had not allow'd his accounts, but that ſome of them did refuſe; © 
a that no juſtices of the peace had ever allow'd the ſame, or had 
W -<judg'd that Toawney did disburſe the faid ſum, or that fo much 
dil due to him, and therefore, that they could not make any 
ae. In Michaelmas term it was inſiſted by Mr. Weld, that this 
rn is ill. For it is not neceſſary, that all the pariſhioners ſhould 
ee to the allowing his accounts; but it is ſufficient if the majori- 
dad, and that ſhall conclude the reſt. And it is not to the pur- 
| Eto ſay, the juſtices have not allow'd the accounts, for the ju- 
ers have nothing to do with it, when the pariſh do allow the ac- 
count; and the juſtices cannot allow any thing before a rate be 
made, and after a rate is made by the pariſh the juſtices arc to allow 
And this is not within the clauſes of the ſtatute of 4 5 Els. 
"tzrcby the late church-wardens and overſeers ſhall be eblig'd to 
oer to the ſucceeding officers ſo much as is remaining in their 

hands, 


Tawney's Caſe. 
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this caſe ſhall not conclude the reſt, but all the pariſhioners my 
concur ; becauſe it is not a charge to which they are liable at the 
common law, as to the repairs of a bridge, or of the church; hy 


43 Eliz. by which the juſtices have the ſole power of allowing th 


it, for no rate can be made till that is ſettled, and this is not like x 
rate made for the poor, which is a publick and viſible thing. This 
writ is not good, for the overſeer has no relief by law in this caſe 

The ſtatute of 43 Eli. gives the juſtices no power to re-imburk 
an overſeer, for the act never intended to give the overſeer power W 
charge the pariſh with a debt, but he muſt firſt raiſe the money by WW 


ſtices ſhould have ſuch power to re-imburſe an- overſeer, becauſe 


charges they were at in conveying vagrants to houſes of correction, 


at all to make any rate, but the overſeers have a power to make! 
rate before they lay out their money: it is a defect in the lau. 


* 


the poor, as to the money he has diſburs'd for their relief, 4, j 


he had diſburs'd money for maintenance of a baſtard child, he 
any order made by the juſtices for the keeping it, yet the ors 


ſhall have a retroſpect, and he ſhall be reimburs d. They ought t 
Mr. Eyre inſiſted, that the return was good. The majority in 


they are only chargeable to the relief of the poor by the ſtatute d 


account. Tawney ought to have ſued out a mandamus ditected t 
the juſtices, commanding them to take the account, and determine 


a rate, and then lay it out; and there is no neceflity, that the ju- 


the ſtatute deſign'd, that the money ſhould be diſburs'd only as it 
rais'd. And fo was the law in other parochial offices, as in caſed 
conſtables and tything-men, who before the ſtatute of 13 C 14 
Car. 2. cap. 12. ſect. 18. had no power to make a rate for ti 


Sc. So before the ſtatute of 3 & 4 Will. & Mar. cap. 12. ſet. 1}, 
the ſurveyors of highways had no remedy to re-imburſe themſelve; 
for the money they expended in buying gravel and other material 


for amending the highways; and theſe were much harder caſe; 


jor the conſtables and ſurveyors before thoſe ſtatutes had no pov 


The writ does not ſhow, that the money diſburs'd by Taney Ws 
expended by him for the relief of ſuch poor as wanted it that ye 
he was. overſeer, ſo that for ought appears, he laid out the mont 
for the relief of ſuch poor as had ſubſiſted before his time without 


his help. Beſides, if he could have any relief in this caſe, he ought WW 


to have proſecuted it preſently, and not to lie ſtill fo long as i 


years after, Perhaps the perſons, that are now to be charg'd, Welt 


You 


not then inhabitants, and paid to the poor in another pariſh. 
— ä Wl 


2 


. a v3 

* 4 8 4 4 

8 — — * — I 
L "2 


hands, to which the concurrence of the juſtices 18 neceſſary; but 
not in this caſe. It was a charitable act in Tawney, and the par 
ought not to be eas'd thereby, but Tatney now ſtands in the Place 


have return'd in this caſe, that there is not ſo much due to hin , i 
he demands, | „ 4 


un not allow reſtitution to be awarded on a forcible entry after 
ire ye ars, as Was adjudg'd in this court, in the caſe of the King Trin. 11 Will. 
%, Harris. The writ is not good as to the form of it, for it 8 

W ought to command the overſeers, &c. to raiſe a certain ſum, and "© 
bob leave it to their diſcretions, to raiſe what they think fit. 


* 
* . 
* : „ — — * — 
1 4 


* 
8 a 
* * © 5 * 
2 . e Rn a 


— 
* 


Mr. Meld. If the inhabitants are not concerned in this matter, 


men their conſent is not neceſſary; but here they have approv'd the 
account, and conſented to the rate. T; awney demanded his money 
Jof the pariſh from time to time, and ſo it is alleged in the writ, and 
Ii is to his prejudice, that it was not paid before. The pariſhioners 


are liable by the ſtatute of 43 Ez. to pay for the relief of the poor, 

but they were not liable to pay any thing in the caſe of vagrants be- 
fore the ſtatute of 13 & 14 Car. 2. nor in the caſe of ſurveyors be- 

fire the ſtatute 3 & 4 Will, & Mar. The words of the writ re- 

ſtrain the money to be diſburs'd for the relief of the poor of his 

time; the writ imports a certain ſum, for the remaining debt is 

certain. | 1 O 


Hut chief juſtice. The queſtion in this caſe is, how the law 


'now ſtands? The ſtatute of 43 Elig. directs a method for the re- 
lief of the poor, by way of rate made by the officers with conſent 
of the pariſhioners; but here Tawney has diſburs'd his money 
without any rate: can he do thus without any rate? He cannot 
diſburſe what money he thinks fit, the ſtatute never intended to 
give the overſeers ſuch an authority; for then they might diſpoſe of 
[the pariſh money of their own head, as they pleas'd. Suppoſing, yew —_ 
that nev/ poor happen to come into a pariſh after a rate made, the come into a 
F pariſhioners muſt make a new rate to ſupply them. The juſtices Periſh after a 
have a ſuperintendency by the act as to poor rates, and you muſt 
W purſue the method appointed by the act. It is hard indeed he ſhould be made to 
os be re-imburs'd, but he cannot claim it of right, becauſe he has [4PP'y them. 


rate is made, a 
new rate mult 


ort purſucd the method of the ſtatute. 


Mr. Meld. It cannot be material, whether the rate be made be- 


Fore, or after the money expended, if the pariſh agree to it; and 
ben it muſt be ſign'd by the juſtices, who have power to relieve 
ay one that is aggrieved on appeal, and the overſeers can raiſe no 


8 wi after the money laid out, than if the rate had been made 
7 ; clore, | ke | | 5 


a a | | : - .- Tf overſeers 
Holt chief juſtice, The rate muſt be made for relief of the poor, lay ont movey 


W not to reimburſe the overſeers; though if they have laid out bor the poor, 
money before, they may re- imburſe themſelves out of the money 


and then a rate 
WP | 1 „„ ak. is made, they 
evied upon ſuch rate. Lou muſt give up your account to the ju- may re im- 
ſlces, to bring this within the equity of the ſtatute, that ſo it may Darts DEM. 

| | N TY 3 | appear that rate. 
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But a rate can appear to them, you are intitled to a rate. It is not material ing 
not be made | . ; F, {122 ind 
3 whether the money be diſburs'd before, or after a rate made, b. 


TORR then you mult raiſe money by a rate for the relief of the _ 
not to re-imburſe yourſelf, The overſcers cannot charge the 
with what ſums they pleaſe. The ſtatute does not preſeri 
cular method, as to the maintenance of baſtards, 


By "Tr 
188% 
_—.” 
* IR 
N n 
* 
7 = 


T. 


Puib 
be a hu. 


Powell juſtice. I would help you if I could. You lad F 
your money at your peril, for you cannot diſpoſe of the parig, 4 
ncy as you pleaſe. And on ſudden accidents, if an overſeer Gifu, 
money, he depends on the pariſh, but he cannot compel them i 
imburſe him, The rate is not good, though the pariſh * 5 
till the juſtices approve it, nor is it leviable before. You fu 
have complain 'd before to the juſtices. If any of the pariſhinns 
oppoſe it, it cannot be made, and it 1s no rate till confirmed by th 
Juſtices, and I doubt the defect is there. + 


Ante is made Holt chief juſtice. If a rate be made, and accidents happe 
for the poor, ywhich raiſe the neceſſary ſum higher, no doubt but the overſe; 


N may diſburſe ſo much as the rate falls ſhort, and then make a ng 


mort; the rate for relief of the poor, but not to re- imburſe themſelves ; 20] 


AN lay they muſt not be their own judges in that caſe, but ought to appl 
mone 3 ; 8 - 2 + n 8 
the parity to the juſtices, who will certainly confirm ſuch rate. Tow 


| make anew ſhould have made ſuch a rate, whilſt he continued in his off, 
1 the juſtices are intruſted with that matter, but if they had reſui 
confirm it, to fign and allow ſuch rate, you ſhould have had a mandamus con- 


„elm, manding them to do it as uſual. 
os PE Ea | | 


_ 


— —— * 


Powys juſtice agreed, Gould juſtice agreed. You are not oblgt 
to diſburſe your money, before you receive the pariſh money, | 
is an uſual thing indeed, but if you do ſo, you muſt take care v 
make a rate for relief of the poor, and get it allow'd by the juſtic, MW 
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( 
and thereupon levy the money, and re-imburſe yourſelf. F 
1 . \ 
Powell juſtice. It ſeems you have had a mandamus already t 
the juſtices, but it was too ſoon, becauſe no rate was made by t 
pariſh ; for there muſt be a preparatory rate to be approv'd by t 
Juſtices. But you ſay, the pariſh turn'd Tawrney out of his of Wl 
before his time was expir d. | 
Holt chief juſtice, Then he muſt bring his action. We vil J | 
ſee to help you to a good mandamus + it is a compaſſionate caſe, bu 
you muſt be relieved in another manner than by this mandamw. 
This caſe was ſpoken to again that term. And Mr. Page ir 


ſiſted, that this mandamus lies within the meaning of the 2 


— „ * ä tt." 


e * a 


43 Eliz. for it will take away the whole effect of the act, if it ſhall 
he intended, that the overſeers ſhall not lay out any money for re- 
lief of the poor, till it be raiſed; for then the poor might ſtarve be- 
dre any money levied, and fo the ſtatute would make no proviſion 
br the relief of the poor. See Dalton's Jul. 153. On the other 
ade Mr. Parker faid, the ſtatute does not extend to this caſe. 
There is no remedy for him, to re-imburſe himſelf, after his year 
is out, It is too late to purſue this writ now after ſo long a diſtance 
of time, &c. much to the ſame effect with Mr. Eyre. 


Holt chief juſtice, The queſtion is, whether we can relieve hin 
now, when he has neglected to make uſe of the power he had to 
help himſelf, There is no neceſſity that he ſhould pay money out Churchwar- 
of his pocket, for the churchwardens and overſeers with the con- ra * 
| firmation of the juſtices may order a ſum of money to be levied for confrmation 
| the relief of the poor without the concurrence of the pariſh. You of the juttices 
| ſhould have made a rate during your own time. I cannot ſee any po ray gon 
foundation for us to grant this mandamus. The law has preſcribed ed for the poor 
a particular method, and we cannot alter the law, nor prevent without the 


| the inconveniencies. Shall we relieve a man, that truſts when he fo part, of 
| needs not? 1 


Powell juſtice. We cannot take notice of the uſage in any coun- 
ty: we are now upon the conſtruction of an act of parliament. 
This mandamus is very extraordinary, and ſo I thought when it was i Ll = 
granted. You ſhould have applied to the juſtices during your of- Fu: WW 
tice, You laid out your money at your peril. C 2: 

.  MVSEVM 12178 

| WITS 


4 I. | 
BRITANNICVM L 
3 Holt chief juſtice. If an overſeer lays out money for the tel g 2 
of the poor, and then a rate is made after the ſame proportion, he = 28 


Powys and Gould juſtices agreed, 


bes 


may re- imburſe himſelf; but here he has elapſed his time, Let the | f . | 
8 writ be quaſhed, per rotam curiam. | Wo 
i I 15 3 3 | „ . 
i Regina ve /. Jones. I I 
1 | I Wl} 
| . | | | _ 40. | {1 4 
I „ Fla moved to quaſh an indictment. It is, that the 6, —4 85 l 
| h | . , ET e 
1e defendant came to J. D. and pretended to be ſent to him by zor, 311. | mg 
| Ls to receive 20 J. for his uſe ; whereas J. S. did not ſend him. : * 286, * x 
W This is no cri eh 410 ndietment, 1 
t 18 18 no crime, and he has remedy by action. that.the defen- l 
3 1 | 2 dant came to 1 | 
E/ chief juſtice. It is no crime unleſs he came with falſe to- J. P. and {RY 
bens. Shall indi | pretended to i 
j l „ Shall we indict one man for making a fool of another ? be ſent by J. | mol 
Let him bring his action. Powell juſtice agreed, Quaſh it nz... 5: to receive . 
3 | 2 | | | Nutt 20 J. for his N 
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6 Mod. 105. IN an action of debt, the defendant pleaded in abatement, qui 
fe ordinem mi- I ante exhibittonem billae querens ſuſcepit ſuper ſe ordinem Militg. 
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Nutt ver/. Mills. 
Intr. Mich. 2 Ann. B. R. Rot. 333. | 


duſcepit ſuper 


lieren. rem, et jam miles exiſtit. To which the plaintiff demurred; „. 

1 Salk. 6. cauſe, as it was ſaid, the plea is uncertain, inaſmuch as it did : 
© appear what ſort of knight the plaintiff was created; he might, 1 

Ante 853. a knight of the garter, or a knight of Malta, Gc. but per curiq 

Poſt. ordo militaris is certain enough. Then it was ſaid, that there 15 

No venue. no venue laid, where the plaintiff /uſcepit ordinem. 


„ ee ORE A ; ; 
—— TT 
* n IAIN * "Ip * ” 
FB, a” N G5 1 


Hut chief juſtice. There needs none, becauſe the plea going 0 
the perſon, it ſhall be tried where the action is laid. By the de. 
murrer the plaintiff has confeſſed himſelf a knight. 


A woman go- Woman was appointed by the juſtices to be governor of 
ED workhouſe at Chelmsford in Eſſex; and Mr. Parker mow 
Chelmsford. to quaſh the order, becauſe it was an office not ſuitable to her fx, 
But per Powell juſtice and the court, abſente Holt chief juſtice, i 
is a good appointment, and ſhe may act by a deputy. My lady 
Broughton was keeper of the gatehouſe. TY 


Bees PE R 3 * 


Bezaliel Knight's caſe. 

S. C. Salk. N action was brought againſt him by a wrong name, and he 
8 pleaded it in abatement. Thereupon without more the pair 
cit. 67,8, tiff declared againſt him de nous by his right name, and he pleaded 3 
Another ac. that action pendent, Ec. for the plaintiff ought to have diſcont- WR / 
tion pending. nued his firſt action. And Holt chief juſtice 1aid, it was too he WW 
Relation on to do it now, becauſe the diſcontinuance only relates to the time WM : 
diſcontinu- of its being entred upon the record; ſo that if the plaintiff ſhould F 
1 now enter it, and reply nul tie! record, it would be againſt nin, . 

becauſe it was a record at the time of the plea pleaded: and it ict Bl ; 

like the reverſing a judgment, or outlawry on a writ of cri, Wi ( 

which avoids the record 46 initio; fo that on 1 tiel record, if ttt Wi 


judgment be reverſed before the day given to bring in the recon 
it is ſufficient, : 5 


— 
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Emerton ver/. Selby, ſerjeant at law. S. C. Salk. 
3 8 | 169. 
5 ; oth? . 1 | » Preſcription 
IN replevin the efendant juſtifies the taking damage feaſant | I arial 
his freehold. T plaintiff in bar ſays, he is ſeiſed of a cot- vant and cou- 
ae, and preſcribes for common in the defendant's land for all his ne "meg 
E ) SEE . £ ge. 
W cle Ivan and couchant, as appendant to his cottage: the defen- See Co. Li. 
St derne. | 5. b. 
„ dan nn | =p | 2 Inſt. 649. 
Ante, 726. S. C. 6 Mod. 114. 1 Bulſt. 50. 3 Keb. 44. 2 Brownl. 101. Vaugh. 25 3. 


Mir. Page. A man cannot preſcribe for common for his cattle 
ant and couchant upon his cottage, for that cannot be; for there 

no land belonging to a cottage, as there is to a meſuage or houſe. 
| But per Holt chief juſtice et curiam, it is a good preſcription, 


Powell juſtice. A cottage containeth a curtilage, and ſo there 
may be a levancy and couchancy upon a cottage, and it has been 
ſo {ettled. There is no difference between a meſuage and cottage as 
| to this matter. The ſtatute de extents manerii ſays, a cottage con- 
tains a curtilage. If there be four acres laid to it, it is a lawful cot- SO 
tage within the ſtatute of 31 Eliz. c. 7, We will ſuppoſe that a 4 Edw. 1. 4. 
cottage has at leaſt a court to it. 


N treſpaſs, aſſault and battery, if the plaintiff lay the aſſault one Plainciff lays 
I day, and the defendant pleads a ſpecial matter that juſtifies. at aſſzult 1 Feb. 
another day, whereby the day becomes material, the plaintiff may 2 ju- 
reply an atlault at another day; and it is no departure, although it lf may 
has been otherwiſe held, for the day is not material, and the plaintiff revly a bat- 
= :y maintain his count. Holt chief juſtice. oy 6 Feb. 
= art woes Bro. Depar- 
ture de ſon plea, pl. 28. Bro. Replica. pl. 67, 1 Salk. 222. Ante 120, 121. 


HE plaintiff declared againſt the defendant by the name of Plea in abste- 


—_ | 1 : ; | was baptized 
de name of Benjamin, abſque hoc, quod idem: Jobannes was ever by Lu per 


abſqgue Hoc, 


= nerally. 
that idm Fo- 


| C. B. 174, 175. Skin. 620. 


Holt chief juſtice. Matters of form may be taken advantage of Matters of 


on a general demurrer, when the plea only goes in abatement; for form in pleas 


the ſt . | | : ES of abatement 
atute of Eligabetb only means, that matters of forms in pleas t 1. by 


onch go to the action ſhall be helped on a general demurrer, So a general de- 
ka the plea is ill in form, for it is a_/que hoc, quod idem Jo- murrer. 
mes, Sc, which is a confeſſion of his name to be ſo, and makes 

. 2 2 2 5 the | 


ſn, who pleaded in abatement, that he was baptized by ment, that he 
W own by the name of John; and the plaintiff demurred ge- of Benjamin, 


| hanmes was ever known by the name of John. 6 Rep. 64. Bro. Miſnoſm. pl. 17. 20, 21, Gilb, Hiſt. 
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Lill. Ent. 35 1. 


 dantpleals, King's highway. The defendant pleaded after this manner: E 


the freehold 


the ſubſequent matter repugnant ; and by this traverſe the det, 
dant has waved the matter that went before, of his being baptize 
by the name of Benjamin, and has made the traverſe the ſubgay, 
of his plea. 

_ Powell juſtice. This plea is good in ſubſtance, and then wil an 
immaterial traverſe hurt it ? 


Holt chief juſtice. It is a good traverſe, but informal; for tte 
plaintiff may take iſſue on it; and in this caſe, ſince the defendant 
has not relied on the plea of baptiſm, the traverſe is become mz. 
| 2 | 


Powell juſtice. I think the traverſe is immaterial, for a man w 
have but one name of baptiſm ; and the defendant has alleged that 
matter ſufficiently, and it will not be hurt by the traverſe, 


Holt chief juſtice, The matter of the baptiſm would have been 

a good plea of itſelf, for it implies a negative, and he might hae 
concluded with it, and relied upon it, without ſaying that he wa 
never called or known by any other name, for he can have no 
other Chriſtian name. This plea is only dilatory, and not to the 

_ merits. | | . f | | 


Let the defendant anſwer over, per curiam. 
Croſſe ver/. Bilſon. „ 
Intr, n. n KR. Kot. 146, 


3 * PON a writ of error in replevin out of the Common Pleas, 
Rds the plaintiff declares of the taking his mare apud Haraing- 
the defen- ſtone in comtatu Northampton, in quodam leco ibidem vocato the 
Y ” ar. hrabdictus J. B. venit, et defendit vim et injuriam, quando, Se. LU 
lieu, et juft., ut ballious prebonorabilis Willielmi domint Lempfter bene cogniſet 
becauſe it Was caplionem eguae, c. in quodam loco vocato the Queen's highway, 
of . S and er juſte, &c. and ſays it was the freehold of the lord Lemper, 
mite fea and avows the taking there damage feaſant ; abſyue hoc, qued proc 
ih iets J. B. equam pracdictam in quodam loco vocato the King's | 
singen the highway cepit, prout praedictus S. C. vrſus eum nurravit; et 
ecken. bcc fai atus ot verificare, Inde petit judicium et retornum equa 
i j Fracdictae fibr adjridicari, To which the plaintiff comes and ſays 
n gued praedictus F. B. &c. captionem equae praediftae juſte cugnoſcet 


eC* ou tigt 5 | | 
ae, the plaintiff offers iſſue: the defendant demurs in abatement: the plaintiff joins in demurie. = 
FE: | | Hol 


. 
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I 155 Jebet 3 quia dicit, quod ipſe cepit equam in praedifto loco tunc 1 
W .cato the King's high way, prout, &c. et hoc petit, quod inquiratur | WW 
ber patriam. The defendant demurs thereto in this manner: Qed 
W citum replicando placitatum non 9% ſufficrens in lege ad narrationem 
W pracd = am manutenendum, unde ut prius petit Judicium, et quod 
W .rratio proedifta cafſetur. The plaintiff joins in demurrer thus: 


" 
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brought in this court. The matter upon the plea was debated in 

he Common Pleas, where the court were of opinion, that the 

plea was made a plea in bar by the concluſion, and that therefore 

the replication was proper. In Michaelmas term 2 Annae reginae, 

tit was argued by Mr. Sa/zeld for the plaintiff in error. He infiſted, 

chat the plea was only in abatement, and that therefore the judg- 

ment ought to have been only, guod ulterius reſpondeat, and not 

W final. He faid, the matter of the plea is only on the place, and 

the cogniſance of the taking damage feaſant in his freehold is no 

WW. parcel of the plea, but only added to intitle him to a return; which 

We tic defendant in replevin has a right to do, being an actor as well 

ss the plaintiff, He cited the caſe of Butcher v. Porter, Hil. 
il. & Mar. B. R. where in replevin the defendant pleaded In replevin, if 
& property in a ſtranger in abatement; and could not have return, be- = deren 
adaſe he had made no cogniſance. But it would have been other- on ere 
Vice, if he had pleaded property in himſelf, which is admitted by in abatement, 
Ja demurrer, and thereby the property of the cattle. is quite diveſted deu un 
Y out of the plaintiff. Whenſoever the defendant pleads matter, that leſs he ack 
Lees not to the action, but in abatement only, as priſel en auter cosnifanee ; | 
%, he can have no return without making cogniſance. In this 8 
ae the matter does not make the plea an intire cogniſance, but perty in him- 
| the matter, as to thel taking en aver licu, and the cogniſance, are "ns 
| diltin, and the cogniſance is not traverſable. g Edw. 4. 41. a. When the de- 
I Hel? v. Putt, Paſch. 2 Will. & Mar. B. R. in replevin, the de- e ee a 
i tendant pleads, that he took the cattle en auter lieu, and made that goes not 
| ognifance for rent arrear; and the plaintiff traverſed, that any ** * ben 
Lat was arrear, without ſaying any thing to the place; and the x EA 
Gefendant demurred ; and it was held a diſcontinuance, becauſe the a /iex, he 
A was not traverſable. See the caſe of Watts and Hagden, mn 
2 den Although in this caſe the cogniſance is incorporated making cog- 
ab and made part of the plea, whereas it ſhould have been di- vifance. 
net, and thould have come after the plea ; yet that is only a dif- Ale . Pit. 
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ww 


praedictus querens actionem ſuam verſus eum habere debeat. 


ment, and concludes in bar, judgment final ought to be given: hy 


„18.2. 


but when a man pleads matter in abatement, and concludes in bar 
in that caſe judgment final ſhall be given; becauſe by his concluding 


ment final ought to be given; but we agreed, that if a cn 


_ verſ. Bright, I Sid. 190. Jſan et ali verſ. Hitchcock, 3 Gro. 201. 


ference in form, and the plaintiff ſhould have demurred to it: by 
yet that does not make the cogniſance traverſable. The Concluſinn 
of this plea is not in bar, it is only, ande petit judicium generally, 


whereas the concluſion of a plea in bar is, unde petit ſudiciun, þ 
And | 
is the ſame in replevin, as in all other actions. And when it BE 
ſaid, ef retornum equae, that makes no difference, for he docs 1 
pray return as defendant, but as actor, and conſequently No par 
of the plea. He admitted, that if a man pleads matter in abate. 
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this is only in abatement, for the petit ſudicium without more doe; 
not make it a plea in bar, and here is no prayer of damages, 1; 
a man plead matter in bar, and conclude in abatement, yet it i; 
plea in bar, and is not made a plea in abatment by the concluficy, 
37 Hen. 6. 24. a. but judgment final ſhall given; becauſe if the | 
plaintiff has no cauſe of action, he ought not to bring any wiit 


in bar, the defendant admits the plaintiff's writ to be good. 18 En. b. 
27, 28. 32 Hen. 6. 17. 6. 36 Hen. 6. 18. 22 Hen. 6, 51, 
Medina werſ. Stanton, Paſch. 12 Will. 3, B. R. Salk, 210, 
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Holt chief juſtice. In that caſe we did not determine, that judg. 


oufter were awarded, it would be no error atlignable by the defen- 
dant, becauſe to his advantage. | f 


On the other ſide it was inſiſted by Mr. Pengelly, that judgment | 
final was well given in this caſe, and ought to be affirmed. He 
did not cite caſes to prove, that the concluſion of a plea in abate- Wi 
ment as in bar makes it a plea in bar, becauſe Mr. Salke!d had ad- 
mitted it. Bat fee theſe caſes to that purpoſe. Bro. Pleader 14. 
35 Hen. 6. 12. Bro, brief 247, 36 Hen. 6. 18. a. per Littietm 
Allen 17, 18, 65, 66. Burden v. Ferras. 1 Sid. 189, 190. Wriit | 


Putt verſ. Noſiworthy. 1 Ventr. 135, 136, 137. 2 Keble 795: | 
Kemp verſ. Andrews, 3 Lev. 290, 291. And in ſuch caſes jude- 
ment final is always given, and not only a reſpondes ouſter. (See | 
Bro. Aſjiſe 146. 9 Af. 23. Onely v. Fontlercy. Mo. 692.) 0 
likewiſe, when a plea begins in bar, though the matter be in e. 
ment only, and it concludes in abatement, yet it is made a pas 
bar, and judgment final ſhall be given; as Green verſ. Cole. 1 L's, 
$61.31. -3-Keb. 3182. 23 Zev. 233. Sir Our Butler's calc. | 
Lev. 221, 223, 17 Ed. 3. 59. p. 58. Baker v. Berisfirt 
3 Keble 181. : — | 


| 5 As] 


|. — 
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As to the form of the plea in this caſe, he ſaid, it was made a 
E lea in bar, though the matter of it be only in abatement. For 
the defendant having incorporated the cogniſance with the plea, 
and joined them both together, and having made but one conclu- 
gon to both, he has made the whole one intire plea, and the con- 
cluſion in bar goes to the place, as well as to the cogniſance; for if 
+ do not, the plea as to the place will be left without any conclu- 
Gon at all. But the defendant ought to have concluded his plea, 


then have made a diſtinct cogniſance, et pro retorno habendo, &c. 
or elſe, when he joins both together, he ought to have concluded 
in abatement to the whole, ande petit judicium de brevi, or narra- 


274. 1 Ventr, 127. 41 Edw. 3.4. p. 7. 9 Edu. 4. 41. p. 25. 


WW 6, 4. And in this caſe, although the defendant has not made his 
concluſion as full and large as the uſual concluſion is, ſcilicet, unde 
mit ſudicium, ſi praedictus querens afttonem ſuam verſus eum habere 
(4 4eat, but generally, unde petit judicium, yet that is a good con- 
cluſion in bar, and muſt be ſo intended; and if the defendant 
| would have it taken only in abatement, he ought to have applied 
it, and have added judicium de brevi, or de narratione. And the 
common concluſion of every avowry or cogniſance in bar is as this 
= caſe, ſcilicet, petit judicium et retornum averiorum, and the com- 
W mencement of the plea here is the fame with an avowry or cogni- 
ſance, As 1 Saund. 187, 191, 194, 347, 348, 349. 2 Saund. 194. 
$7, 253, 204, 310, 414. 2 Fey. 131, 133, 1456, 149, 210; 
211, 212, 224, 225, 226, 227. Co. Intr. Replevin 575, 5706, 578, 
583. Raſt. Replevin 561, 562, 558, 559. And although in this 
caſe the defendant has not prayed damages, as is done in thoſe caſes, 
yet that will make no alteration in the plea, nor make it leſs a plea 
in dar, becauſe at the common law the defendant in replevin did 
not recover any damages, but they are given by the ſtatutes, 7 H. 8. 


ware the prayer of damages, and the plea will ſtand compleat, as 


tiff; for though the defendant has demurred in abatement, the 


ter being brought before the court, the court ought to give a final 
Judgment; and the manner of the defendant's demurrer ſhall not 
ater the judgment of the court: as is adjudged in Sir Oliver But- 
's caſe, 3 Lev. 221, 223. Putt verſ. Nofworthy., 1 Vent. 13 5, 
130,137. 2 Keble 795. Shalmer's caſe, cited 3 Kcble 161, (but it 

4 A | ſeems 


as to the place, ande petit judicium de brevi, or de narratione, and 


ane. And ſo are all the precedents, Raft. Replevin, en auter lieu, - 


554, 555, 556. Aſhton 475. Hearn 764, 765, 766, 767. Thompſon 
I Hen. 7. 21. Pe IQ, 23s ::\-ET Hen. T 4. p. 3. 9 FE ao, 4. 64, 4. ; 


0. J. 21 Hen. 8. c. 19. yet ſince thoſe ſtatutes the defendant may 


at common law. He infiſted farther, that the manner of joining 
in demurrer, though it be informal, yet it will not hurt the plain- 


plaintiff has joined in demurrer in bar, and thereby the whole mat- 
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| ſeems that caſe is not truly cited there, for the caſe is otherai 
reported in Alen 17, 18.) Foſter verſ. Jackſon, Hob. 56. 


Priſel en auter 
lieu, plea in 
abatement. 
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Holt chief juſtice. The plea of priſel en auter lieu is a plea i 
abatement, and no plea in bar; and therefore being pleaded in bar 
as it is in this caſe, it is ill, The defendant ought to have beg 
as is uſual in abatement, and have concluded, et petit judiciun 4 
 brevi, or de narratione, and then made cogniſance diſtinQy, 
pro retorno babendo; or have ſaid, petit judicium de narratios, ac 
ctiam petit retornum, &c. and that would have been good. Here 
the defendant has concluded in bar upon the whole plea, as wel 
upon the matter of cognifance, as upon the traverſe of the plac; 
Ia replevin the and he need not pray damages, becauſe they are given by the ft 
defendant tute. By this concluſion the defendant has waved the firſt part of 

need not Pray hig plea, and his traverſe as to the place; and being in bar. ; 
damages. Pie, | | ” I eing in bar, it goes 
to the matter of the cogniſance. When matter of abatement i; 

pleaded in bar, it is ill, and judgment final ought to be given. 


Powell juſtice. The concluſion is in bar, and judgment fal 
ought to be given. The defendant ſhould have concluded his pe 
as to the place, ef petit pudicium de brevi or de narratione, and 
have made cogniſance pro retorno ſeverally. This plea is as much in 

bar, as an avowry can be; the defendant in the beginning of his 
plea makes cogniſance, whereas he ought to begin and pray judgment 
of the writ or count, and to have concluded in the ſame manner. 
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And accordingly the judgment was affirmed nf cauſa, Tc, fer 


totam curiam. 
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The laſt day of Michaelmas term Mr. Salkel! came to ſhew 
cauſe upon the rule, And he inſiſted, that the judgment ought to 
be revers'd upon other errors. He faid, that the whole fuit was 
diſcontinued, for admitting the plea to be in bar, and as a cogni- | 
ſance, and ſo the replication in bar likewiſe ; then, when the de- 
fendant comes, and demurs in abatement, that is a diſcontinuance; 
for all the proceedings before being in bar, there is nothing to fe- 
late to it; and the plaintiff ſhould not have joined in demurrer 3 
he has done in bar; but ſhould have taken his judgment by 1 
dicit for want of an anſwer, The concluſion makes the ple, 
and want of a concluſion, or a miſconcluſion, is the fame; and 
both make a diſcontinuance. And ſo was it reſolved in this cout, 
between Carter and Davis, Paſch. 3 Will. & Mar. In caſe, the 
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Carter verſ. 
Davis, Salk. 


218. 


Demurrer in 


bar to a plea 
in abatement. 


plaintiff declares on an indebitatus afſumpfit, and a quantum mit; 
the defendant, as to the firſt count pleads non afſumpit, and pleads 
a matter in abatement as to the ſecond count; the plaintiff takes 


iſſue on the non aſumpfit, and as to the plea in abatement he de- 
| | | Murs, 


ſolut 
and 
Judg 


1 
We 


1 Hil. Term 2 Annae reginae. 


* 
b. 


DO 


Wm [us praecludendum ; and the defendant join'd in demurrer, 
and it was held a diſcontinuance. But farther he ſaid, there is no 

anal judgment given; for it is according to the defendant's de- 
mutrer, ſcilicet, quod placitum replicando placitatum Juſficiens ef 
in lege, ad narrationem ſuam manutenendum, and not ad actionem 

mnutenendum, as it ought to be: ſo that the judgment is only 
in abatement, and not in bar, | MO 


aid, that the court cannot give judgment to affirm the former 


"ule was diſcharg'd, and the matter adjourn'd to be ſpoken to 
again the next term. 


In Hilary term Mr. Broderick inſiſted, that this plea muſt be 
taken as a compleat cogniſance in bar, and not in abatement, and 
W then there is nothing to ſupport the judgment as given; for here 
but it is a bar of the defendant's cogniſance ; and therefore both in 
W the demurrer, and in the judgment, it ought not to be as it is, 
uud placitum replicando placitatum, &c. but quod placitum in barra 
 £09117:01775 placitatum. For when the defendant pleads a plea in 
bar, he begins, guod querens actionem ſuam babere non debet, and a 
W ccplication is, quod ipſe ab actione ſua habenda praecludi non debet ; 
but the beginning of a cogniſance in replevin is, bene cognoſcit 


W cogniſance, and not a replication. Here is a diſcontinuance, and 
che court can give no judgment but to replead ; for a demurrer, as 
na iſſue, muſt compriſe the whole matter in plea, and if any part 
e omitted, it is a diſcontinuance, becauſe the whole matter is not 
brought before the court. As in the caſe of Johnſon and Turner, 


W luticient confeſſion of the plaintiff's action by the defendant's de- 
murrer, upon which the plaintiff ought to have judgment. 


On the other fide Mr. Ward ſaid, that by the demurrer the 


and if it be in abatement, yet it will be no diſcontinuance, becauſe 
the judgment is to be given on the plea in bar, as an ill plea, 
But our replication is good, and that is the difference upon the re- 
folution of Bonner and Hall, Mich. 9 Will. 3. B. R. Rot. 5 58. 

and Bifſe verſ. Harcourt, Hil. 1 Will. & Mar. In this caſe the 
Jugment ought not to be revers'd for this informality, inaſmuch 


vo replication, as is ſuppos d, and as it would be in other actions, 


. 5, 6. (See eto. 137, 138.) And in this caſe here is not a 


Mr. Broderick of the ſame fide infiſted on the ſame matter, and a 


judgment; but ought to award a repleader. Hereupon the laſt 


W cptiomem averiorum ; and then, when the plaintiff comes, and 
WW lays, quod captionem juſte' cognoſcere non debet, that is a bar to the 


matter of the replication is confeſſed, and the concluſion ad nar- 
7ationem makes it a demurrer in bar, and not merely in abatement ; 


Carth. 433. 
Salk. 177. 
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as the plaintiff is intituled to have judgment upon the avowr 
the caſe of Bennet verſ. Holbeach, 2 Saund. 3 17, 319. See 10 
addon ADK bog WIND 


iſſue thereon, there it is proper for him to pray damages, hecgy, | 


| avoids it by ſpecial matter, and does not traverſe the matter of . 


count, without concluding to the writ or count, but makes avoyy iſ 


not much in the caſe. Priſel en auter lieu is a proper plea i 


avowry to have return is no part of the plea, and the plaintiff can 
not be taken fo, but it puts the plaintiff to maintain his count 


_ pleaded to the cognizance ; then indeed it would have been a bar, | 


Vr, 4; In 


Holt chief juſtice, When the defendant pleads a matter of fg 
in abatement, and the plaintiff in his replication traverſes or ty 


if it be found againſt the detendant, judgment final ſhall he Piven, 
But where the plaintiff by his replication confeſſes the plea, and 


plea, there the plaintiff muſt maintain his writ, and ought 90 
to conclude to the country, In replevin, if the defendant ayoyr 
the taking in another place, and traverſes the place alleged in th: 


pro retorno; in that caſe the plaintiff muſt maintain his writ wy | 
count, and may take iſſue on the place, and pray Camages, ani 
that would have been right; the plaintiff has nothing to ſay to the 
avowry, if it had been but in a proper place, and here he take 
iſſue on the place. Where there 1s a demurrer to a plea in abate. | 
ment, the judgment is only, quod ulterius refpondeat, but on a 
iſſue judgment final ſhall be given. 5 1 1855 


I in 
but 
and 
Wal 
| . * « 4 8 | 4. . © 1 : SON 
Powell juſtice, This form of pleading is unuſual, but there i; W 
. 
abatement. But beſides the defendant muſt make cognizance tors | 
return, for without a title he ſhall not have return; but ti: 


ſay nothing to it, it being only to intitle the defendant to have u. 
turn, in caſe the writ be abated. But in this caſe, they are bah 
jumbled together, and it looks like a common avowry, but it cu. 


The point of the plea is only in abatement, and yet upon ifi 
found againft the defendant, the plaintiff would have had a find 
judgment. This is a replication by the plaintiff, becauſe it 1s 00 


but it is pleaded in maintenance of his count; the manner of Join. 
ing demurrer will not hurt. But here is final judgment, and tia 
ſeems to be the chief point. | 5 


Holt chief juſtice. The whole depends upon the plea in abit 
ment, for the plaintiff cannot anſwer to the avowry, but to the 
place; and if the writ be bad, the defendant ſhall have ren 
In this caſe the plea is informal, but it is to the ſame effect; and 
the want of form ſhall not hinder the plaintiff from having bi 
judgment: it is not a bar of the cognizance, but a replicatol 


being in maintenance of his writ. If the defendant had ee 
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Juged his plea, petit judicium de narratione, and pray'd return di- 
8 it 000 have been right; but here he has concluded in bar. 


Powell juſtice. By his concluſion he has made it a plea in bar, 


Eolt chief juſtice. The fault is in the defendant, when he de- 
murs in abatement, but the plaintiff's replication is good. Tt 5 


Powell juſtice, The plaintiff could do no otherwiſe. He can - 
only anſwer to the taking, and could not have entred judgment by 

il dicit upon the defendant's demurrer; fo that there ſeems to be 

no diſcontinuance, Holt ſeem'd to agree it, but the court took 
time to conſider. And afterwards at another day they all agreed 

that the judgment ought to be affirm'd. 
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Holt chief juſtice ſaid, the defendant's plea is in bar, and fo is 
the replication; and though the defendant concludes his demurrer 
in abatement, yet that ſhall not alter the judgment of the court, 
but judgment final ſhall be given, The defendant has both begun 
and concluded his plea, in bar; and when he traverſes the place, he 
waives the matter of the cogniſance, which went before; and then 
concluding, unde petit pudicium et retornum, &c. that is in bar, for 
he ſhould have concluded ande petit judicium de brevi or de narra- 
tine. An avowry is a bar of the action, and a replevin is in na- 
ture of an action to demand his cattle again, and when judgment 
15 given againſt the plaintiff upon the avowry, he is barr'd of his 
action, and the entry is, quod querens nibil capiat per breve. Then 
the detendant's plea beginning and concluding in bar, the plaintiff 
in his replication takes iſſue upon it, and when the defendant de- 
murs in abatement, he ſhall not thereby alter his own plea in bar: 
and although the plaintiff might have taken judgment by nl dicit, 
yet judgment may be well given in bar upon his joinder in de- 
murrer. GE | 
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Provell juſtice of the ſame opinion, that judgment ought to be 
amrm'd, The defendant's plea is in bar, and the plaintiff by his 
replication has taken iſſue thereon ; and then, when the defendant 
demurs in abatement, that ſhall not alter the judgment, but it 
hall be in bar. | | Do 
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Mr. Broderick. It is a diſcontinuance, upon the caſe of Tobnfon 
and Turner,  Yelv. 5. ND 


Hot, There it is only a demurrer to part of the bar, and oth 
"thing faid to the other part, and ſo join'd. But ſtill it is better — 
in the preſent caſe; for the concluſion of the defendant's demurrer 
% unde ut prins petit judicium, and if he had topp'd there, it 
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had been a good demurrer in bar; and then, when he goes on ang 


ſays, et quod narratio caſſetur, it is a ſuperfluous addition and voi 
Judgment affirm'd. | | * 


It ſeems this form of the plea is good in bar, quod quaere, 


Clements ver/. Scudamore. 
| Intr. Hil. 13 Will. * R. Rot. 271. 


8. C. Salk. IR ejectment the jury found this ſpecial verdict, that J. S. has 
% e 4 iflue five ſons, his youngeſt ſon died in the life of J. G h. 
148. father, leaving iſſue a daughter, who is the leſſor of the plainf 

A. having afterwards the father purchas'd the lands in queſtion, which Nh 


3 Fr 14 copyhold lands of the nature of Borough Engliſb; and the jury find, 


died, leaving that by the cuſtom theſe lands are deſcendible to the youngeſt fon 


a daughter E. and his heirs. Afterwards the father died, and the eldeſt fon entre, 


then 4. pur- | 
art land and made a leaſe to the defendant, upon whom the daughter entred 


in borough and made the leaſe to the plaintiff, upon whom the defendant tc. 


1 i ©] entred, whereupon the plaintiff brought his ejectment. This ca{ 
jadg'd they Was twice argued at bar, and this term by the opinion of the whole 


ö e court judgment was given for the plaintiff, Holt chief juſtice deli 
„„ K N 1 vered the reaſons of their opinion as follows. 
Reb 8, | | 3 | 
” The queſtion in this caſe is, whether the daughter of the youngeſt MM 
e Jon, the leſſor of the plaintiff, ſhall inherit to theſe lands jure . 
praeſentationts, or the eldeſt ſon. 5 
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We are all of opinion, that the daughter ought to have the: i 
lands jure repraefentationts, Wherever this cuſtom has obtain d, Wiring if 
the youngeſt fon is thereby plac'd in the room of the eldeſt ſon, 3 
= who inherits by the common law; and there is no other difference 
2 14 8 in the courſe of Geicent, but that the cuſtom prefers the youngel: Wi 
= . ion, and the common law the eldeſt ſon; and therefore as at the e. 
=. common Jaw the iſſue of the eldeſt ſon, female as well as male, do he... 

7 nherit jure repracſentationis before the other brothers, ſo by the 
ame reaſon, where this cuſtom has transferred the right of deſcent 
Mp trom the eldeſt ſon to the youngeſt, it ſhall alſo carry it to tie 
| 1 oy | daughter of the youngeſt ſon by like repreſentation ; and there 13 
4 3 1 reaſon to make any difference between a deſcent by this cuſtom, 
1 Rs _ and at common Jaw, though my lord Code is of another opinion. 
Yet it appears from the beit authors, as Lambardis Soxon leres 
R loves Gullielini primi, 36 fol. 167. and Selden's Hadi. 104. 
Frgiand ga- that all the lands in England were of the nature of gavelkind, and 
Too? deſcended equally to all the iſſue, before the conqueſt; but this 
i was ſoon after altered, when tenures by knights ſervice were a 
8 A | = — | duce N 
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quced for the defenſe of the realm, and then for the preſervation 
| of the family and tenure, the deſcent was reſtrained only to the 
| eldeſt ſon, but yet, notwithſtanding this alteration, the right of 
repreſentation did continue to hold place, And by the common 
law, if the eldeſt ſon happened to die, living his father, leaving 
| [tne a daughter, the inheritance deſcended to her before any of 
the other ſons; ſo that a female by way of repreſentation was yet 
preferred before the males, becauſe the right of repreſentation was 
not altered. This right of repreſentation is not peculiar to the 
hw of England, but is obſerved by the laws of all countries; as 
vou may ſee in Numbers, c. 26. v. 33. and c. 36. for although by 
the Jewiſo law the males inherited excluſive of the females, and 
the eldeſt ſon had a double portion of his father's eftate, which 
was conferred on him as the firſt begotten; yet we find when 
Zelophebad the ſon of Hepher died, leaving no ſons but daughters, 
and the daughters came unto Moſes, and claimed the poſſeſſion of 
their father; this being a new caſe, Moſes it is ſaid, brought that 
zuſe before the Lord, who commanded him to give unto them 
he poſſeſſion of their father. So that it was here determined, that 
hey ſhould take the double portion belonging to their father as 
the eldeſt ſon, by right of repreſentation. So is Selden de ſucceſ- 
V eribus apud Hebraeos, c. 23. This right of repreſentation was 
allo practiſed among the Romans, and was the law of the twelve 
tibles. And this right of repreſentation holds in inheritances de- 
ſzendible by cuſtom, as well as by common law; as in caſe of 
ozvelkind lands, where the cuſtom in pleading is thus ſet out. 
Nad. Cuſfom 143. a. quod terrae et tenementa de tenura de gavel- 
kind de tempore, &c, inter haeredes maſculos partibilia et partita 
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zorut, And yet, if a man ſeiſed of gavelkind lands have iſſue 4. ſeiſed or 
ze ſons, and one of the ſons die in the life of his father, lea- gavelkiod ha 


FT | | . 1 1 7 
ng iſſue a daughter, and afterwards the father dies; no doubt but G5 ©: 
15 daughter ſhall inherit the purparty of her. father, though ſhe dies leaving 
2 not within the words of the cuſtom, v/z. that the lands are caugliter 7. 


0 | „ : then A. dies, 
ble inter bacredes iaſculbs; but the cuſtom by conſtruction A I wo. 
extend to daughters jure repracſentationis; and there is no rit D 's part. 
rence between the cuſtom of gavelkind and this cuſtom of 22 ruled on a 
. 1 1 „76: 


7 . : | „ trial at bar in 
q gh Engliſh, only in reſpect of the quantity of the land which ejedment 
Ws deir takes, There each ſon takes an equal part, but here the Mich. 8 Arn. 
ongeſt fon takes the whole; but that will not vary the reaſon in 1709: 8 : 
1 1 2 | ; T « 3 JMD a 
Wo iruciion of the cuſtoins. The common law takes notice of of the demiſe 


—— 


{ 


= 1 


ele cuſtoms of gavelkind and Borough Englifh, and there is a very ef three M. 


ae „ ; : : ” Leonard's, 
Furrkable caſe adjudged in my lord Briagman's time, which is! 
Ntrerorted in 

A br. 


| any printed book; it was in the year 1660, 1661, earl of Su 
an Was centred Hi. 1055. Rot. 779. C. B. int. Hale and 
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ſon; and a ſurrender was made to the uſe of B. and his he 
who died before admittance. If B. had been admitted, i 8 
agreed, that after his death the youngeſt ſon ſhould have inhere 
but dying before admittance, the queſtion was between the ede 
ſon and youngeſt ſon of B. who ſhould have the lands; ang | 
was adjudged, that the eldeſt fon in this caſe ſhould inherit, .. 
cauſe of the ſtraitneſs of the cuſtom, that the land ſhould deſeesy 
and ſo here was no eſtate in the anceſtor to deſcend, there ny 
being any ſeiſin in the anceſtor, But by my report, it would 1; 
been otherwiſe, if it had been alleged, that the lands were of th. | 
nature of Borough Enghſh (which it was not, but only ſet forth x 
a particular cuſtom) becauſe the law takes notice of the cuſtom 
Borough Engliſh, but not of that ſpecial cuſtom, and in pleadie 
that lands are of the nature of Borough Engliſb you need not ſł 
forth the cuſtom ſpecially for that reaſon, This caſe ſeems at fr W 
to be againſt me, but the reaſon of the diſtinction there take | 
makes for me. In the preſent caſe the finding of the cuſtom dos 
not exclude the daughter, but does expreſly comprehend her, f. 
it is found, that the lands are deſcendible to the youngeſt fon and 
his heirs, though without that expreſs mention of his hes ide 
daughter ſhould inherit. Now this cuſtom is not to be firily 
taken according to the letter, but muſt be conſtrued fo as to com. 
prehend the neceſſary conſequences and incidents in the courk d 
deſcents; and therefore, though the father be diſſeiſed and die, b I 
that he is not ſeiſed at the time of his death, yet the right of enn 
ſhall deſcend to the youngeſt ſon, and although the fon ſbo Bp 
die before any entry, yet without doubt the right ſhall go to * 
daughter, although the fon did not die ſeiſed within the words a WW 
the cuſtom. And in this caſe if a deſcent be caſt, the young 
ſon ſhall have his age, as much as if he were heir at the com Bl 
law. And there is no reaſon why the repreſentative of the youngel 
ſon, dig. the daughter, ſhould not be included within the meal. 
ing of the cuſtom. See the caſe of Reeve and Malter, 1 Ki 
624. 2.1. 1 Tones 361, 1-Cro. 410. where the cuſtom of tix 
manor was, that if any perſon died ſeiſed in fee- ſimple of lands 3 
within the manor, that the ſame ſhould deſcend after bis dex 1 
filio funiori hujuſmodi tenentis cuſtomarit fic obientis ſciſiti fecunai 
naturam de Borough Engliſh land; a tenant of the manor bly 
ſeiſed in fee, ſurrendered his land to the uſe of himſcll and 3 
wife and his heirs; afterwards he had iſſue three ſons and died '" 
ſeiſed of the reverſion; and afterwards the youngeſt ſon died n 
the life of the wife without iſſue; and then the wife died: an 
the queſtion was, whether the eldeſt or middle ſon ſhould ine 
And the judges were divided ; Berkley and Bramſton held, Rh 
the middle ſon ought to have the land, but ores and Croke helh 


— — — | my 
that the eldeſt ſon ought to inherit, Now J obſerve fe 
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there the cuſtom was More ſpecial than in our caſe, for there it was 
not, that if a man died ſeiſed generally, that the lands ſhould de- 
rend to his youngeſt ſon, but if he dic ſeiſed ſpecially, v2. in fee 
ſimple; and yet in that caſe Jones and Croke held, that the deſcent 
of the reverſion to the youngeſt fon had ſatisfied the cuſtom, 


It was objected by Mr. Meld, who argued on the part of the defen- 
dant, that whoever takes by deſcent muſt make himſelf heir to him 
hit was laſt actually ſeiſed, but the father was never ſeiſed, and 
the daughter cannot make herſelf heir to the grandfather, But in 
anſwer to that it muſt be intended in this cafe, that ſhe muſt make 
berſelf heir to him that was laſt ſeiſed, according to the cuſtom; 
and if the cuſtom extends to repreſentatives, then ſhe is heir to her 
grandfather, who was laſt ſeiſed. As the daughter of the eldeſt 
{on at the common law pure repraeſentatioms makes herſelf heir to 
her grandfather, ſo the daughter of the youngeſt ſon here makes 
herſelf heir to her grandfather by the cuſtom. The caſe of Godfrey 
and Bullock, 1 Roll. 623. u. 3. is a full authority for me. There 
the cuſtom was, that if a man died without iſſue male, that his 
eldeſt daughter ſhould have his land: and the tenant had no iſſue 
male, but had iſſue ſeveral daughters; the eldeſt daughter had iſſue 5 
a daughter, and died in the life of her father: this grand-daughter | 
is within the cuſtom, and ſhall have the land by deſcent upon the 
death of the grandfather. Now by the common law the eldeſt 
daughter has not the preference of the reſt, but all inherit equally. 

Yet cuſtom may give the inheritance to the eldeſt daughter, and then 
| her iſſue ſhall take it pure repraeſentationts : this is as ſtrong as a 
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decent in Borough Engliſh. But the caſe of Sir Jobn Savage in 

i : L207. 109, 208, is objected: There the cuſtom was, that if any i 
man took to wife a cuſtomary tenant of the manor, and had iſſue, ji! 
i WF ind overlived her, he ſhould be tenant by the curteſy; a man mar- | 
n. red 2 woman to whom a cuſtomary tenement did deſcend during il. 
be coverture, and had iflue and ſurvived her; yet it was there ad- 1. 


— 
.. 
* 


WEIRD 
. r 
S ů ator ey 


aeed, that he ſhould not be tenant by the curteſy, becauſe the 
woman was not a cuſtomary tenant at the time of the marriage, 8 
| and ſo not within the cuſtom, which ſhall be taken ſtrictly. Now 
admitting that caſe to be law, it does not affect the preſent caſe; for 
dere is a particular cuſtom, which gives the eſtate to the huſband 

| under particular qualifications ; but here the cuſtom alters the de- 
| (cent by the common law to the eldeſt ſon, and carries it to the 
youngeſt ſon generally, and muſt have all the conſequences of de- | 
| cent, only with the difference of the perſon. This expoſition of 
| the cuſtom will tend to quiet and ſettle eſtates and titles in Borough 

Engliſh lands. Whereas, if the other opinion ſhould prevail, it 
would unſettle them; but by this reſolution they will be left on 
all and ſettled foundations. 8 5 
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Leafe of By. Holl chief juſtice. It was adjudg'd in this court in one Townſent; 
8 | 5 - f ) 
_ rough Prglii> caſe, that where a leaſe was made to a man and his heirs, dur 


youngeſt ſon | eſtate ; becauſe the cuſtom was ſo annexed to the land, as to affec 


95. 


— "_ — — — — 8 


. 


nas 5 - 
Judgment for the plaintiff, per totam curiam. 


Note, upon the firſt argument both Holt and Powell denied 
Jol Savage's caſe, 2 Leon. 109, 208, to be law. ned c 


&ap 


to 4. and his 1 3 . | | Þ 
Nein urg three lives, of lands in Borough Engliſb, that the youngeſt fon ſhow; 


three livres, the inherit that deſcendible freehold, though it were a new Creited | 
Ac - ; | | 

— that eſtate. So if a rent be granted out of lands of the nature gf 
gavelkind or Borough Engliſb to a man and his heirs, it ſhall dect 
to the youngeſt, or all the ſons. 


4 


. Sir William Moore's Caſe. 
626. 6Mod. | Ces 


Arcett on & N. R. Gould mov'd to diſcharge a priſoner out of cuſtody, vb) 
— cy was taken on a Sunday by virtue of a judge's warrant upon 


eſcapd by a the late act of parliament to prevent eſcapes; but it was refuſed h 


judge's war- the whole court. 
rant. | | 


Holt chief juſtice, We are all agreed in this court, that N 
ought not to be diſcharged, becauſe it is a retaking upon an eſcip; 
in nature of a freſh purſuit ; and although the word warrant be me WW 
tioned in the ſtatute of Charles II. yet this warrant is not withn WW 
the meaning of that ſtatute ; for that ſtatute muſt be intended of u 
original taking, and not a retaking, as this is. And if we ſhoull Mi 

g 30t allow this warrant to be executed upon a Sunday, the ftatut: Wi 
Retaking on a Would loſe a great part of its effect. The marſhal upon ſuch ea Wi 
8 the may retake a priſoner upon a Sunday without a warrant, mud iſ 

more ſhall it be lawful to retake him upon a Sunday by force d 

a warrant upon this ſtatute, which is intended in aid of the credit! 
And this warrant being of a new nature, created by a ſubſequeit] 
ſtatute, cannot be intended within the intent of the ſtatute d 
Charles II. preceeding ; for though a ſubſequent ſtatute may * 
_ cotnprehended within the meaning of an act preceedent, as the ft: 
tute of 32 Henry VIII. of wills within the ſtatute of 27 Henry V1. 
of jointures; yet that is, when the latter ſtatute is within the fu 
reaſon as the former, which this is not. The defendant has done? 
wrong by eſcaping, and he ought not to be ſuffered to take adh 
tage of it: the words of this act are general without any limitation! 
as to tune, The judges of the Common Pleas are of another op- 
nion, but J cannot ſatisfy myſelf with their reaſons. I think tk 
better day the better deed. | 


— x Pre 
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Ay 
. 


— 


} 


Pell juſtice agreed in omnibus. This a& was made to ſuppreſs 
' a miſchief, and ought to be extended, 

Per curiam, bring your audita querela, and then you may have 
tis matter ſettled at this parliament. 


he barons of the Exchequer, as I was inform'd, are equally 
divided. | N 


There was the like motion before this term, and the court were 
then of the ſame mind. 


* 


Regina ver/. Langley. 


HE defendant was indicted, for ſpeaking certain words of the 
1 mayor of Saliſbury, viz. © You, Mr. 


« rogue and a raſcal.” 
murred. 


4 


8 3 


Mr. Ward. No indictment lies for theſe words, for although 
they are laid to be ſpoken of the mayor of Saliſbury, yet it does 
not appear they were ſpoken of him whilſt in the execution of his 
office, 1 Roll. Rep. 79. 11 Co. 95, 96, 97. A man cannot be 
impriſoned or fined for ſuch words ſpoken of a magiſtrate out of 
court, and then he cannot be indicted. 3 Cro. 78, 689. Moore 
247, I Ventr. 16. 


Mr. Eyre. The words are indictable, for they reflect upon the 
mayor's integrity, and arraign him of a crime, and it concerns the 
publick to maintain the honour of magiſtrates. 1 Crs. 503, 504. 
2 Bulſtr, 139, 140. 


Holt chief juſtice. The mayor had done well, if he had bound 
the defendant over to his good behaviour. It is a diſparagement of 
the government, who put an ill man into office. 


= 


* 


_ Powell juſtice, If the mayor had been in the execution of his 
office, he might have committed the defendant ; and the difference 
of the officer's being in execution of his office or not is taken in ca- 
les of juſtification in falſe impriſonment, or on a habeas corpus, 
where the party is brought up in cuſtody. But what remedy is 
there when the officer cannot commit the offender ? What is the 
a meaning 


( 


dictable. 
Ccmb. 46, 
66. 


1 | | „ e 
697. 


You, Mr. 


ayor, I care not Mayor, I care 
« a fart for you,“ at one day; and on another day, © You are a not a fart for 
And to this indictment the defendant de- {nn 
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3 . . * | „ 
meaning of the words in a commiſſion of oyer and terminer, . , 

„ . . | oy | r, 
propalationibus verborum ? . 


Ilolt chief juſtice. They mean words againſt the governmen a 
which amount to a ſcandalum magnatum. But this is an extra 
dinary thing to indict a man for theſe words. 


At another day in Michaelmas term Mr. Mountague inſiſted that 
it is an offenſe indictable; for it is laid, that the defendant frok 
the words to the mayor, being then in Sarum. So that, though 
he was not in the execution of his office, yet he was within hi; f. 
riſdiction, wherein he is always in execution of his office, and b 
words relate to his office. | 


Mr. Ward ſaid, there is a diffrrence between an officer appointe 
by the Queen, as a juſtice of peace, and an officer elected by a cg. 


poration. 


Holt chief juſtice. It does not appear, that the mayor of Sari 
is a man of worſhip, that he is a juſtice of peace; for though he 
be a mayor, it does not follow, that he is a juſtice ; for that mut 
be by a particular grant in the charter. 


Note, te Gould juſtice. See Darky's caſe, 3 Mod. 139. 4e You are 2 
book is c. © buffle-headed juſtice,” and held not indictable, and yet they were 
clay ſpoken to his face. 


Powys juſtice agreed. See 1 Ventr. 16. 


| Paxvell juſtice, Theſe words ſpoken to the mayor's face tend to 
the breach of the peace. „ 


Holt chief juſtice. They are not a breach of the peace, but the) 
may provoke to it. But I do not know what power Mr, Mayor has 


Poxell juſtice, He is the head of the body politic, and it js a 
office which concerns the government. 


Holt chief juſtice, Theſe words do not tend more to the breach 
of the peace, whether ſpoken in his preſence or abſence, to him- 
2 2 ſelf, or to ſome other perſon. A magiſtrate may commit the par!) 
x 10 115 for ſpeaking ſuch words, if he refuſe to find ſureties for his good be⸗ 
good behavi- haviour ; but ſuch commitment muſt be made preſently. 
Out,. - . f 
This term the indictment was quaſh'd, Poel mutata * 
: | | f 
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Eolt chief juſtice. 1 am not ſatisfied that theſe words will main- 
in an indictment. . It is not ſaid, that the mayor is a juſtice of 
ace, nor that he was in the execution of his office. Theſe words 
15 cauſe to bind the defendant to his good behaviour. If the de- 
ſendant had abus'd him in writing, that would have been indictable; 
18 is Somer's caſe, 1 Sid. 270, 271. 1 Lev. 139. for that is a li- 
bel ; and the mayor might alſo have his action. A man was indict- 
ed for faying of an alderman, that whenever he put on his gown 
datan entred into him; but it was quaſh'd, as not being indictable. 


0 


See 1 Ventr. 10. | | 8 | 


t 


bo / juſtice. ords that tend directly to the breach of tlie 


eace are indictabe. Be. 8 


Holt chief juſtice. Ves, if one man challenges another. 


Powell juſtice. They are rude words. The mayor ſhould have 
ound him to his good behaviour. 5 | 


4 


Let the indictment be quaſh'd, per totam curiam. 


| Ruſſell ver. Corne. * 


„ 


treſpaſs, aſſault and battery, brought by baron and feme, for s. C. Salk: 
the battery of the wife; there are ſeveral counts laid in the decla- 119% 
ration, which are ſingly for the battery of the wife. But there is pry 5 * 
one count for beating her, per quod negotia ipſius the huſband infecta aſſault and 
remanſerunt, and concludes, ad damnum ipſorum. Upon not guilty battery by ba- 
pleaded a verdict was given for the plaintiff, and intire damages. 5, e 
Mr. Mountague took an exception in arreſt of judgment, that the the nne, * 


huſband and wife cannot join, as this count is laid; for the wife 9% negotia. 


cannot join for the damage accruing to the huſband by the loſs and N oy 


dclay of his buſineſs, in which ſhe has no intereſt. 11 Mod. 265. 


; Ras * Godb. 369. 
id. 346. 


Serjeant Darnall for the plaintiff ſaid, the git of the action is the 


allault of the wife, and the per quod, Sc. is only in aggravation of 
damages _ 8 
Ae 


| Hol chief juſtice. If it had been, per quod conſortium amiſit, the 
ite could not have been joined. 1 

Powell juſtice. There the per quod, &c. is the git of the acti- 
on, to intitle the husband to maintain an action alone without his 


wife. But now as this caſe is, I will not intend, that the judge al- 
— lowed 
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upon this occaſion, he may give it in evidence. Gould Juſtice re. 


Treſpaſs for 


matters joint- 


Jy, which 
would not lie 
ſingly. | 


his ſervant, without ſaying, per quod ſervitium amifit, becauſe the 


lowed any evidence to be given as to the ſpecial damage to the m 
band ; but only admitted proof as to the battery. os = 


Holt chief juſtice. I remember a caſe, where an action of 1 
der was brought by baron and feme for words ſpoken of the vf 
fer quod the husband loſt his trade; and it was held, that if th 
words would maintain an action without the ſpecial damage, then 
they ſhould have judgment; but if the words were not actionabl 4l 
without the ſpecial damage, then it was ill: for the wife ought t 
to be join'd. See 1 Lev. 140. Suppoſe the husband was at Charge 


tix, | 
pol 
a {10} 


W the ſt 


vas c 


membered the ſame caſe. 


At another day Pouell juſtice ſaid, I do not know what they 
mean by ſaying, per quod negotia ſua infecta, &c. a woman is t 
comfort her huſband. In this cafe the git of the action is not tie N bon u 
per quod; but if the huſband had brought the action, then it wouli the di 
have been the git. | i | _ I inſiſte 
Wand tl 
be de 
or ref 
be co 
W'the pl 
addiit 
. 


Gould juſtice, There was a cafe in this court Paſch, 7 Wil. 1 
treſpaſs was brought by the baron alone for breaking his houſe, and 
beating and wounding his wife, and impriſoning of her for three 
hours, and alſo for detaining the poſſeſſion of the houſe, and for 
menacing his wiſe and ſervants, per quod negotia ſua infecta remay- 
ſerunt. I mov'd in arreſt of judgment, that for ſome of thek 
wrongs, as the beating and impriſoning the wife, the wife ought 
to be joined; but judgment was given for the plaintiff by Eyre and 
Rokeby, dubitante Holt, for they held, that the per quod went through Wi 


the waole count. 


Holt chief juſtice. An action of treſpaſs may lie for a matter Wi 
jointly with others, which could not be maintained fingly. A8 2 
man may have an action of treſpaſs for entring his houſe and beating 


hearing the ſervant is part of the ſame treſpaſs, and only a deſcrip- 

tion of it by way of aggravation. But if he lay it in another count 

and at another day; it will be ill, without ſaying per quod ſervitiun 

amiſit, So a man cannot maintain an action againſt another : 
aſſaulting his daughter and getting her with child; but he may WW 

maintain an action againſt another for entring his houſe and affaul- Wi 

ing and getting his daughter with child per quod ſervitium ani 
and that is a great aggravation, 


Let the plaintiff take his judgment, mf, Ec. 


Orchard 


Pl 
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Orchard ve. Ireland. | 


\ 


87.20, 103. 


4 upon a bond, conditioned for the payment of money at a 
diy long ſince paſt. Upon which Mr. Raymond moved, that upon 
piyment of principal, intereſt, and ſuch coſts as the maſter ſhould 


oppoled it, becauſe the defendant was indebted to the plaintiff upon 
the ſtatute of limitations, it being above ſix years ſince the debt 
was contracted, and no reviver ſince; and therefore ſince this mo- 
ton was not for a matter of right, but for a favour, and it was in 
the diſcretion of the court, whether they would grant it or not, he 
intiſted, that if the defendant would have equity, he muſt do equity; 
and therefore hoped the court would not refer this action, unleſs 
the defendant would alſo wave his plea of the ſtatute of limitations, 
er refer that cauſe of action to the maſter, as well as the other. But 
the court granted the motion, and ſaid the debts were diſtin&, and 
the plaintiff by his own negligence had loſt the ſimple contract debt, 
and it was not in their power to deprive the defendant of the be- 
nefit of the ſtatute, which the law had given him. 5 
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* proceedings ſhould be ſtaid in this action. Mr. Mountague 


HE plaintiff brought an action of debt againſt the defendant If debt i; 


brought a. 
gainſt the de- 
fendant on a 
bond, condi- 
tioned for pay- 
ment of mo- 
ney, though 


a imple contract, to which the defendant threatened he would plead he owes other 


money to the 
plaintiff on 
ſimple con- 
tract, which 
is loſt by the 
ſtatute, the 
court will re- 
fer what is 
due on the 
bond, with- 
out compel- 
ing him to 
conſent to 
wave the be- 
nefit of the 
ſtatute. 

2 Salk. 597. 
Stat. 4, 5 Ann. 
. 5 44s 
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2 S. C. z Salk en 1 1 f: be 
. . @ 0 : ; 5 ; A 
17 85 3 R. Pengelly moved to quaſh an indictment on the rf 3 
1 | NI 
1.90 6 Mod. 128, 


FRY 


Elis. for exerciſing the trade of a barber, not havige 
9 


| Indictment on been an apprentice ſeven years, &c, becauſe the indie 


er, 7 9 


2 
44 + 


| {8 Ave Shea ment did not conclude contra pacem. | te 
0 contra pacem, Vide 1 Salk. 67. 2 Salk. 613. 6 Mod. 220, 4 Mod. 145, 146, 164. Poſt, 10, 39, 110 15 
Hb t Holt chief juſtice, ef caeteri praeter Powell, that there was n; ay 
14 great reaſon for the exception. 8 by 
"i Powell juſtice. Every act done contrary to the law is a btex | 7 


— 


— I 


1 „„ of the publick peace. ber, 


— 


rn 
N — i > W 
c 


ot 2 


4 : 5 that 

4 The indictment was quaſhed. 7 

44 - Smith wer}. Ayrey. 4 
| | | : | 7 


ad vn 
men. 


. 
2 


3 8 S. C. 3 Salk. * an action upon the cafe for money won at play, the plaintif 


'Þ 1 5 1 . + . . . 
j 3 128. 1 in his declaration laid ſeveral counts: the firſt was on mutuil 


Holt 329. promiſes, in conſideration that the plaintiff had promiſed the ft. 
i ws won fendant to pay him ſo much as he ſhould win of the plaintiff, the 
5 12 Mod. 81. defendant promiſed the plaintiff to pay him what he ſhould win, &. 


ag py and avers, that he won 16/7. 15s. 6d. and then comes the ſecond 
cs Mod. 14. 


1 „ count, cumgue etiam dem the plaintiff poſtea ſcilicet eiſdem Jie et aum 
MEND 2 Show. 82. apud London praeditum, ud ludum praedietum, al 161, 155. 64 
3 CET, os de edlen the defendant tucrifectt et adeptus fit; et in confideratian 
IP 0 inde idem the defendant ſuper ſe ofſumpſit, &c. ſolvere eandem ſult 
10 Mod. 312. mam, Sc. To this declaration the defendant pleaded non aſſunii 


) 
and there was a verdict for the plaintiff, and intire damages. 4" 


D 
In w. 
W 100! 

| ber 1 
| the v. 


Th 
fach 


action 


LR . | Mr. Soutbbouſe moved in arreſt of judgment, that this ſecond cout 


| - , . , U 
vil was not good, and therefore damages being intire, the judge" 1 

1 ougnht to be arreſted, 8 4 
„ 

1 

$1: 17 1h 

19 | . 
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hit chief juſtice faid, that winning money at play did not raiſe Irdebirar; 
a debt, nor was debt ever brought for money won at play, and an cee tors 
' 1 not lie for 
"ndbitatus aſſumpſit would not lie for it; but the only ground of money won 
the action in ſuch caſes, was the mutual promiſes. That though at play. 
there were a promiſe, yet debt would not lie upon that. That he ventr. «52. 
cemembred a caſe brought before Hale in the Exchequer, and the Hardr. 485. 
ame caſe was brought again before him here, viz. an indebitatus 
aſumpſit againſt the acceptor of a bill of exchange, and declared that 
be was indebted to the plaintiff in ſo much upon the acceptance of | 
bill of exchange; but it was held, that the action would not lie; 


and yet there was a promiſe in that caſe. 


Mr. Parker in anſwer to the objection ſaid, 1. That this muſt 
be tied to the firſt count, and the mutual promiſes muſt be taken 
in here, all one as if they had been repeated; and this play muſt 


| be taken to have been upon the agreement, it being faid ad /udun; 
ö pracdictum. 2. That after a verdict, it muſt be intended, that 


there were mutual promiſes; for the jury had found, that the 
plaintiff had won the money, which he could not do, except there 
were mutual promiſes. But Holt held, that the ſecond count is 
2 diſtinct independent declaration, and cannot be mended by the 
firſt; and that the other matter was but an implication. * 


Prwell juſtice ſaid, that it was adjudged in the Exchequer cham- 
ber, that an indebitatus aſſumpfit would lie for money won at play: 
that that differs from the caſe of an indebitatus aſſiumpſit upon a bill 
of exchange, becauſe there the promiſe was raiſed by cuſtom. But 
Halt faid, that yet there was a promiſe, 


Gold juſtice avreed, that there was ſuch a caſe as Powell cited, 
adjudged in the Exchequer chamber, but that in this court judg- 


mein had been arreſted in ſuch a caſe. And Holt ſaid, that he had 


FR done it himſelf. 

the : e 

9 Darnall Queen's ſerjeant ſaid, that ina caſe in the Common Pleas, 
ond WT 2 which he was council, judgment had been arreſted in fuch a caſe, 
ji upon debate; and the caſe cited by Powve!/ in the Exchequer cham- 
Tl ber was cited in that caſe in the Common Pleas, and, as ne thought, 
in WY ic very roll brought into court. Which Gold juſtice agreed. 

ſunt 


Then Powell juſtice ſaid, that he only remembred, that there was 
ſuch a caſe in the Exchequer chamber, but that he thought the 
action could hardly be maintained. That that caſe in the Exche- 
quer chamber was before he was a judge, and that judgment muſt 
fray till it wWas moved of the other ſide. Ss 

— F Regina 
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je a . the finding the inquiſition of forcible entry, the juſtice was to aw 
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Regina ver /. Goodenou gh. 


If the defen- 
dant pleads 
three years 
paſſeſſion in 


N inquifition of forcible entry found before a juſtice of pere 
in the country, was removed in the King's Bench by certh. 

rari. And in ſtay of reſtitution, the defendant pleaded poſſeſſg 
a drip by three years before the indictment found, according to the 31 EH 
inquiſiion of C. II. And upon a traverſe to the plea, it was found againſt th 
— * defendant. And now upon motion to the court by Mr. Lechner, 
N that the defendant ought not to pay coſts in this caſe, the cout 


and it is found upon view of the ſtatute ordered the maſter to tax coſts. Any 
againſt him, 


ſtatute has gi- reſtitution, and the defendant had no 
ven colts in 


ex preſs words, 


| lea to it. And now th 
ſtatute of 31 Elig. had given the defendant the plea of three ye 
quiet poſſeſſion in bar of reſtitution ; but in caſe the plea was found 
againſt him, it had given coſts in expreſs words. As to the ſtalut 
of 5 & 6 Will. & Mar. cap. 11, he did not take it to be with | 
the ſtatute, becauſe the inquiſition was not found at the ſeſſions, 
but if it had been found at the ſeſſions, and removed from thence: 
by certiorari, the defendant muſt have paid coſts by the ſtatute. 


* 


Treviban ver/. Lawrence. 


Intr. Hill. x Ann. B. R. Rot. 221. 
Kat N ejectment upon the demiſe of Richard Vivian clerk, and 
5. C. 1Salk { upon not guilty pleaded, the jury find a ſpecial verdid, thit 
£70: x 6: Stehen Robins gentleman was ſeiſed in fee of the tenements 1 
1 queſtion; and being ſo ſeiſed, one Humphrey May in the year c 
2 Brownl. our Lord 1656, in the court of upper bench, recovered a judg 
150. ment for 1271. 1d. againſt the ſame Stephen Robins: and they 
Note, the plea find the record of the judgment zu acc verba, Trinity term 1050 
SOT Se. and they farther find, that in Hilary term 13. Will. 3.7 
being an iſſu- ſC27c acids iſſued to tre ſheriff of Cornwall out of the King's Bench 
able piea, it rcciting, that whereas one Humphrey May in Trinity term 1650 
went down to - . 1__ | SY 
the afiſes; in the court of upper bench, had recovered. a judgment again 
and the day Seen Robins for 1271. 1d. and after the ſaid Humphrey Ci 
or ww inteſtate, and adminiſtration was committed to Richard Viv 
which day the Clerk; and alſo the ſaid St-phen Robins died ſeiſed of ſeveral kd 
plaintiff had and tenements in his demeſne as of fee; it commanded the fuer. 
Bis Jucgment. to warn the tenants of all the lands and tenements in his bailigied 
of which the ſaid Stephen was ſeiſed the 6 of June 1650, which 
was the day of the judgment given, or ever fince, to ſhew 15 
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e. the ſheriff returned ſcire fect to Thomas Lawrence, &c. to be 


at V. Se. and that there were no other tenants of any tenements of 

Robins, which he had the day of the judgment given, &c. and 

the jury farther find, that Thomas Lawrence, Sc. appeared of that 

term, of which the writ was returned; and Vivian produced his 

letters of adminiſtration, quae commiſionem adiminiſtrationis prae- 

Aae in forma praedicta teftantur, and prayed execution: the de- 

7 {ndants pleaded, no ſuch record of the judgment the plaintiff re- 

plied, quod habebatur tale recoraum recuperationts debiti et damnorum 

fPraediclorum, quale per 1dem breve ſuperius ſupponitur, prout per re- 

E Jum inde inter recorda ejuſdem curiae ae termino ſanctae Trint- 

lis, anno Domini 1656, Rot. 1036, in curia dicti nuper regis, co- 

een ipſo nuper rege Func reſidens liguebat et apparebat : and upon 

a day given to bring in the record, it was brought ip, and judgment 

Vas given for the plaintiff, fro eo quod videbatur cidem curiae, quod 

E habitum fuit tale recordum recuperationis debiti et danmorum prae- 
E Jiforum, quale per breve de ſcire facias praedictum ſuperius ſup- 

bonitun; that he ſhould have execution againſt the defendant, and 

b), for his coſts: the jury further find, that the plaintiff at his 

2 prayer, and upon his election, had an e/egi? awarded, and upon 

that an inquifition was taken, and the lands in queſtion extended, 

and delivered to the leſſor of the plaintiff, to hold as his freehold, 
until the debt was ſatisfied : whereupon the leſſor of the plaintiff 

entered into the lands in queſtion, and made the leaſe to the plain- 

A tiff, prout, Cc. and if for the plaintiff, for the plaintiff; and if 
WW the defendant, for the defendant. Es 
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Note, That before the opening of the caſe Mr. Broderick of 
& counſe] with the defendant, complained of an irregularity in draw- 
ing up the ſpecial verdict ; for that the ſcire facias and proceedings 
upon it were entered up as found in the ſpecial verdict, different 
irom what in truth they were. For that in the record of the ſcire 
facias, in the plaintiff's letters of adminiſtration there was the ſame 
fault committed, which was in the caſe of Adams verſ. the terre- 
W {<nants of Savage, which the plaintiff had now deprived the defen- 
ant of taking the advantage of, by entring the commiſſion of ad- 
miniſtration generally, without ſaying by whom, but only that 
3 50% ejus mortem adininiſtratio, Ec. cilidam Richardo Vivian clerico 
editori principali praedicti Humfridi 8 Jan. anno regni noſtri 13, 
ud St. Evall praedictum, debita legis forma commiſſa fuit. But 
: becauſe this objection ought to have been made at the drawing up, 
adi ſettling the ſpecial verdict, and was now too late to be made; 
and becauſe, though it was not according to the fact, yet it made 


no alteration in the merits of the cauſe, the court ſaid, it ſhould pp. 1045. 
\ land as it was, 
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Grit Motion was made on the behalf of one, who had a gran wh 
office of cham- * 7 3 8 | nc 
Ids OF of the office of chamberlain of the King s Bench priſon, t q 5 


King's Bench 
priſon, is void, 
becauſe it is 

an incident in- 


ſeparable from But Holt chief juſtice ſeemed to be of opinion, that the grant o 
the office of the office was void, it being an incident inſeparable from the office 


admit him to the office, the marſhal refuling to Jet hin 
have the exerciſe of it. | | 


A of marſhal ; becauſe the marſhal is reſponſible for the chamberl:in's 
well demeaning himſelf, and conſequently, though upon the grant | 
of the office of marſhal, the granting this office was reſerved, 
ſuch a reſervation would be void. ” 
f But however, this was ſuch an office as the court would not 
take any notice of, and therefore they denicd the motion. 
| EO 1 thi 
Regina ver/. Franklyn. ho 
: 5 8 a ( 
6. C. . R. Eyre moved, to quaſh an indictment againſt the defendant n0 
cy Jac. 19, LV for exerciſing the trade of a 00)Uimrh, not having ſaved da 
20 ſeven years apprenticeſhip according to the ſtatute, &c. 
Cro Eliz. 63 5, | | | 
Es Firſt, Becauſe by the 31 Elix. cap. 5. ſect. 5. all indictments, Ct, ay 
upon penal laws, where a moicty of the forfeiture is given to the i- ly 
former, muſt be exhibited within a year after the offenſe conmitted; m 
and here it appeared upon the face of the indictment, that the 0 th 
fenſe was committed above a year before the ſeſſions in which thi an 
indictment was found. But upon looking into the ſtatute it f- 
peared expreſly, that the Queen had two years to proſccute in ſuch 
caſes after the informer's year, and conſequently this being an f Qt 


dictment, the exception was held to be irivolous, | 7 
= Secondly, 


4. 


iT... 2 2 — © a. 
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„ 


5 Secondly, that this indictment was found at a ſeſſions for the At ſeflions in 
| borough of Portſmouth, and by the ſame ſtatute, /e#. 7.. theſe pro- borough. 
ſecutions are reſtrained to the quarter: ſeſſions of the county. And cis 
for this two caſes were cited, where indictments had been quaſh'd 1034. 

© ©: this reaſon ; which the court agreed, but ſaid, that ſince that, 

noon debate they had held an indictment upon this ſtatute in a 

ſeſions for a borough to be well. (Note, the words of the ſtatute 

are only, and not in any wiſe out of the ſame county, where 

« {ch offenſe ſhall happen, or be committed.“ 


Thirdly, the caption was preſentant exiſtit, for preſentant ; and Preſentart 


: a ? | £ $52 . 
this being in another term was not amendable, and for this it was TIL. 


quaſh'd. Tueſday 24 October. | . 


Flt chief juſtice ſaid in this caſe, that it might be a queſtion, The whole 
whether or no the whole forfeiture ſhould not go to the Queen, ſorfeiture gors 
ind ſhe ſhould have the whole 40s. per month. If a ftatute in- it a eee 
Aids a forfeiture of ſo much ina groſs ſum, and then diſtributes one does not ſue. 
part of the forfeiture to the Queen, and the other to the proſecutor, 
if the proſecutor will ſue, he ſhall have half, but if he will not ſue, 
the Queen ſhall have the whole forfeiture; for the ſtatute makes 


the whole forfeited. 


Purſlow ver}. Baily. 
Intr. Paſch. 3 An. "Rot. 27 3; 


a couple of pullets to be eaten at his houſe, and the plaintiff did 
not come. The plaintiff replied another award. And the defen- 
cant tendered iſſue upon it. And the plaintiff demurred. 


It was infiſted by Mr. Whitaker for the plaintiff, firſt, that the oc 


*(jo 


award was no plea, at leaſt not without performance. But ſecond- Fele. 12. 


Holt chief juſtice was of opinion, that the plea was good with- 
eut performance, and therefore all the other exceptions were out 


7 Hen. 6. 36, 
A Yentr. 254. 
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Jil. 


222 


- — —} A 


party might have an action upon the caſe for the breach of 


miſſion, upon non-performance (quod mirum videtur) ; but he hell 


Want of a 
venue aided. 


1 Salk. 331, 


Si 159. 
Lev. 150, 


2 Keb. 129, 
1 Cro. 40. 
Freem. 124 
Dp. 122, 
200, 314, 


$17, 3071 


6 Mod 303. 
34 209-2, 
Saund. 74. 


Gilb Hitt. 


— — | > — — 
of the caſe. And though he agreed there was a difference 


old books, which Mr. F#bitaker cited, between where mon n tte, 


awarded, and where a collateral matter; becauſe the law 9 
then, where a collateral matter was awarded the plaintiff had 50 
remedy upon a pa ſubmiſſion to compel performance, as he ha 
where money was awarded ; for he might have debt for th 


; at: yet 
now he held the law to be otherwiſe, for as the law is now, the 


promiſe in non-performance of the award. For the — 
an actual mutual promiſe to perform the award of the arbitratoꝶ 
and in ſuch actions, while he was a practiſer, and fince he had hen 
judge, the ſubmiſſion had been always held ſufficient evidence h 
maintain the action. And if ſo, then it is within the ſame reach. 
as where a ſubmiſſion is by bond, and a collateral matter is award, 
ed; or where, upon a parol ſubmiſſion, money is awarded; in which 
caſes the award is a good plea without performance, in regard the 


party has a remedy to compel it. 


Pmoell juſtice ſeemed to have a reſpect for the old difference, ul 
yet allowed, that an action might be maintained upon a pars ſub. 


) 


that the performance was well pleaded. 


But the court -would not give judgment, but exhorted the par. 
ties to eat the pullets together; which they would have don: u 


firſt, if they had had any brains. 


As to the venue, Holt ſaid, that was aided by pleading over, 3 
if in debt on a bond no venue 1s laid where the bond was made, it 
the defendant pleads a releaſe, this admits the bond, and aids th: 
want of a venue. Adjournatur, 


Davis ver/. Stannion. Ante, 795. 


in the plaintiff declared, that whereas he the plaintiff apud MM. 
zmjra, Ec. had put his horſe to the defendant, who was a com- 


A Writ of error of a judgment given in the Marſhalſea, where- 


mon innkeeper, ſafely to keep hin, and fafely to re-deliver, f!! 
valionabili pretio to be paid by the plaintiff to the defendant, be. 


12 Mod. 5g8 the defendant eiſdem die anno et loco adiunc et ibidem praedte!1s 
Ante 211, | 


ſpadonem praeaielum tam negligenter cuſlodivit, quod. ſpado Ff. 
diTus gd groviter equitatus fuit et verberatus, quod totaliter ff. 
Jiatiis fuit, ad damm, &c. judgment was given for the paint! 
below. And now upon the writ of .error this exception Wi 
taken, that it did not appear, that this immoderate riding and 

$ | 


beating 


24 $6 
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3 apr was within the juriſdiftion, which ought to have been 
obreciſely averred; for that the court would never intend any thing 
W : be within the juriſdiction of an inferior court, that was not 
: 5 Mitively averred ſo to be; and wherever two matters were laid in 
WE . dcclaration as the foundation of the plaintiff's action, and one 
as laid to be within the juriſdiction, and the other not, that 1s ill. 
1 As in an indebitatus aſſumpſit if the promiſe is laid Within the ju- 
: f riſdiction, but either no place is laid for the being indebted, or a 
1 place which is not averred to be within the juriſdiction, the decla- 
kation is ill. To which purpoſe there are many caſes. So in an 
CTion on the caſe for calling the plaintiff whore, per quod ſhe 
W |} her cuſtomers, the words were laid to be ſpoke within the 
uuicdiction, but the loſs of the cuſtomers was out of the juriſ- 
— i0n, the action was held not to lie within the inferior juriſ- 
WE diction. 1 $74. 95. | 


j : hut then they inſiſted, that the immoderate riding and beating the 
borſe was laid only in aggravation of damages, and if that ſpecial 
matter had been left out, the action would have well lain for ſo 


Þ3 negligently keeping his horſe, quod totaliter ſpoliatus fuit, For 


br keeping this horſe, he is according to the reſolution of Cogg's 
and Bernard's caſe bound to keep and deliver the horſe ſafely 
again, and is chargeable for not doing fo, without ſnewing any 
pecial neglect. So that the defendant in this cafe is chargeable in 
action upon the bare nonfeaſance, without the misfeaſance of 
W innoderate riding and abuſing the horſe, which is put in only to 
& induce the jury to give greater damages. And that the action 
= would lie without the ſpecial matter, a writ was cited in the 
| Regiſier 110. b. where the allegation was only gegeral, 9, the 
| defendant tam neghgenter, &c. cuſtodivit, & c. gud oves multthl!- 
ater deteſioratae fuerunt, which could not be good, if a ſpecial 
W damage were neceſſary to be ſh-wn, And if that be ſo, then ac- 


All this was agreed by the counſel for the defendant in error ; 


E this defendant being a common innkeeper, and having a reward 


Ante gag. 


W corving to the agreed difference in all the books, though the mat- 


eber, which is added in aggravation of damages, be out of the ju- 


bog as the matter which is the git of the action is alleged to be 


W in the juriſdiction. Otherwiſe, if any part of the matter, 


We 1 
4 
4 


— 
3 
1 

2 


uch tis neceffary to maintain the action be out of the juriſdiction. 


2 3. 1 Jones 448. March 47. 1 Jones 450. 1 Cro. $10. 
S. 342. 2 Keb. 267. | N 


| Fe this it was urged for the plaintiff, that there muſt be a fact 
| *eged, as an inſtance of the neglect and damage; and ſuch a 
| | general 


JF PI . . . . . p . | 
& 'uwiction, yet the jury muy well inquire of it, and it is well as 


I And to warrant this difference were cited 20 H. 6. 14. 22-45. H.-- 


- * 4 
a b G4 8 5 — * 1 * 
— X — — — * — we — pred des — n 3 — : 8 ne hl 2 BE - . L . PRs > fre ; 
3 won 25 3 fo * * ls „„ . Cer RSS IJ 2 2 = CRE ITAL ER, F < > 5 — — = —_—— ores 4 * 2 4 
. ͤ ——T—T—T—T0T—T—T—T—T0TC—————— r.... a IT ea Tir Ie n= ... ̃ ˙ͤue. . ...... aro andere. ccc ß BR = . — 2 3 
— fy — 2 CEE — — — — 2 = x . = : : 5 £ : £ = > ; x x 
— — — . + 2 = — re 2 > poet; : 7 7 TS ITY; * N. 2 . Q: F ⏑ TOES n 07. * — $a CA 263 g — — * <a > Coda . 7 — — 1 
nn FZaÿ rns. re Pr FREE NINA LOBES BE IE bs e I NS ca 20 23 b RR Ear ies, ne HERA r ͤ II TOR ou os ms ng NS 7 
Ic; i 3 — — 2 2 ww - _ CR SS - 2 Sg Hon db 8 2 E rome £2, ASK 8, * —— — — 1 — IT 2 * . 


_ 5 — —"—_ 9 * n * . _ u — 2 . . — .. 
. ͤ ... . ̃ ̃ ... ˙ p ˖ 9 = 5 x — — —— 6 * Ss En te ot ara SF eg IS, LICE nn —— r 
% — ——— — —'' — ——— —— — — mo — — — - 2 — —— 1 py MPI — jo * — Ec 2 wy I Oe yn Eh TT 
— — — —— — — — — > a = x — ——— —C— ASE: — 2 _— Int 28 N _ DIY 3 > - * re — rere — * 22 
© ——— — — my — — _ ny _—_— 2 4265 4. 5 th $US 2 Nene e en eee ee 
- G 4 — x — DI TIO z — == — £35 — r — — £ iS — — ror ng £ — SS RE —— PU ARID I [nn — 
CIT —— 2 ” - — - - : — — — — IS N —— — dg cn — : — =} —.— — 
b — — — > Lye —* —————— —— — — — 2 ——— (k D‚—— — 2 S rr rn 8 7 — * 5 3 - - — — —— 
» 7 — * a : —_—_— — — — — — 2 — wen ny n Tr 8 . e n . N r 
8 . CEIIID GS 1 2 S Ie IE ey IE GER RI Cf Ez COL IRE ERR TTT OS FE — . 4 r 
| ; — ; — — ET 2 — — — , ene oma pes, , — 1 
* — . — n moe — Js 2 * — . loa wort ht 5 * 2 9 A — ——— {ay 3 AA . 
J > _ mY — - $ 4 * P e ye r 3 v a. SPE * * * - * Wen „ Tor 8 
r 5 * — en den 3 r „ CE EIS anion oy SAA / 0 bY Eris ng Bi Lowe an 
ä 22 5 4 4 . = > O 8 * — 
r * — > 222” L = ot 37 3 
* MM N 2 T 


— > 
5 — ES 
< — 
| — mt mn 
- 8 — SE EATRIZEDS 
— — F 


Coeur — S Js 


= 


— 


— —— 
2 2 4 2 - — * * ty 
Create Renee - . 3 Oo, DE 7 — hy > COT 1 S —— 5 * N 95 1 Ces * 
f ; N ESD Ont 2 IS 3 r I Eats Ee „ 8 — Ben — * 5 ES DE — nd oe ²—˙Q—qAI— ] 
o * ** e e e e e eee e e 2 * EE * 3 1 WO TEES * 5501 82 r 4 2 r — AAA. — Ri" —— 
n ” 3 EEC. LISTEN at TY PEO LD. : : x 0 / e þ 0 * * ES ERS! - . . x [oy 
, - 8 wo. , 8 - n = 3 þ a ** <4 8 2 "> 1 . * % lb aces i * Ie A : 1 N 1 ell 
P — — 88 9 8 7 a * ho * 1 * . * EFT 1 4 — E A E 8 r 
3 3 - n 4 er B44 —— - — — . FC LT 80 


r 


— 
Enna nd ——— 
— — 


8 
ES — . 
— 2 DE 
. = ES 


= * —_— b 
re PS 3 3 
P n 
8 222 >! 


> A 
I SG OA EE or ns 
x TEEN — ; 7 * 3 © kt Ig tree; ww, 3 500% Tara * - Ar ar A n 7 T — nee Ss 
zr ˙ . 4 pon yon ' 3 SHINE; : mere wn 
* — Fs : — — 
rr 5 I —— 


* ERIN ets ao. 
. < * 1 . * * 1 N Py RICE ES - 
nz = * I r : - * 2 8 8 * 
2 — 4 N © — * 


Z 
— 


Th 
" 
Nt 
:k 
L, 
; 


r 


' —— — — 4 
- EI I OAT RE th ent _y oy wa ry ne 


2 8 8 hs — 3 r 


— * 


"5 EE Cre IE 40 2 ie ! - 
A Sr ICS —_—— e rt, PRES Ln — — — 
« gs — r * — 2 . 
* > 2 == 5 8 e A = ni by ors ann r * 8 2 
= 22 5 * — — — S r 2 
1 2 8 
— * r — — ———— —— 5 
s ens — ——— ͤ ͤ ñ—́—EGH — — e — r 8 8 
r Io Ry 3 —— r — 5 
\ 
a 5 f . 
; , 2 US CEO PLEAS 
7 bf 3 * — I 9 5 ret g 
i \ 2 "- Fon oe peg i 3 eee e 
1 N - + xe 3 5 * CY 


— 


—_—— tt. 


Mich. Term 3 Annae regina 


* 
e - 


general declaration, as had been put by the counſel for the d. 105 
dant, would not have been good. And if that be neceſſary = 
mult be a place laid, where that ſpecial fact was done. 21 


The court affirmed the judgment. And Holt chief Juſtice (11 
ſuppoſe the declaration had been, that the defendant ſo negli = 
kept the horle, that he was taken out of the ſtable, and = 
journey into Somerſerſhire, per quod he was much damnified. . 
the action might have been well maintained in that inferior 00 
For conſider what ſort of neglect this could be, it muſt his 
either been ſuffering the horſe to be taken out of the ſtable. 2nd 
then abuſed ; or elſe ſuffering him to be abuſed in the ſtable: * 


which ever of theſe it was, the neglect was at the ſtable, in the 


juriſdiction, by ſuffering the horſe to be taken out of the ſtibe. i 


or more apparently it he were abuſed in the ſtable. S0 if ter 
neglect was ſtarving him, as I remember an hoſtler that uſed 9 


creaſe the horſes teeth, to hinder them from tins hi 1 


The default is at the ſtable. 


Powell juſtice. The cauſe of action is laid well enough. It i 
a good declaration, leaving out the ſpecial matter, upon the negled, 
If the declaration had been as my lord chief juſtice has put the 
caſe, that the horſe was rid into Somerſetſhire, and there beat, thi 
is triable below; becauſe the neglect is within the inferior juril 


diction, which is the letting the horſe be carried out of the ſtable, WE 


This is only ſhewing the manner of the neglect. 


Upon a former argument of this caſe Holt chief juſtice ſaid, tha 
if that declaration had been here, the defendant could not hare 
demurred, becauſe no venue was laid for the immoderate riding, 


He faid alſo, that the cafe of the taylor in Jones and Croke differs 3 
from this, becauſe there the words were actionable of themſehes, Wi 
and fo the other matter merely laid in aggravation of damages. 
At the fame time Powell juſtice ſaid, that the caſe of the indi- 
{us afſumpſit differed ; hecauſe both the being indebted, and the p- 


mile, are neceſſary to maintain the action. And ſo in treſpals by 
the maſter for beating his ſervant, per quod ſervitium amiſit; be. 
che git of the action is only the neglect, though the plaintiff mut 
ſhew how he is damnified. | 


Mr. Raymond and Mr. Cheſbyre for the plaintiff 1n error ; Mr, 


Ward and Mr. Mountague for the defendant, 
os | 


cane the per quod was neceſſary to maintain the action. But her: Wil 


Robert 


* 
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_ 

— 
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Robert ver/, Harnage. 


plaintiff, Gc. Upon oyer the bond was ſet out, and was thus (as 
far as concerned the preſent queſtion) vzz. the ſolvendum was to 
the lawful attorney of the plaintiff, or his aſſigns; and the bond 
concluded thus : ſealed with my ſeal, and dated in Fort St. Davids 
in the Eaſt Indies, ſuch a day, Ge. After oyer the defendant 


demurred. 


As to the variance mentioned in the plea Mr. Broderick ſaid, 
that by the firſt words of Noverint, Sc. me J. S. teneri, &c. 
J. M. there is a debt ſufficiently raiſed to J. N. and though the 
ſolwendum be to F. S. as the book of 4 Edw. 4. 29. is, or to a 
ſtranger, as the caſe is in 1 Sid. 295. 2 Keble 81. or as it is here, 
to the attorney, or aſſigns of the obligee, the ſokvendum is void. 
And by the firſt words the debt is created, and conſequently the 
money payable to J. N. 4 Edw. 4. I Sid. and 2 Keble, ubi ſu- 
pra, which was agreed by the court. And beſides Holt ſaid, that 
payment to his attorney, or to a perſon appointed by him, is a 
payment to himſelf, and fo that was well enough. 


Then Mr. Parker ſhewed another variance, v/z. that the bond 
| was dated at Fort St. Davids in the Eaſt Indies, but the declara- 
tion was upon a bond dated apud London, &c. and ſo not the ſame 
bond. 95 5 . 


Mr. Broderick ſaid, that the place was laid as a venue, and not 
as the place of making the bond. = : 


Holt chief juſtice. Always where a bond has a place of date 
mentioned in the bond, you muſt make your declaration agree 


vids in the Eaft Indies; therefore in your declaration you ſhould 
have ſaid, that the defendant apud Fort St. Davids in the Eaſt In- 
Mes, VIS, apud London in parochia beatae Mariae de arcubus, &c. 


per ſcriptum, c. 
. Powell juſtice, Dating a bond makes it Leak You ſhould have 
eclared, that the defendant apud Fort St. Davids, Cc. ut ſupra. 

— 4 The 


N an aQtion of debt upon a bond, the plaintiff declared in com- 8. C. Salk. 
mon form, quod cum the defendant ſuch a day, &c. apud Lon- 059: 
In in parochia beatae Mariae de arcubus in warda de Cheape 228 


or ſeriptum, SC. cognovit ſe teneri, &c. ſoluendum eidem the Variance. 


pleaded the variance in the ſolvendum in abatement, and the plaintiff 


with it. Here the bond is mentioned to be dated at Fort St. Da- 


Ante, 18. 


6 Mod. 
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238. 


L ibel in the 
admiralty for 
wages due in 


the river. 


Vide 1 Salk. 


1 


2. Salk. 424. 
5 Mod. 244. 


the ſhip, and Wells permits them to come aboard; and there th 


Mich. Term 3 Annae reginae, * 


rr 


The court gave Mr. Broderick time to try if he could male 
good. But he the next day deſpairing to make it good, * 
to abate their own writ for expedition. And it was abated 
cordingly, e 5 5 0 


Wells ver/. Oſman. 


U PON a motion for a prohibition to the admiralty, in a 6 WA : 
there for ſeamens wages, the caſe appeared to be tw 

I/ells the plaintiff built a ſhip and launched her, and after upon! 
treaty between him and one Bare, who was to buy the ſhip d 
him, in order to get to be maſter of her (as is uſual in fg 
caſes) but before any bill of fale executed by Wells to him, B] 
hires Oſinan and other ſeamen to launch and rig the ſhip, and WE 
go with him in this ſhip a voyage propoſed, and ſends them aba 


ſeamen continued for four months, fitting the ſhip out to go y 
ſea : but after upon ſome difference between Barell and Well, th 
treaty for the ſhip was broke off, and the things fetch'd from ſhi. 
board, and the ſeamen diſcharged, having never been with the 


thip any lower than Deptford, where the ſhip lay, when the P. 
went aboard. And now the ſeamen libelled in the admin in 01 
againſt the body of the ſhip for their wages, and upon a f: equal 
geſtion that the work and labour was done infra corpus comitatu, Wi they 
Mr. Eyre and Mr, Whitaker moved for a prohibition. And they WF of th 
grounded their motion upon this, that though here was a voi, are! 
intended, yet no voyage having been made, the mariners cot not c 
not ſue in the admiralty for their wages. For the reaſon of ti privy 
juriſdiction of the admiralty is, becauſe the ſuit is for wages fi and | 
work and labour done upon the high ſea, and that reaſon is give WF that | 
in 3 Lev. 60. which fails here, where all the work was done n remec 
the river of Thames, And that this was like the caſe of tc inden 
bought in the river Thames, in which caſe in a ſuit in the u: by th: 
miralty againſt the body of the ſhip, a prohibition was gre). WM 
3 Keble 552, But yet ſuch a contract made upon the high ea, WWF Be: 
within the admiralty's conuſance. It was objected: alſo, that i WM appea 
was the common courſe of dealing between the ſhipbuilders i! WW mirall 
the maſters of ſhips; and that it would be very hard to ſubject the W plead, 
builders of ſhips to the ſeamens wages, where the contract ne prope 
proceeded, the builder having nothing to do with the ſeamen; b Wages 

they ſhould be put to their remedy againſt the maſter who ch. 
tracted with them. Th 
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Hul chief juſtice. Suppoſe a maſter of a ſhip deſigns to go a 


| voyages 


and hires and takes aboard ſeamen in order to it; after- 
wards the owners cannot agree about ſending the ſhip the voyage, 


and upon that the ſeamen are diſcharged; ſhall not the ſeamen 
bare the ſame remedy for their wages, they ſhould have had, it 
me ſhip had gone the voyage ? The reaſon of the admiralty juriſ- 
(Action is, becauſe they are mariners, and they are equally intitled 


1 to their wages, as if they had gone the voyage, and therefore it 
F plain they (hall have their remedy againſt the ſhip in that caſe 


ber their wages. Then the matter is, if it makes any difference, 


dlhat the ſhip was not ſold to owners, but was ſtill in the builder's 


hands. The builder permits the intended maſter to put ſeamen 


con board, and then he and the buyer differ; ſhall that take away 
the ſeamens remedy? No. The builder by permitting the ſeamen 


to be put on board, conſents to the charge upon the ſhip, and 
by his own act makes it liable to the wages. And there is no 
reaſon to conſider the builder, for when he truſts the contractor 


| ſo far as to let the ſeamen go aboard, there is no reaſon to help 


el 
ut 


9 


him. The ground of this proceeding in the admiralty is uſage 
time out of mind. e 


Porbell juſtice. It is clear, that ſeamen taken on board a ſhip 


in order to a voyage, though the voyage never proceeds, are 
equally intitled to their wages. And there is great reaſon why 


they ſhould have this remedy, becauſe in the admiralty the body 


of the ſhip 1s liable, and the ſeamen may join in action, They 
are hired for ſuch a voyage, and they look no farther, they do 
not concern themſelves with the property of the ſhip, nor are 
privy to the bill of ſale, or any other matters between the maſter 
and the builder; and therefore it would be hard for any thing 
that paſſes between the maſter and the builder to take away their 
remedy. And befides, the builder might have taken ſecurity to be 
indemnified, before he let the ſeamen come aboard his ſhip, and 


dy that means ſubjected it to a charge. 


Beſides Holt chief juſtice ſaid, that upon the libel the matter 


appeared to them to be for feamens wages, and proper for the ad- 
miralty juriſdiction, and if the defendant below had any matter to 


plead, he might appeal. This was as to the defendant He!l;'s 
property being not bound, as was pretended, to pay the ſeamens 


W wages, 


The motion was denicd, Mr. Dee counſel for the defendant; 


0 


Davenant 


*** 
* 


— 


Mich. Term 3 Annae reginae. 


228 
_— 


1046 


ITS 
Mt 5 ; 
5 4 
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Intr. Tin. 3 Annae Neginae. B. R. Rot. 54, 


8. C. 3 Salk. Ac of error of a judgment in the Common Pleas, In an N. 
We. = tion of debt upon a bond for 600 /. and want of an origin 
Holt 563. afſfſigned for error; but the plaintiff in error had not taken out a c. 
HENS oj tiorari, and got the want of the original certified, The entry of 
. z, the judgment was, quod querens recuperaſſet debitum praedifun 1 
114, 206. danma occafione detentionis debit illius ad, Cc. The defendant in 
1 Sid. 54. error came in gratis, and pleaded, that the plaintiff per feriptn 
| ſiuum, &c. datum ſuch a day (which was after the judgment) rem. 
ſiſſet, relaxaſſet, &c. the errors in the judgment. The plainif 
craved oyer of the releaſe, and upon oyer it appeared to be a rele 
of all errors, &c. in a judgment for 600 J. debt, beſides coſts d 
ſuit, And after oyer he replied, that there were two judgment | 
againſt the plaintiff for the fame ſum, and that this releaſe was g. 
ven of the errors in the other judgment, ab/que hoc, that it was gi. 
ven of the errors in the judgment in queſtion, And to this ther 
was a demurrer. e mw 


The court held the replication naught, becauſe the plaintiff di 
not in his plea ſet forth the record of the judgment ſpecial, as df 
what term, Cc. but pleaded generally, quod fuere duo judicia, &. 

Traverſe bad. And Holt chief juſtice held, that the traverſe too was naught, be. 
Tin. 10 Will. ing a traverſe of an intent, like the traverſe of the virtute cuju in 
„le 1 Saund. 20, 21. Bennett verſ. Filkins. But that the plaintif 
verſ. Burwell. ought in his replication to have pleaded the judgment at large, and 
Ante, 465. that the releaſe was of that judgment, et hoc paratus eft verificare 
But Powell juſtice held, that it was a good traverſe, for that no- 
thing elſe could be traverſed in this caſe, but the intent of the t- 
leaſe. And guaere per Salkeld as to the opinion of Holt; for whit 
would have been the difference, for the defendant could have only 
rejoined, that it was a releaſe of the judgment in queſtion, et l 
petit quod inquiratur per patriam, and then the intent of the releak 

mult have been tried? 


Then Mr. Salkeid took an exception to the plea, that it was 7. 
laxaſſet, which imported a time paſt, and might be ſeven years 280 
before the judgment. But to that the court anſwered, that it wi 
per factum ſuum datum ſuch a day relaxaſſet, which tied it down to 
that day, which was after the judgment. ” 
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* 
Then he took another exception, that there was a variance be- Variance. 
tween the judgment recited in the releaſe, and the judgment upon 
which this writ of error Was brought; for that the judgment re- 
Ed in the releaſe was a judgment for 600 J. debt, and coſts; and 
the judgment before the court was for 600/. debt, and damages pro 
Atentione debiti. He agreed, if it had been damma generally, it 
would have been well; becauſe damma ſignifies coſts, but here the 
ſenſe was determined to damages, by adding the words pro detoritigns 
{biti, and excluded coſts. 


But to this it was anſwered and agreed by the court, that the 
conſtant form of entries of judgments in debt upon demurrer in the 
Common Pleas was thus, and that they gave coſts by the name ef 
damna pro detentione debiti, and that the court would take notice of 
the form of entries in that court ; though in caſe of judgments after 
a verdict in debt in that court, and in caſe of judgments either upon 
demurrer, or after a verdict, in debt in this court, the entry is do- 
bitum ſaum pracdictum necnon libras pro damms furs gue ſuſti- 
nuit tam occaſione detentionis debiti illius, quam pro miſis et cuſtagii, 
| ſus, Sc. (Note, This ſeems to be the moſt proper entry.) 


Ex relatione magiſtri Salkeld counſel with the plaintiff in error, 
| And note, that he ſaid, that there was another great fault in the re- 
| plication, which was not ſeen by Mr. Eyre, viz. that the pretended 
judgment was pleaded as a judgment verſus proedifum Withelmun, 
| whereas the name of the plaintiff in error was Robert. 


Ai chief juſtice ſaid alſo, that there was no variance, for the 
words of the releaſe are only COO. beſides coſts of ſuit, which do 


not affirm poſitively, that there were any coſts of ſuit, nor can it 
be neceſſarily inferred from them. „ 


{© 


Mr. Eyre faid, that admitting the variance in the releaſe, yet the 
coart could not reverſe the judgment without examining the errors, 
chat the want of an original was not well aſſign'd. For tha 
W fo make the aſſignment of that error compleat, the plaintiff ought 
0 take out a_certzorar?, and get the want of the original return'd, 
and fo fatisty the court, that there was no original, 


To which 75 chief juſtice anſwered, that indeed true it is, 
| that where the want of an original is aſſigned for error, the courſe 
6 for the plaintiff in error, before he can bring in the defendant to 
| Pad to the errors, to ſuc out a certiorari, and get a certificate, 
at there is no original. But if the defendant will come in gratis 
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cut proceſs, and plead a releaſe, he conſeſſes the error; and if 
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there be an original, he muſt take out a certiorari, and get it e + 
tied ; or elſe it ſhall be taken that there is none, and the judome = 
revers'd. | at Fi] 5 
| | | b | | | 1 Ver 
The ind 5 fm 
je judgment was, quod the plaintiff 11 capiat per broys „5 
Cc, within a fortnight, _ | b 
Sce this caſe ſtirred again, and ſome exceptions taken, and % bcar 
caſe ſtated from the record. Pot. 1052. = 5 
Treviban ver/. Lawrence. a. 
* 8 | RI | - | of ; ſoun 
EI the ſtate of the caſe. Ante, 1036, wad 


It was argued on the behalf of the plaintiff in the cjetn. WE judg 
that the judgment in the /crre facias made ſuch an alteration, f and 
. : 


it put the original judgment out of the caſe, and was of itſelf wi.  upo! 
out that a ſufficient title for the plaintiff : and therefore, though the ton 


judgment, which they had given in evidence, did vary from th: ga ſu 


judgment recited in the ſcrre facias; yet the producing the origin che 
judgment not being neceſſary to maintain their title, that vari: MR 


would not be material, and that the judgment in the ſcire alia 8 
did make an alteration. It was urged that the ſcire facias was not is g 
a meer writ of execution, but was in nature of an action, and a men 
in lieu of a new original; and therefore to authorize the plaintiffs W 2 ju 
attorney to ſue out a ſcire facias, he muſt have a new warrant, other AE Tr! 
wiſe of ſuing out a writ of execution. And ſo is the caſe in 2 (1, are 
And a releaſe of all actions is a bar to a fcire facias, otherwiſe of u fell 
execution. Litt. ſect. 503. and the caſe in 34 Hen. 6. pl. 48. ws | the 
cited, where in replevin by leſſce for years, the leſſor avows, thi jact 
an ct iſſued reciting a judgment, and how the plaintiff had pr 

an elegit, and that upon it the ſheriff delivered the defendant the 1 
lands in queſtion, by virtue of which the 2vowant was pollſelics, . 
and being to poſſeſſed demiſed to the plaintiff for years renderin; . te 
rent, and for rent arrear, &c. And upon exception this avowry ws WF dete 
held to be good, without ſhewing the judgment. 80 here, ti: 8 
judgment in the ire facias is a ſufficient title to the plaintf, the 
without ſhewing the original judgment. : not 
og ne proc 
Secondly, It was urged, that this was no variance, becauſe, vr * *: 
the record is between the ſame parties, and for the ſame matte! ty 1 
upon the iſſue of u tel record, a variance in the day is not materi. WWF 
Hob. 209. 2 Roll. 576. 38 Edw. 3. 17. Bro. failer de rect. # 
add 16: 1 = 
8 that 
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Thirdly, The judgment of Mich. 16 56, which is found in has 
ho in the verdict, is not by any thing found in the verdict, af- 
met to be the record, on which the cire facias was grounded. 


Fourthly, The terretenants, among whom was the defen dant 
having been returned, warned on the {cire fac? 25, an 4 having wh 
eared and pleaded nul tiel record, and that tried againſt them, are 
now eſtopped, to ſay there is no ſuch judgment of Trinity term. 


1656. 


Mr. Broderick for the defendant argued, that there was no title Recta e. 
ound for the plaintiff, for that the foundation of the plaintiff's title ee 1 
was the judgment, and that the recital of ſuch a judgment in the gd of th, 
ire facias was not a ſutacient evidence, that there was ſuch a judgmecr. 


-udoment, but that the original judgment ought to be produced, 


and not only the record of the ſcire facias, and judgment there- 


upon. And for that he cited 2 Keb. 499. and where-ever a man is 
to make a title to himſelf, the recital of one record in another is not 
a ſufficient evidence, that there is ſuch a record, without producing 
the original record. | J 


Secondly, The judgment here found is of another term, which 
is going a ſtep farther than bare not producing the original judo- 
ment. And though upon the iſſue of zul tie! record, there is ſuch 


a judgment adjudged to be as is recited in the ſcrre facias, vis. of 


Trinity term 1656, that will not eſtop the defendant, becauſe there 
are other defendants, who muſt be bound, and turned out of poſ- 


= 


ellion by this eſtoppel (for if execution go it muſt go againſt all 
he terretenants) who are ſtrangers to the judgment in the ſcire 


7 . 
— 


{{ . 


judgment in the ſcire facias makes no alteration: 
ngs a ſcire facias on a judgment, or a recogni— 


* 4% — — — — $ 
\NAA aka gro TR 


: 7 7 7 0 j * by » 
K ( J 4 FY +» 3 &- y 7 * 5 7 „„ 7 ; 3 785 
CC, and gets A judgment FUR PAVEAL EXECUIIONEM, and dies Inte i- 


1972 rhe nk. & = # 3 A 7777 * 17% Pr! =” - 

tate, he AQIMINIITALOC de bons on mu FLING a ſcire factias UPON 

a 3 Ax: 4- FE | F 5 A f ? "HR 

te origmal judgment, and cannot proceed upon the judgment in 

»‚ IBN OI £27 - kt 3 * 1 

the {ire facts. The difference is, that ſheriffs and officers need 


the judgment, for they are to look no further than the 
roce ss 7e! + A . 1 5 0 . ' . — | | 

Proceis, Which comes to them, which they are to execute, and not 

xc upon them to judge, whether it be legal or no, but the par- 


vlead the judgment. 
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bio chief juſtice. The caſe of 34 Hen. 6. is nothing to the 4 1:2 
Purpote, for there was a demiſe ſhewed to the leſſee, which was all 331. 
Wt Was neceſſary to be ſhawn, being an avowry againſt his own 
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tte and all the reſt is impertinent, It i 1s a ſufficient COmmeng. 1— 
nent of a particular eſtate, 'm an avowry upon his own leſſee. by A 

7 may be a queſtion, whether it would have been good, if 1 3 Th 
beer an avowry for rent by tenant by elegit of a reverſion, ag, Wo 2 ju 

a leſſee by a leafe prior to his title. Note, this is the 5 ein 
oath goes upon, becauſe the lefſee is eſtopped by the leaſe to ole End 
nil in kenenontis, and ſo conſequently the leſſor's title is N Wy de 
queſtion.)] a Pad 

. Wintail 

ariance. Hilt chief juſtice. If the leaſe depended upon the Variance, j Eve 
is certainly a variance. For the judgment hath a different rela he © 

and the charge in caſe of the one extends much farther than th ”" 7 

charge in caſe of the other; the one charges all the lands, of Ihe 2 

Which the defendant was ſeiſed the ſixth of 52 me 1056, the othe Treſolut 

thoſe only, of which he was ſeiſed the twenty turd of OH * 18 

1656. and the 1 inquiry 1s different. Jon, th 

D be 

No falfſying at the queſtion is, if the ane is not for ever - conclude upon 
thepo:nttried, For or the judgment is ſet forth in the ſcire facias, as a judgment of 3 eade 
Trinity term, and the terretenants have pleaded nul tiel record, and record 

the iſſue is tried againſt you, and it is entred on the roll, quad ba Wnd al 

betur tale recoraum 3 Can you falſify this in the point tried! Thee tke eſt 
Judgment, is no need in this caſe for the plaintiff to ſhew any judgment, be. * ind 
2 con cauſe upon iſſue upon nul fiel record it is found that there is fuch brings 
duced in evi- A Judgr nent, and the defendant can never ſay, that this was not the ant pf 
dence. judg nent againſt him, but that it was another judgment ; becauſe had a. 
it is deter mined already agai inſt him, that there is ſuch a judgnient benefi 

againſt him. As the ifiue in tail ſhall never * a verdict in a by ine 

real action, in the point tricd; but he may lay, that there was this pl 

ſome matter omitted. As put caſe in any real action, there was 2 ie de 

verdict againſt tenant in tail, the iſſue in tail can never falfiy toi ml del 

verdict in the point tried directly, but only in a ſpecial manner, & pon! 

by 1a * that ſome cvidence was omitted, Sc. 1 * 

he e 


Obryan v. 


The judgment in the „ire facias does alter the matter, as in the 


we? 150. Cale of Obryan and Ram, where judgment was obtained againi a | Por 
judgment in femme fole. She marries; then the plaintiff ſues a ſcire facias again Is the 
3 eg huſband and wife, an d has a judgment quod habeat execution. Wi 1 al 
5 againſt both. Then the wife dies, and the plaintiff ſues out a fare no ſuc 
original judg- acids againſt the huſband, and has judgment guod habeat execu- þ KV m 
_— ionen againſt him, and reſolved to be well, upon a writ of 185 * 
Woodyer v. Out of ſreland : and ſo vice verſa (in the caſe of I/oodyer againſt 1 uk 
3 Cars ſpam, Mich. ꝙ Will. 3. B. R.) a feme fole recovered a judge"! bo 
. --*- - and then took huſband, yy the bee, and wife ſued out ſcire fa- 8 

cias, and had judgment quod babeant executionem, and then the wile | Lace 


died and the husband brought a ſcire factas, 5 had a” 
7 | 1e 
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WW The caſe of Ti/borne ver. Rag in 16 55 was thus: the defendant See Trin 
Ia a judgment was tenant in tail, and died, and upon a ſcire facias 12 * 3 
WE int the heir and terretenants the iſſue in tail was returned heir waer 
' End terretenant, and warned, and judgment was given againſt him ½. 589. 
3 default, and the intailed lands were extended upon an elegit; 

and upon an ejectment brought by the tenant by elegit, the deed of 

| WS: nail was given in evidence, and all this matter ſpecially found. 

aud it was reſolved, becauſe the defendant had an opportunity to 

hae pleaded this once to the ſcire facias, and had not pleaded it; 

be was cſtopped to fay it now, and ſo a judgment that did not bind 

me iſſue in tail at firſt, was by his neglect of pleading his title to 

the /cire facias made an unavoidable charge upon him. And that 
eeſolution was founded on the book of 39 AJ. 18. where the eſtop- 

oel is of ſuch a nature, as that it creates an intereſt in, or works ub | 
os, the eſtate of the land, there the jury are eſtopped. If this caſe Note. 1,1; 
bad been in ſpecial pleading, and the plaintiff had declared in debt chief juſtice | 
upon a judgment of Trinity term 1656, and the defendant had N 
WW picaded uf tiel record, if the plaintiff had replied, quod habetur tale cafe as this 
reordum, he had been gone; but if he had replied this ſcire facias, might declare 


ba | 


ment in the 


we eſtoppel, the defendant had been concluded. So u pon a demiſe ire facias. 


brings debt for rent, and declares upon the demiſe, and the defend- Pull be in- 
5 ; ' proceedings 
had a ſufficient eſtate whereout to make the demiſe, he has loſt the #gaioſt the 
benefit of the eſtoppel; but if he replied that the leaſe was made fs hel de- 
by indenture, and concludes, unde petit judicium, if he ſhall plead cum dimi/it 
us plea againſt his own acceptance of the leaſe by indenture, there generally, 
ic defendant ſhall be eſtopped; but if the defendant had pleaded ae 
111 debet, the plaintiff might have taken advantage of the eſtoppel the demiſe 
upon evidence, becauſe the pleadings are not brought to ſuch a point va by in- 


to give the plaintiff an opportunity of replying the Soap 


15 noel] juſtice. Here the iſſue is tried by the record, and here 
* the judgment of the court, quod habetur tale recordum, and you 
3 and all that claim under you are eſtopped by this, to ſay there is 
© luch judgment. And as to the other defendants you ſpeak of, 
ee. muſt take it, that all theſe either were defendants in the /cire 
Wis; or claim under them that were, becauſe all the lands muſt 
I <a to 2 been extended upon the cſegit. The law is clearly 
3 e cafe of Tilburn and Ragg, if feire fect is returned, and 
bei in tail omits his time of coming 1n and pleading, and lets 
agment 90 by default. FER = | 


4 1 This 


and all the proceedings upon it, and concluded his replication upon u. a 
3 by indenture, by one who has nothing in the land, if the leſſor Note, this caſe 


3 ant pleads bil habuit in lenementis, if the plaintiff repLes that he OE OS. 


fendant, quod : 
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ſeriptum ſuum relaxationis, Sc. gerens datum the fame day and ye, 


remiſiſſet, relaxaſſet, et in perpetuum. quiete clamaſſet to the 0eiel-} 
dant omnes ef omnimodos errores, &c, habitos fattos, &c. in, dit, 


tangentes ſeu concernentes judicium praedictum, ſeu in, circa, tangents 
Jive concernentes aliqua warranta, &c, quaecungue de vel aliqu mt 
concernentia idem; et hoc paratus eft verificare, unde petit ſjudicun 
fe pracdictus the plaintiff breve de errore praedietum projet di 
manutenere debeat, et quod idem judicium in omnibus affirme 
The plaintiff craves oyer of the releaſe, and it is entred in haec vert! 


&- 


$44) 


and 


1082 Mich. Term 3 Annae reginae. 
This term the caſe came on again in the paper, and after Openin 1 and 
the caſe only by Mr. King for the plaintiff, no body o in : . all 1 
argue for the defendant, judgment was given for the plaintiffl. po 
The judges ſaid but little, as I was informed, for I could roth: 
where I fat, and what they did ſay was to the ſame effect with whit = ; 
had been ſaid before, and all agreed to give judgment upon the pm i 7 _ 
| * K: . term 
of the eſtoppel. Pois juſtice cited the caſe of Day verſ. C. 5 
ford, 1 Lev. 41. (which is a caſe of the ſame nature with tha ; Win 
Tilburn verſ. Ragg) where tenant for life, the reverſion to hi: ' 45 
and heir in fee, acknowledged a ſtatute, and the heir let judemn 1 6% 
go by default, &c, as in that caſe, ZE Po 
Note; Mr. Brogerick in his, argument in Eaſter term cited: E 4 
caſe between Manaton and Norris, 34 Car. 2. but what it ws fudic 
know not. * % 
PBT : b * man 
Holt ſaid to it, that in that caſe the award was joint and f. alleg 
veral. 5 4 2 
1 cetur 
"A 4 & joins 
Davenant ver. Rafter. Ante 1046. Z 

Error. RROR ofa judgment in the Common Pleas, in an ation BF e, 
debt upon a bond of Coo. and judgment by nl dicit, qui n 
the plaintiff recuperet verſus the defendant debitum ſuum praedicin liae, 

et damna ſua occafrone detentionis debiti illius ad 50 folidos exdem the 
plaintiff ex afſenſu ſuo per curiam hic adjudicata, et the defendant V 
in iniſericordia. The plaintiff in error in propria perſona aft this « 
Fault of ori- for error the want of an original, &c. ef ſuper hoc the defendant | his p 
ginal. in error /mhiter venit by attorney, and prays oyer of the writ dd Wes 
error, which is entred zn haec verba, and then pleads, quod the plain ſri 
tiff praediftum breve de errore profequt ſeu manutenere no d, WF own 
Releaſe of er. becauſe after the judgment, and before the writ of error ſued fort caſe 
rors pleaded. Yig. 10 February 1703 at London, in the pariſh of St. Mary le bis (Not 
in the ward of Cheap, the plaintiff per nomen, &c. per quo WF beer 


W can 
that! 
ch 
W the e 
ceſen 
W plain! 
1 l judici 


. „ WT ene 
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— 


0 "nd purports a releaſe by the plaintiff to the defendant of all and 
In manner of errors, &c. had, made, Sc. in, about, touching or 
8 * cerning one judgment obtained againſt the plaintiff by the defen- 
Lune this preſent Hilary term for 600/. debt, beſides coſts of ſuit, 
: . in, touching or concerning any warrant, &c. whatſoever, of 
rh any way concerning the ſame; In witneſs, Sc. the tenth of 
Fbruary 1703: And then replies, quod the defendant in the ſame 
erm of St. Hilary in the plea of the defendant mentioned duds Ju- 
 ::; de ſimili ſumma et cauſa actionis verſus eundem the plaintiff 
E: int, and that the plaintiff the aforeſaid deed of releaſe ſaperius 


PK VVV 


5 FE 7 1 * 
. 


EI 


| gillationis ejuſdem, of the errors, &c. de et circa judicium prac- 
aum, of which he has now brought his writ of error, ſed de alio 
= judicio fic ut praefertur obtent, abſque hoc, quod the plaintiff remiſit, 
= ./1xovit, &c. to the defendant omnes et omnimodos errores, &c. in 

© judicio praediclo modo et forma prout he has alleged, ef hoc paratus 

e verificare ; unde the plaintiff ut prius fays, quod in recordo, &c. 
f/f eſt erratum, allegando errores Praediclos ſuperius per ipſum 
W Ll:7ats; and prays, quod judicium praedictum ob errores praedicfos, 

et alias errores in recordo et proceſſu praediflis compertos, revo- 
car, Cc. And to this the defendant demurs, and the plaintiff 
3 joined in demurrer. 5 | 


Note, the placita was, Placita irrotulata apud Weſtmonaſteriun 
E wram Thoma Trevor, c. juſticiariis dominae reginae de banco de 


Lorrino ſancti Hilarii, anno regni dominae Annae Dei gratia Ang- 


| lice, &c. ſecundb. 


| Mr. Broderick moved on the rule for judgment ii, and took 
& this exception to the plea, that the defendant in the concluſion of 
his plea prays that the judgment may be affirmed, whereas he ought 
to conclude it upon the eſtoppel, if the plaintiff manutenere ſer pro- 
% debeat his writ of error againſt the defendant contrary to his 
own deed of releaſe. And fo is the entry in Sir J/illiam Pelham's 
caſe, 1 C9. 14. 4. and 21 Edw. 4. 43. another entry accordingly. 
Note, in the book of Edw. 4. there is no contra ſcriptum, nor 


— 


— 


— breve, but it is pleaded to the errors.) For the court upon this plea 
” osnot affirm the judgment, but can only award a ml capiat per 
1 ä 


uo, 3 that wherever the defendant by his plea demands ſuch a judgment 
1 dhe court cannot give, the plea is ill. And upon that foundation 


eeſendant pleaded in abatement an attainder in the plaintiff, and the 


licum ct damma, Gc. and that was held to be a diſcontinuance, 
1 3 dns for 


bee aer elt, nee intenſe inter ei fore dat, uit, derbe, 


3 the caſe of Biſje verſ. Harcourt was ruled, where in afſumpſit the 


I Plaintiff replied a pardon, and concluded his replication, ande pelit 


Ate * 


223 — 


f I breve, as they have done in this caſe. And it is a general rule, 


* 


— dub Sang 
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— — 


— — 
„ 
—_ 


— 


—— —— —— 


— 
FE ˙ . rene; A * 
& 4 == EMEA 


* . — a > 
X wy CLIT wm. w———_—— 
— Jo rr ESC 1 
: Ka * 
4 $ 


— — * — — F — tort — = SIS — — — 
— _» ” - ” *; % > — — — — — - _y — 
— 2 —— — —ů — — . — — - * —— — - —— AT — — bs 
* 3 1 — — ” —_— 
p SRI Ss 2 — RS — 
— (hy 9s - 
— 


— 


dot ſaid by 


What aver- 


WIR 


„ „ — 


1 
wt. 
. 


1054, Mich. Term 3 Annae reginae. 


(2) This was for he ought not to have concluded in bar, but only have affirms] 
Mr. Brodich, (a); for the matter of the replication being triable by the record © 
but I report it and not by the country (in which caſe only upon a plea in abatemey © 
As edges” after trial had the plaintiff can have final judgment) the plainis 
rang he could have only a reſpondes oufler, To this it was anſwered and « 
caſe of Bie ſolved by the court, that the beginning of the plea, and the conch. 
bh N ſion of it, till you come to thoſe words, et quod idem judicium & 
as ave Often | | © | 4, Ek, 
heard it from Was proper and right, and therefore the addition of thoſe word, Wa 
the chief ju- hut ſurpluſage, and that ſhould be rejected. And Holt and Pp 
ae ſaid, that the plea was a bar of the writ of error; and Powell ſas 
The words he wondered how Mr. Broderick could fancy it was an etope. 
Ane of” Holt ſaid, that where in debt for rent the plaintiff counts on 4 6. 
the errors. miſe, and does not ſay by indenture, the defendant pleads mi Ju. 
buit in tenementts, the plaintiff may reply, the demiſe was by in 
denture, and demand judgment, if againſt that the defendant fy! 
be admitted to plead the plea ; it is a good replication, and the d. 
fendant is eſtopped. But it in that caſe the defendant had replix 
an eſtate, and gone to iſſue, on evidence the iſſue might have ben 
againſt him, becauſe he did not rely on the eſtoppel in pleading; 
but here this releaſe is not an cſtoppel, but a bar. 


Then Mr. Broderick took another exception, that it was nit 
averred any where in the plea, that this judgment, of which th: 
writ of error was brought, was the ſame judgment, the errors in 
which were releaſed, except only in the body of the pleading of 
the releaſe, as if there were ſuch an averment in the releaſe itſel, 
which was naught : for no iſſue could be taken on that; but there 
ought to have been a diſtin& averment of that, either in the end of 
the plea, as you ſee it often in pleas of recoveries in other actions 
Sc. or elſe after the words, de et concernen. judicium proedifiun, 
the defendant ſhould have added, exi/fens idem judicium, of which 
the plaintiff has now brought his writ of error; and fo upon that 
averment iſſue might have been taken. 


ment is good? 


Holt chief juſtice ſaid, there was never ſuch a form of pleading 
And Pawel! ſaid, it was better this way. ; 


Holt chief juſtice. The plea is good now after the releaſe is {ct 4 
out upon oyer, for now it appears to be a releaſe of this judgment, 3 
and it ſhall not be intended that there was another judgment be. I 
_ tween the ſame parties of the ſame term. And your replication 1 
not good; for if there were another judgment, to which this te 
leaſe might be applied, you ſhould have pleaded it ſpecial'y and 
certainly, and- have averred, that this releaſe was a releaſe of the 
errors in that judgment, and ſo have given the plaintiff an mT 
3 | tunit) 


2 
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wvonity repli 
For if there be no ſuch record, the very foundation of your repli- 


EDS ne 
£5 
1 


* 


8 | © . 
of anſwering that judgment, as by pleading nul tiel record. 


for if there be no other judgment, this releaſe re- 


ales this judgment, and the traverſe is of a thing in the air. 


Mr. Eyre ſaid, that there was a precedent in Raſtal, where a 
of errors was pleaded, and the concluſion of the plea was 
is this is. But the court agreed it was not the proper way of 


T be court would not alter the rule, 


Copley ver/, Delaunoy. 


N an action of debt upon a bond in the Common Pleas, the 5. C. Foe 
lk, 366 ö 
Want of ſpe- 
Ez ; | cification 
defendant prays oyer of the bond, and it is entred 7 haec verba, pleaded in 


plaintiff declares, quod cum the defendant at London, Gc. per 
quoddam ſuum obligatorium, &c. omitting the word :/criptum, The 


and pleads in bar, that the plaintiff had not ſpecified the bond ac- bar. 


| | cording to the act of parliament, and the plaintiff demurred. 


Mr. ſerjeant Whitaker moved the court upon the rule for judg- 
ment for the plaintiff, ft, &c. that this was a good plea in bar, 
for it was a temporary bar. Like the caſe of an outlawry, which 
is a good plea in bar in an action of debt. And as in this caſe, after 
the time limited in the act of parliament, or that the plaintiff has 
paid the penalty, he is intitled to ſue again; ſo in the caſe of an 
outlawry, after a pardon, or reverſal of the outlawry by writ of 
error, the party is reſtored to his action. And yet the judgment 


upon the plea in bar is final to the plaintiff in that caſe, as well as 


in this; and therefore this may as well be pleaded in bar as that. 
Secondly, if this be no plea in bar, yet now by the demurrer the 
plaintiff has confeſſed, that he has not ſpecified the bond, and there- 
tore the court cannot give judgment for him; for by the expreſs 
words of the act of parliament the debt is not recoverable, Thirdly, 
the declaration is naught, for the omiſſion of ſcriptum; for the 
debt cannot be raiſed without deed. + 


verjeant Selby. That the reaſon of the caſe of outlawry is, be- 
cauſe the debt is forfeited to the crown, and fo the plaintiff had no 
right of action, which diſtinguiſhes it from this caſe. But that 
according to Ferrur's caſe, if this plea be a good bar, it muſt be 
a perpetual bar, which it is not by the act of parliament, and 
therefore it is no plea in bar. As to the third objection, he ſaid, 
that the bond being ſet out upon over, it did now ſufficiently ap- 
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PP. 1243. Trevor chief juſtice, This matter cannot be pleaded in bat Go 


128. 


It ſeems that 


Per ſcripßtum J racy juſtice. As to the third objection, the caſe of Sir Millan 


1 defendant pleaded nil debet, and there was a verdict for tit 


— 


— 


— 


<3 


pear to the court, that there was ſuch a bond, and that made n 
declaration good, —- ; 


it is a temporary bar, and that is but a plea in abatement , and 6: 
is the difference between a plea in abatement and bar, 


Tracy. The words are, the debt ſhall not be recoverable, hn 
yet the right of action remains. The difference in the caſe of W. eſtete 
lawry in the plaintiff, where it ſhall be pleaded in abatement, 110 
where in bar, makes this -matter plain. In treſpaſs, and other I i 
Co. Litt. actions where the damages are uncertain, and conſequently the 3 pe” J 
8 TH. right of action not forfeited, there outlawry can be only pleaded xz ME 
C. B. 162, Abatement; becauſe, though the plaintiff is under a diſability ar 
ſuing, yet the right of action remains in him. Otherwiſe in del 

aſſumipſit tor a ſum certain, &c. there the debt being forfeited 1 
the crown, the plaintiff has no right of action in him, and ther. 
fore in thoſe caſes outlawry may be pleaded in bar. But the proper 


way of pleading this is, with a, reſponders debeat quoilſque, &c. 


WE dbuc 
uff oi 
chree 
action 
the c 


mieden. Trevor Chief juſtice. As to the demurrer, though it does co. 
ſcion, for a feſs the matter of not ſpecifying, yet that ſhall not hinder the 


on plaintiff from Having his judgment ; for want of a ſpecification 
but what is like all other matters, muſt be taken advantage of 1n a regular way, 
wellandſuffici- and by proper pleading. 

ently pleaded. „ 

Rex v. the biſhop of Cheſter. 
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ſuum obligato- 


rium omitted Courtney verſ. Greenville is in point, that it is well enough. Not 
in debt ona in that caſe, per quoddam ſcriptum ſuum obligatorium was left out; 
bond. but yet there being a profert of the bond in the end of the decl- 
Cro.Car: 209. ation, and upon oyer the condition of the bond being ſet forth 
and by that it appearing to be a bond with a condition, and alſo 

eing found by the verdict upon iſſue upon „vit, that there ö 

debt due to the plaintiff, the court gave judgment for him. 


And the like judgment was given in this caſe, the rule being 
made abſolute. 1 


ns. 99 2 8 3 not it 
Co. Lit. 4. Biſhop of Wincheſter ve. Wright. I 
a. 144. 2. | | | | 


Debt does not IN debt for rent upon a demiſe of a fiſhery to the defendant for 


lie for arrear : ns 0 . ER ' 

of rent refer- h three lives, the plaintiff in his declaration ſet out the demiks 3 
ved upon a virtue cujus the leſſee. entred, ef flit et adbuc eſt inde poſſaibruu. Ws 
leaſe for three The I 


the lives. | _— 5 : | plaintif 


— 


* " _ * . 4 * av 


WE inf, And ſerjeant Pratt moved in arreſt of judgment, that 
= appeared upon the declaration, that the eſtate for three lives was 


Continuing, and therefore debt did not lie, it being a rent iſſuing 


CSerjeant Hooper in anſwer ſaid, that this was well enough after 
verdict, for that nl debet put all the matter in iſſue, and if the 
Wt had not been determined, the plaintiff could not have had 
WW. {ccdict; and that that matter indeed was the greateſt matter lit i- 
5 Igeted at the trial, and therefore the continuing not appearing di- 

rectly, the ccurt would take the eſtate to be determined. 


= 71 ſaid, that the averment in the declaration of the fuit et 
=, Ec. was an expreſs averment that the eſtate did continue; 
bet if it were only indifferent, it would not be good, for the plain- 

tiff ought to ſhew expreſly in his declaration, that the eſtate for 
three lives was determined, or elſe he was not intituled to bring his 
action of debt within the ſtatute of Hen, 8. Which was agreed by 
E the court, and the judgment arreſted. POET 


Buckſome ver/. Hoſkin. 
e | | | 6 Mod. 203, 
Writ of error was brought of a judgment in ejectment in the ; Selk. 32. 
| Common Pleas, and the defendant in error ſued out a ſcire Saite facias 
aas quare executionem non, to compel the plaintiff to aſſign his guare execu- 
crors, and there was a variance in the ſcire facias from the judg- ine in 
ment; for the judgment was of two meſuages, and the ſcire facias ſetting out 
cccited it to be but of one. And Mr. Raymond for the plaintiff in the judgment 
cror, perceiving the variance, pleaded nul tel record of the judg- 1 
ment. And now Mr, Williams moved, that the ſcire facias might | 
be amended, becauſe it was but vitium cleric! in varying from the 
record, which was his inſtructions; and he cited 2 Ventr. 49. 
where an original in treſpaſs, of treſpaſſes done in two Kings 
reigns, contra pacem naſtram, was amended and made, contra pa- 


- niram et contra pacem Jacobi nuper regis, by the curſitors 
inſtructions. | 
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Halt chief juſtice. This is a good ſcire facias, but only it does 1 
t indeed come up to your caſe. In that caſe in Ventris the ori- Ce. 


rocker. 


= 
I ginal was Wrong, and therefore it was amended. Ante, 564. 


of 
ſe 


Us, 


Pooell juſtice agreed ; and that uon con/tat to them, but there 


ws be ſuch a judgment as was recited in the ſcire facias. 


And 


—U— te 
EO 
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diſcontinue. 


the fault was, that it did not fit the caſe, as it is here. And! 


a ſcire facias upon it, in the time of King James, which rectei 


and the ſcire facras recited it to be per breve dominae reginae Au. 


King that now 1s; that was amended. 


mules, per nomen A. B. militis et B. C. recuperaverunt, &c. but tht 


regis was miſtaken for nuper Oliveri, and was amended, bc 


Mich. Term 3 Annae reginae, 


| e 


And for this reaſon they refuſed to amend it. Then M. W 
liams moved, that the writ might be quaſhed ; but the Court {i 
there was no fault in the writ to quaſh it for, and that he my} 


Note, in that caſe in Ventris the writ was a good writ, if 1. Wi 
treſpaſs had been all done in one King's reign ; and therefoæ ! 


the difference in the writs for ſeveral treſpaſſes, where they ar 
done in one King's reign, or in more, is in the concluſion, c. 
pacem of one only, or contra pacem of both; which was the ref 
why the court, in Ventris, held it a matter of fact, and not a ny. 
ter of law, as was objected, and amendable. See 2 Ventr. 40. 


Afterwards at another day Mr. Williams came and prayed, thy 1 
the ſcire facias might be amended, and cited 1 Roll. 199, and 707 
Barnes verſ. Worlich, where the bail ſued an audita querela, wi 


the audita querela, and the capias againſt the principal, and th 


return of it; which capias was awarded in the time of Eliza, 


lrae vicecamiti noftiro de S. directum, which is to the ſheriff of th 


Holt chief juſtice, That was a bad writ, and a fault in the bod 
of the writ. 


Milllams. I will next cite your Lordſhip ſome caſes of writs d 
ſcire facias amended, that were right writs conſidered in themfelies 
22 Edi. 4. 6. b. a ſcire facias was brought to have execution dt 
a judgment recovered by A. and B. Sulyarde for the defendat 
prayed, that the writ may abate, becauſe the judgment was rec 
vered by A. only; but the court amended the writ, becauſe it vi 
but v!72:um clerici. 11 Hen. 7. 2 5. 4. a ſcire facias upon a jucg- 
ment in aſſiſe, where one of the plaintiffs was knighted after ti: 
judgment, the writ was brought by A. B. mil. and B. C. mil. and 
the recovery was recited to be by A. B. mil. and B. C. modo ni. 
whereas the record of the judgment was by A. B. mul, and 5. C 
without naming him mes; and the court held, that the writ V 
ill, becauſe it ought to have been, cum A. B. miles, et B. C. ui 


_ 
= 


it was but the miſtake of the clerk in miſreciting of the record, and 
therefore it ſhould be amended, 2 Keb. 175. Williams v. Man, 


in a ſcire fer inquiry, in the recital of the judgment, curid dann 
| Ki 


| 


- 
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|. ns a judicial Writ, and the miſtake in the recital of the record, 
boch the clerk had before him. 2 Co. 372. Wheadon ver ſ. Sugg, 
n writ of inquiry of damages the writ mentioned, that the 
; ©. atiff was nonſuited, deo ad enquirendum cc ine Permiſſa, 
WP ci; the judgment was upon demurrer ; and yet, becauſe it 
is a judicial writ, it was amended in the King s Bench after error 
boscbt there upon the judgment. So the caſe in Keb. was after 
or brought. 3 Co. 760. Whalley verſ. Moſeley: the writ of in- 
Al q Keuiry 


% but the writ was made returnable Mercur poſt tres Trin. 


executed Martis poſt tres Lin. and it was amended by the 
WE... becauſe it was 0777wm clerict to make it returnable upon an- 
. ber day than was warranted by the roll; and it might be exe- 
ned upon the day of the return. But otherwiſe it had been, if 
be writ had been executed upon the Wedneſday, the day the writ 
na 1 was returnable, 2 Sid. 7, 12. there the court refuſed to amend the 
„ eturn of a copias ad ſatrsfaciendum, but here they take the dif- 
m rene between that, and a venire facias, becauſe (as it ſeems) 
dat is to be made out by the award upon the roll, which reaſon 
alles this caſe. 5 5 


\ The court refuſed to amend, becauſe the plaintiff in error had 
taken advantage of this miſtake in the writ, by pleading nul 7el 
cord; and becauſe this writ was a good writ upon the face of it, 
and all that was amiſs in it was, that it did not fit the defendant's 
caſe, Holt chief juſtice ſaid, that if the defendant had appeared, 
and taken no advantage of this variance, the court might have 
mended it. But here nul tel record is pleaded, and can we 
mend when they have taken advantage of it. He ſaid alfo, that 
his is not ſuch a miſtake as makes the writ erroneous, but is a 
; [miſtake in a matter of fact. He faid alſo, that the plaintiff in 3 
cror might plead to this writ of ſcire facias, the writ of error pie to 
epending, but then he muſt ſhew in his plea, that he has aſſigned ie frcias ts 
is errors, or elſe the plea is naught. Powell faid, that at this aaa 
ate you might amend all variances in writs. Now ſuppoſe a for- tors. 

edon were brought for ten acres, could it be mended and made 


I e actes by the curſitor's inſtructions. Pomell and Holt doubted 
3 3 of this. | | | | 


00 


8 00 
Ives, 
no 
Cant 
eco. 
Wa 
my 
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nll 
At another day the caſe was ſtirred again, and the chief juſtice 
m WG bid, the caſes were many of them obſcure, and ſome of them 
| tha 3 for faults apparent in the, writ itſelf, and that the caſe in 2 Cro. 
, 0 es the ſtrongeſt caſe for the amendment. But he ſaid Mr. 
or lam ſhouid have cited his caſes at firſt. He ſaid, that here a 
lat man was warned, to ſhew why execution ſhouid not be granted of 
can ene meſuage, and when he appears, you will make him anſwer 

14 | TE for 


of damages was awarded by the roll returnable Martis poſt tres 8 
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1060 Mich. Term 3 Annae reginae. 
for two meſuages. That it was hard to alter the writ in ſobdl # 
and make it quite another thing; that they might ſue out Wt 1 8 
«writ, becauſe it was another record. Powell ſaid, that this hy * 
nul tiel record was a good plea when it was pleaded, and ha. = : 
variances were not amendable, . 0 5 


Mr. Williams did not move any more, but took out: _ 
ſrire facias, to which the plaintiff in error pleaded the _ 
ſcire facias depending, for delay, it being no plea by reaſon 9 * 
variance. | . 


Viaere of this caſe? becauſe the caſes cited by Mr. Nil 
ſeem to be ſtrong to the purpoſe, and the court (as ] though! 
| ad 


ruled the matter haeftanter, 


The laſt day of the term upon a motion by Mr, Salkeld in tn 

Brewſter v. Caſe between Mr. Brew/ter and Wells for the curacy of Aldgat, 
Wells, O Mod. {czre facias out of the Petty bag returned in the Queen's Bench 
5 repeal the Queen's letters patent granted to Wells, was amende 
and Sping a man's name was amended and made Spring, by th 
inſtructions given to the clerk of the Petty bag; and the clerk & 
the Petty bag, who made out the writ, was ſent for to amend i 
becauſe he who made it ought to amend it; and the court er. 

amined him touching the truth of the inſtructions. 


The laſt day of Hilary term 3 Ann. (abſente Holt chief juſt: 
upon the motion of Mr. Pengetly a ſcire facias was amende; 
and where the judgment was recited as a judgment of the thut 
year of the Queen, that was amended, and made the firſt, age. 
able to the record. But in both theſe cafes the amendments wer 
made before plea pleaded, immediately upon the return of tit 
ferre facias. 


in 
Certainty, ASE, wherein the plaintiff declared, that in conſideration AM 5 
— * the plaintiff had promiſed the defendant, to buy up fu bin WW 
Ann. cap. 16. all the plums he could, and deliver them to him, the defend 3 a4 
& ſtat. 3 Geo. promiſed to pay the plaintiff fo much per hundred for the b ay 
p. 3. and blue plums, and ſo much for the white, and avers that I! WW T 
bought and tendered the defendant ſo many black and blue plu", Wl dit 

Ante, g and he refuſed to accept them, to his damage. After verdid 1 he 
Tender and the plaintiff Mr. Page moved in arreſt of judgment. Firſt, tu WF a 
8 de, it did not appear how many blue plums, and how many ny th 
ceptance. plums there were, 1d eff, how many of each fort. But to tv 74 
it was anſwered and reſolved, that the black and blue ones bei Wl Gi, 


to be both of the fame price, it was not material; otherwil, 


N * * WY, — ey 
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4 2 the white and black had "been put together without difference. 

k q . Secondly, that the plaintiff did not aver, that the plums he ten- Averment aid. 

„rcd were all he had bought, or could buy; and unleſs he had ed by verdict. 
be ſo, he had not performed his part, and was not intitled to 


; 1 . his action. But to that it was anſwered and reſolved, that that 
us now cured by the verdict; for unleſs the plaintiff had proved, 
. dat thoſe were all he had bought or could buy, it would have 


3 . . |: f 
been againſt him, for want of proving the performance of the 
12 


Regina ver /. Tuchin. 


A N information was preferred by Mr, Attorney general againſt $ ©. Silk. . a4 ><. 
2H the defendant, for writing and publiſhing a libel called the 4 3296 8 %. 111 
1 Obſervator, and the Osſervators laid in the information were very 268. 1 N * „„ 
; ; ſcand2lous. Iſſue was joined im the cauſe in Trinity term laſt, and Venire facias 1 5. K. S.. 1 | 
| the venire factas was returnable the 23d of Oclober, which was the © ___ ; il 
W ft day of the term; and the diſlringas was teſted the 24th of Srv tele 
Odier, and it was moved in arreſt of judgment, the defendant 24 in infor 
being convicted upon the trial, that this was a diſcontinuance. are 
This being a cauſe of great expectation, it being a proſecution di- | 
rected by the Queen at the inſtance of the Houſe of Commons, it 
was very elaborately argued by Sir Thomas Powys the Queen's pri- 
mer ſerjeant, and Mr, Attorney general ; that it was amendable 


10 by the award upon the roll, which is mnftanter, ideo praeceptum 
" 9% c. and which the clerk ought to have purſued. And after 
" very folemn and long arguments on both fides, the court this day 


argued the caſe ſeriatim. 


Gould juſtice held firſt, that it was amendable at common law, Amendment 
upon the authorities following. 2 Bulſt. 35. a caſe cited by Y- in criminal 
verton in the caſe of Odington 4 4 n 
wer ie caſe of Odington ver. Darby, where two men were | 
indicted at the aſſiſes for felony, and found guilty, and the indict- 
ment was in the ſingular number. And Zelverton doubting whe- 


un ther it were good or no, reprieved the men, and put the caſe to 

an nine of the judges at the table, who all agreed, that the indict- 

hee ment was amendable, and accordingly it was amended, and the 
the men were hanged. Raymond 440. Englefield and Smith's caſe. TR 


2 rs 445. the book ſays, the ſecond exception was, that the in- 
dictment ſets forth a certificate from the commiſſioners under their 
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n bands, but not under their ſeals as the ſtatute requires; but the 

ck BR Ourt reſolved, that in regard the certificate found in haec verba in | 
i OE verdict appears to be under their ſeals, it ſhall be amended, and 

i It was amended, 1 Sid. 243. Rex verſ. Percivall et alias: an in- 

6 1 letment for a riot in the city of Canterbury, and the were fa- 
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10 Mich. Term 3 Annae reginae. ; 
cias and other proceſs were directed vicecomiti bus de Canterlus ec 
where there was but one ſheriff, and the return of the proce, y,, 4 
by one only; and the court upon examination of the ſheriff of 4 
Canterbury upon oath, that there was but one ſheriff, amended the « 
proceſs; and that at common law, and not upon the ſtatutes (x F 
Jrofailes, He ſaid, that there was but one caſe againſt this, and 40 
that was the caſe of Theobalds verſ. Newton, Stiles 307. where in 40 
an action upon the ſtatute of inmates, the d/?r1ngas bore teſte on: 00 
Sunday, and out of term, and upon a queſtion whether it yer F 
helped by the ſtatute of jeofails, it was reſolved by Rolle chick 40 
juſtice to be excepted. Note, Holt chief juſtice obſerved pon 60 
this caſe, that it was ſtrange, when the bar was ſo learned | . 
was in thoſe times, that no body thought of the ſtatutes of amend. K 
ments, which they muſt needs have done, if it had not been taken * 
for granted by all men, that the ſtatutes of amendments had ng | ex 
extended to criminal cafes ; but they went upon the ſtatutes of 5 ni. 
failes.] And in the caſe of the King very. Sherington Jula ey 
I Cro, 311. and 1 Jones 320. where in a que warranto the wir ex 
was miſawarded, and a verdict for the defendant; the verdict wa F. 
ſet aſide, and the court held, that the ſtatutes of fegfailes did not | 201 
extend to guo warrantos or informations of intruſion, becauſe the 
King is not bound unleſs he is named. 1 5 
= 3 Jor 
Secondly, if it had not been for the authority of the cafe of far 
Bradley ver. Baggs, Yelv. 204. 2 Co. 283. I ſhould think i of 
well enough, becauſe it is a continuance from day to day, which 66 
no day intervening is a perfect continuance. | The cafe of 1. it 
was thus: a writ of appeal was ſued out returnuble @ die ſaifh de 
Michaelis in 15 dies, which was the ſixteenth of ©9er, and the or 
capias upon it bore teſte the twenty-third of Ce&ber, where it | 
ought to have born fee the ſixteenth of C&cber, and was return- | 
able e&abis Hilarii, which was the twenty-third of 7 anuary, aid wa 
the exigent upon this capias bore teſte the twenty-fourth of m. 
muary, where it ought to have born te e the ſame day of the ge- rel 
turn of the capias, viz. the twenty- third, and the exigent Wis th 
returnable a die ſanctae Trinitatis in quindecim dies, which is the ee. 
twentieth of June following, and the allocatis comitatibus, it WW :: 
iſſued upon it, bore ze/te the twenty-firſt of une, where it ougit T. 
to have born tete the twentieth, and for all theſe gaps in the p'- Ar 
ceſs the court held the appeal to be diſcontinued, becauſe e] pe. 
proceſs ought to iſſue inſtantly, and without any mean time tte on 
one before the other.] But however that may be, I hold it, f Wi ::; 
be ill, to be amendable at common law. 3 n 
| | ma 
Diſcontinu-— Pozwys juſtice. The words of the ſtatute of 8 Hen. 6. c. 15. 9% ta 
me 


mation a- 


ance in infor- Very general, That the King's judges of the courts and places f 


mendable by 
Hen. C. E. 1. 


—_ Which 


4 
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= « which any record, proceſs, plea, warrant of attorney, writ, pa- J wo 


4 gel, or return, which for the time being ſhall be, ſhall have 
1 « power to examine ſuch records, proceſs, words, pleas, warrants 
of attorney, writs, panels, or returns, by them and their clerks, 
and to reform and amend (in affirmance of the judgments of ſuch 
W « ;ccords and proceſs) all that which to them in their diſcretion 
W « meth to be miſpriſion of the clerks, in ſuch records, proceſ- 
eg, words, plea, warrant of attorney, writ, panel, and return 
« (except appeals, indictments of treaſon, and of felonies, and the 
E « Qutlawries of the ſame, and the ſubſtance of the proper names, 
« ſurnames, and additions left out in original writs, and writs of 
« exigent and other writs containing proclamation) ; ſo that by ſuch 
« miſprifion of the clerk no judgment ſhall be revers'd, or an- 
« nyl/'d.” Now the words of the ſtatute being general, and the 
exception reſtrain'd to appeals and indictments of treaſon and felo- 
nies and outlawries of the ſame, it is ſtrange how this ſtatute came 
| ever to receive ſuch a reſtrain'd conſtruction, as that it ſhould not 
| extend to criminal caſes, againſt ſuch plain words. In my lord 
| Fi/zwalter's caſe, which was an information in nature of a 90 2 Lev. 149. 
| warrants for a fi hery in the river of Thames in a place extending 3 Keb 405. 
a a = | 4485, 519. 
into ſeven pariſhes, the verrre facias was out of one of the pariſhes * ? 
only, where it ought to have been out of them all. And there m 
lord Hale was of opinion, that it was helped by the. ſtatute of jeo- 


of is of 21 Jac. I. c. 12. where after a verdict the vin coming out 
i WE of more or fewer places than it ought to be, is helped. See 1 Sid. 
ch 6b. 1 Keb. 191, 215. and that though it was in the caſe of the King, 
. it being not included in the exception, which is only of any writ, 
wh declaration or ſuit of appeal of felony or murder, any indictment 
the 


or preſentment of felony, murder, or treaſon, or any proceſs up- 


: It on any of them, or any writ, bill, action, or information upon 
n- any popular or penal ſtatute. And Hale faid, that the exception 
and was an excellent key to explain the ſtatute by, and a perfect argu- 
J. ment that 22 cis non exceptis the ſtatute was to take place. The 
te- reſt of the court were indeed of another opinion, upon the caſe of 
was the King and Sherington Talbot. 1 Co. But however, I am ten- 
the er of giving my opinion upon the ſtatute, but I take it to be well 
that it is, or if it be not, yet it is amendable by the common law. 
vgit To prove it to be well as it is, he uſed the ſame argument as Gould, 
po. Andes to the cate of Bradley verſ. Baggs, he ſaid, as it was re- 
vary WR Ported in J. there was a gap of ſeven days, which was a great 
the ae, and by Croke's report of the c:ſe, the court went vpon that 
it >. And in Tb. there are other faults. As to making the 


mendment he ſaid, that there had been much bolder amendments 
made; that this was only an error in proceſs, and was a mere mi- 
ale of the clerk, That befides thoſe caſes of amendments at com- 
n law in criminal caſes cited by Mr. juſtice Gould, there was 
| = ä Plumme's 


—_—_— —_— 
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Plumme's caſe, Palm. 480. the defendant was outlawed upon an 1 


dictment of murder, and the exatius was ad comitatum with WA G 
ſaying meum, and the attorney general prayed a certiorori t, 4, b. 
coroners, to certify where the defendant was exactas, to the nj e. 
that upon the return thereof they might amend the return 9 the I * 


exigent, according to a precedent cited in the time of Eduari jy 
where one Stanley was indicted, and it was in ſome places $4, 
and a certiorari was awarded accordingly. 1 Sid. 66. I Keb, 19 
215. Rex werſ. Nerd. Upon iſſue joined in an information of ve 
jury, one of the jurors return'd upon the venire facias was nun 
, S. and upon the diſtringas he was named F. S. jun. but he wy 
not one of the twelve that tried the cauſe, and all the judges art 
it to be well as it was, and ſome of them held it was aided by th 
ſtatutes of jeofar/es, informations at common law not being with 
the exception. And Tww!/den denied that, but held it to be amend. 
able upon 8 Hen. 6. the exception being only as before. He cid 
alſo 1 Roll. 201. 1. 36. Thorp verſ. Fanſhaw : if the award d 
the venire facias upon the roll be well, and this writ of venie f. 
cias ill, yet it ſhall be amended by the roll; the roll being the 4 
of the court, and the warrant of the writ, and the fault is only th: | 
miſpriſion of the clerk: this caſe is there ſaid to be cited Ty, 
9 Ez. which caſe is reported in 3 Cr. 572. Rogers vorſ. Birl 
and was alſo cited by him. Where upon iſſue joined in debt up 
a bond, the venire factas was returnable ſabbati poſt oftabas Tri 
nitatis, and the diſtringas was teſted the day after craſtinum Jr. 
tatis, and becauſe by the award upon the roll the venire facios wi 
But note, that returnable craſtino Trinitatis, which was well, and was the warrant 
peg 2 to make the venzre facias, it was the default of the clerk to met 
of the 76%, of It contrary to the roll, and it was therefore ordered to be amendel 
the 4/ringas. according to the roll. He ſaid, that he admitted that theſe cats 
were only civil caſcs, but that the uſe he made of them was 1 
ſhew, that theſe variances were only miſpriſions of the clerk, an 
were therefore amendable in this caſe, for the ſame reaſon that the 
were amendable in thoſe. 


Gould juſtice in his argument cited the caſe of Sir John Curſm 
7X. 2 Cr. 529. an infermation upon the ſtatute of recuſancy for ti 
recuſancy of the wife, the defendants appeared, and the record w 


5 | Cc 
et praedi us Johannes Curſon et Magdalena vemunt, et p gel c 7 
Magdalena dicit, quod ipſa non eſt i de culpabilis, et de hoc fo! | Ga 
ſuper patriam, et attornatus domini regis fimuater ; and it mu 5 
moved in arreſt of judgment for the defendant, that this pica d m 
only the plea of a feme covert, which was void without her huldu 8 
Joining with her, and conſequently no iſſue was joined: but , * 
pearing to the court, that the docket was, guod Jof annes os = 
miles et Magdalena uxor ejus, &c. placitant non cul, the) — 


4 
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; : | 1 the warrant to the clerk, who ought upon that to have 
dawn the plea in both their names, and when he omits the huſ- 
I 7 dand's, it is but the miſpriſion of the clerk, which ſhall be amend- 
ed. and it was amended accordingly. | But otherwiſe, if the entry 
NH ad been, that the baron and feme had pleaded, quod tft non ſunt 
it culpabiles, becauſe that would have altered the iſſue. 


I 
"0 
* 


pPeunell juſtice made three queſtions. Firſt, Whether this ze/te of 
me writ the next day were a diſcontinuance. Secondly, If it were, 
whether it was amendable by the ſtatute of 14 Ed. 3. c. 6. or 
8 Hu. 6. And, Thirdly, If it be not amendable by theſe ſta- 
tes, if it be amendable at common law. As to the firſt he ſaid, Diſcontinu- 
tit was a diſcontinuance. All proceſs muſt be teſted the ſame time ane. 
chat it is awarded. So is the caſe of Bradley ver ſ. Baggs, and the 
reaſon of it is, that the award of the court only warrants taking out 
ol the proceſs at that time, that it is awarded. And if any time 
nnatervene, it is a diſcontinuance in all caſes at common law, and 
conſequently the proceſs to the jury here is diſcontinued, and the 
Aiſtringas is without warrant 21 Edw. 4. 20. Br. contin. 82. at the 
return of the venire facias the defendant was eſſoined, and had day 
by his eſſoin to Faſch. and it was held, that the jury could not 
have an idem dies, as you do in caſe, where there are two defen- 
dants, and one of them is efloined ; but that there muſt be a habeas 
| corpora to the jury returnable at the ſame day. There muſt be a 
chain of proceſs. The diſtringas might as well be teſted the 25, 
| as the 24, for they are both equally unwarranted by the award of 
the court, which is the reaſon why the 7%e in the preſent caſe is 
Wrong. 5 | | 


| As to the ſecond he ſaid, the words of the ſtatute were very ge- 
neral, and might take in criminal cafes, and caſes where the Queen 
| was a party; but he could not think, that the judges in all times 
could have been fo miſtaken, as to take ſuch caſes to have been out 
of the ſtatutes, if the ſtatutes had extended to them; as it appeared 
& plainly they had done, by reſorting always to the common law for 
amendments in theſe caſes, and not amending them upon the ſta- 
| futes. [The words of the 14 Edw. 3. are: © It is aſſented, that by Ew. g. c.6. 
the miſpriſion of a clerk in any place, whereſoever it be, no pro- does not ex. 
© ceſs ſhall be annulled, or diſcontinued, by miſtaking in writing my web roo 
one ſyllable or one letter too much or too little; but as ſoon as _— 
= © the thing is perceived by the challenge of the party, or in other 
manner, it ſhall be haſtily amended in due form, without giving 
: advantage to the party that challengeth the ſame, becauſe of ſuch 
miſpriſion.] That which he took to be the reaſon, why the ſta- 
tute of Edw. 3. did not extend to theſe caſes was, becauſe the 
amendment is to be made upon the challenge of the party, that 
7 . e ”- here - 
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Jeſte of an ori- given upon the foot of thoſe ſtatutes. 


writ of aſiſe with the concurrent opinion of all the judges, upon confideraticn 


ſaid judges in 


5 ever ſince.] But ſome think that a judicial writ differs, and thit 
term, upon 


writ of entry ter the judgment, and the court held, that this, though certfel WM 
was after the to be ſo, could not be taken to be the venire facias in this action, 
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there is a miſtake, and without giving advantage to the par Ny. 
The Queen is challenges the miſtake. And the Queen is never: named 13 88 
henden of parliament by the name of party. Now this act extends Ki, | "08 
flature by the proceſs out of court, but the court by this ſtatute had no * © 
word party. amend any miſtakes in entries upon the roll; and theres 1 
8 H. 6, was made to enlarge the judges power of amendien 
that it ſhould extend to other things beſides proceſs, but it wa n 
intended to be extended to other ſorts of caſes. And the 8 Zn. 
ſhall be expounded by the words, challenge of the party, in th 
14 Faw. 3. and the exception was only put in in majforem cautim Wil 
As for the ſtatutes of jeofarles, the firſt, which is 32 Hen. 8, c. 30 . 
tied up by the recital all through, and the body of the ad, o Wis, i! 
party demandant and plaintiff, and the party tenant and defenday., 
and though there is no exception in this act, yet it was made * 
great queſtion, if this act extended to the vouchee, where he ee; 
into the warranty, and became tenant, and a verdict paſſed for hin. 
the judges adhered fo nicely to the very words of the ſtatute, I 
all the ſubſequent ſtatutes of fefailes there are exceptions, which eu. 
tend to except theſe caſes, though, if there were none, they ouyht 
all to be expounded upon the foot of this firſt ſtatute. Hale che 
juſtice ſeemed indeed in my lord Fitz200/ter's caſe to think, that ; 
was within the ſtatutes of jeofarles, but there was never any Judgment 
. | But ſuppoſing it were a ci 
3 caſe, it may be a queſtion, whether this fault in the 7e of the 
5 writ would be amendable or no. Now the teſte of an original writ 


fore the 


The 7% of a 15 not amendable. And ſo it was reſolved by the houſe of lords, 


was duodecno . . 
for duodecimo, of Cages caſe, 5 (9-45 . in the caſe of wad lord Hees, ſand 3 
and not a. judgment given in Wales upon the authority of that caſe was fe- 


8 verſed. And upon that occaſion the record of that caſe was ſearched 
the Writ aba- 


for, and found not to warrant the report, And Holt chief juſtice 

Note, This faid, that the record of the caſe is in Co. intr. tit. err. p. 9, 250 

was ſeid bythe. and the judgment of the court is contrary to the report, for the 

the caſe of Writ was not amended, but the fine was reverſed. And as I hate 

e * heard Tw2/den juſtice ſay, the eſtate is enjoyed under that judgment 
road this 


'. ES 


meotion made the Tee of that is amendable by the roll. 


This matter was madea 
93 queſtion in the caſe of Carew verſ. Merler, 3 Cro. 820, where in ei 
alk 026. | W 


of a judgment in deb ö | - d at- 
N of a judgment in debt, the venire fac ias appeared to be teſte 


return and out N | . | WO bot 
as and that they would intend the cauſe was tried without any, which 


the judgment Was helped by the ſtatutes of jefailes. But as to amending it, they 


5 reverſed. took this difference, that the return of a writ might be amel 
ier 129. n. 


"20 ed, becauſe that is warranted by the award upon the roll, and there 
A ſcire facias in C. B. was teſted on a Sunday, and the judgment was reverſed, Dier 168. n. 17: 
2 5 — 
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f T re being made different from that, might be amended. But the 
FF le of a writ can never be amended, becauſe the roll makes no 
acion of that. But he ſaid, it was the neſcience of the clerk to 
ic the %e of another day than the award of the court was, for 

; 


WT. 1h to know, that the writ ſhould be teſted, when the court 
| WS. os it. The later books have gone contrary to this caſe in 
, where the writ has been an ill writ, as if it were teſted out 
( term; but this was a good writ, and therefore it ſhould ſeem, 

uit were not amendable. But in Jelv. 64. Nevill verſ. Bates, 
WE... 117 facias was returnable 15 Hil, and was teſted the 12 of Fe- Fife of a judi- 
=... which was after the return, and it was amended and made cial writ 
a as. . | amendable. 
eo ite before the return, becauſe it was but the default of the clerk. 

aa © precedent was ſhewn, where a venire faczas teſted out of term 
as amended and made to bear tete in term; and in the principal 
e case, the di/fringas was teſted the 12 of February, and amended, 
n and made to agree with the return of the venire facias, becauſe but 
uc miſpriſion of the clerk. And the caſe of Lee ver ſ. Bacon, Yetv. 
x. 4, 09. in treſpaſs in the county of Salop, and not guilty pleaded ; 

Wc vnire factas was vicecomiti, omitting Salop, and yet the ſhe- 

if of Salap returned the jury; and it was amended, becauſe it 
eas the fault of the clerk. He concluded, that if it had been a ci- 
il caſe, he ſhould have thought it amendable upon the ſtatute of 
Hen, 6. becauſe it was but the miſtake of the clerk, and appeared 
o them to be fo upon the examination they had taken of the 
matter, | 


1 E 
— — 


As to the third point he ſaid, that he admitted that there were 
amendments at common law. But the inſtances of what was done 
with relation to records in the ſame term, would conclude nothing, 
becauſe it is not a record, though the entry be made, till after the 


bat ſaying of my lord Coke, that at common law miſpriſion of the 


2 
7 Hp 


c(erks in another term in proceſs was not amendable by the court, 
ein another term the roll is the record; muſt be underſtood of 
ne award of the proceſs by the court upon the roll. For the miſ- 
on of the clerk in making out a writ with a wrong 7efte is not in 
I the breaſt of the court, and therefore that ſaying muſt be reftrain'd ; Hen. 6. 40. 
„ the award of the proceſs upon the roll. For proceſs is never 
n otherwiſe in the breaſt of the court, than as they award it; and 
ercfore there will be no difference as to this amendment, whether 
dee done in the ſame term, or in another. There is no caſe of 
mwendments at common law, where it has been extended fo far as 
mend proceſs, but only the acts of the court in entring continu- 
cs. There have been amendments made in criminal caſes as at 
Inmon law, but never any that were founded upon the ſtatute of 
A. b. But 1 cannot come up to theſe caſes : as Harris's caſe, 
= | IN F 
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term, but is during all the term in the breaſts of the judges. And $ Co. 157. a. 
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2 Cr. 502, [The caſe there was, a record of an indictment of . 

ſance was removed into the King's Bench by certiorari, and in th 

joining the iſſue theſe words, er Richardus Maren qui pro FEES 

rege fequitur ſimiliten, &c. were leſt out; and it being moved in 

court, that there was no iſſue joined; the court, in regard it was but 

a matter of courſe, and the omiſſion of it was but the default of 

the clerk, ordered it to he amended, and it was ſo done, and thole 

words inſerted, though it was divers years before, and in the time 

We of another clerk of the peace, yet the preſent clerk of the peace was 

1 | ordered to amend it.] The reaſon of that was, becauſe it Was 

. 5 looked upon to be a thing of courſe. But I cannot come up to i: 

That is not this caſe. I cannot come up to that caſe in Pars: 

neither, and there are multitudes of caſes contrary to it, where ot. 

lawries have been reverſed for that exception. That caſe cited b. 

Yefverton does not appear certainly, what the miſtake was, and tl; 

ſingular number for the plural might be very material. As to th: 

amendment in Sir n Gurſon's cate, that might be, becauſe 1 

vas but a mere miſtake in the entry, and there was a docket to 

warrant the amendment. As to the caſe in Keble, there they 

thought it was well, becauſe that juryman was not one of then 

that tried the cauſe ; and they thought it was the fame man, and 

that nen was only a farther aſcertaining of him; and I do not 

Amendments find that it was amended. I think criminal caſes may be amended 
in criminal ca- T7 3 5 8 8 | | ROLE 

{es may be as as far as civil caſes might by the common law. But then in order 

far as they to know how far that is, you muſt look into the old books, 

_— and fee what was done before the 14 Edt. 3. and where we can- 

law. not find any precedent of an amendment to warrant it, we mutt 

| not extend our power of amending at common Jaw indefinitely, 

And this bcing an error in proceſs, I think it is not amendable at 

common law. 


Holl chief juſtice, This is an omiflion in a point material. The 
7c/ie of the diſtringas ſhould have been the 23, and it is the 24 
the diſiringas ſhould have iſſued the ſame day the venire facias wo 
returnable, Suppoſe a man has day in court the 23, and no new dy 
is given him till the 24, this will be a difcontinuance, becauſe he, 
having no day given him on the 23, is at the expiration of the 23 ov: i 
of court, and when you give him a day upon the 24, you give F 
him behind his back. The defendant indeed in this cafe had a diy 
upon the roll, but then the writ of az/tringas is without any Warrant j 
by the roll, being different from that which was awarded by tie 
court, and ſo the dfringos iſſued without any authority. So there 
is a material variance between the writ iſſued, and the award of the | 
court, and that will make it a different writ from that which wis 
awarded, This is a good writ, and the ſtatute intended only 0 
amend writs that were vicious by the miſtake of the clerk, in xn 
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agas, you muſt make it, as if it iſſued the 23 of October, when 
indeed it is a vicious writ, and iſſued ill. If this miſtake had been 
in proceſs in a civil caſe, it had been aided after verdict, and ſo 
in thoſe cafes ſuch miſtakes may be amended or not at pleaſure, 
«hich will anſwer all caſes of ſuch amendments in actions between 
party and party. But I would be glad to ſee ſuch an amendment 
between the ſtatute of Hen. 6. and 32 Hen. 8. Indeed a tefle, that 
18 5 Able, or upon a Sunday, or out of term, is amendable, be- 
mile it is a plain miſtake of the clerk. And cat was the Nen of 
me caſe of Nevil verſ. Bates: there the eſte of the vemre facias 
das after the return and ill, being to diſtrain | jurors not ſummoned. 
The cafe of Bradley verſ. Boggs proves that this is a diſcontinuance: 
13d it is the conſtant courſe to 20e the ſucceeding writ the ſame 
day the former writ was returnable, and it is always {o done 1n the 
Common P! eas, however it may be uſed here. But the clerks are 
not agreed it ſeems about this matter, and ſo it ſeems to be a mat- 


+ had been in a civil action, and therefore 4 fortiori 1 think it not 


den xdable In a criminal proceeding. 


After the chief juſtice and Powell had delivered their opinions, 


that this miſtake was not amendable, Powys who had delivered his 


opinion with great dubiouſneſs, and concluded it only, that he ra- 
ther thought! it r than not; becauſe as he ſaid, it ſhould 


not go upon a court divided, came over to them, and held it not to 
be amendable. 


have been printed, all the proceedings having been taken for the 
Di purpoſe in ſhort-hand, and was not for the ſame reaſon fo exact in 
taking the arguments of the judges, which therefore may not 


e y have been miſtaken; and therefore I ſhall add fome few 


cles that were cited in this cafe. that are not cited betore, but 
out any inference or application. 


For the amendment 1 Cr. 144. Sir Humpbry T ifton and Sir 


„ Aßbley's caſe, in a quo warranto ag gainſt the corporation of 
75 


1 
Edertie 


3 v:rtute vel pPraetexiu literarumm patentium g geren tin datum 


17 /ac, Reg. but the words gerentium datum 17 ac. Reg. being in 
te margin of the paper book, and a ſtroke made croſs "them, "the 


Was moved, that they might be inſerted, having been omitted by 
we meer negligence of the clerk. And though 1 it was oppoſed, be- 


ter of ſkill. I ſhould have thought this miſtake not amendable, if 


Note, I was not preſent at the arguments, expecting it would 


one, a judgment was entred by er by conſent, of all . 


Clerk in ingroſſing the judgment had omitted them. And now it. 


dule none of the ſtatutes of amendments extant to caſes where the 
King 


ting a letter or ſyllable wrong. But if you will amend this di- = 


9 


G „ * / Fe" 
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Roll. 196. 


1 


action of debt, upon the venire facias 24 jurors were returned, ard 


cauſe the writ was not warranted by the award upon the roll; and 


to cauſe any ene to be outlawed, Sc. 2 Sid. 7, 12. An attorney | 


Mich. Te 


King is party, and the amendment will alter the record in fab. 
ſtance, and ſuch an amendment cannot be made in another tem 
much leſs in another year; yet it appearing to the court to have 
been the intent of the parties, to have thoſe words in, and Mr, A. 
torney certifying, that they were inſerted in the paper book by hi 
own hand, according to their intent, and it not appearing, when q. 
to what intent that ſtroke was made croſs them ; it was held by all 
the judges to be amendable by the courſe of the common law, and 
as well in another term, as in the fame term, and as well in + 
caſe of the King as of « common perſon ; it being a meer miſprificn 
of the clerk. V 


Againſt the amendment 34 Hen. 6. 20. upon an iſſue joined in en 


upon the habeas corpora, and all the proceſs after, only 23. And 
for this all the proceſs after the habeas corpora was held void, and 
that it could not be amended, and a new habeas corpora was gran 
ed. 2 Noll. 3. 11. Upon an iſſue joined in an action of debt, the 
diſiringas was awarded upon the roll returnable zz res Faſch. but 
the writ was made out returnable quindena Paſch. and a trial es . 
had on that day, and judgment for the plaintiff; and reverſed, be. WW 1.1; 
though the docket was, that the d:i/?ringas ſhould be returnable WW wth 
guindena Paſch. and that the parties ſhould have that day, yet they That 
would not amend the award, the roll being the act of the court n e 
another term. Dier 211, in error to reverſe an outlawry, the 


| It 15 « 


writ of exigent was awarded upon the roll returnable cc. Mich. WM perſo 
and the writ of exigent was made returnable menſe Mich. and ad quir- 5 ; 
tum comtatum tentum inter octabas et menſem the party was outlawei; Wil ;;- t 
and erroneous, becauſe the writ ought to be warranted by the roll. dat! 


Nb. 60. Brigs verſ. Thompſon : an information upon the ſtatute of | in 


21 Hen, 8. againſt a ſpiritual man for taking land to farm, upon i- na | 


ſue joined the venire facias was awarded upon the roll returnable I ind, 
coram nbis ubicuuque, &c. but the writ of venire facias was made Wil b Hie 
returnable cram nobis, leaving out the words ub:cungque, &c. not deten 
anſwering to the roll, and utterly uncertain, the King's Bench be. WM there 


ing removeable; and for this the judgment was arreſted. 8 C. 102. vas“ 
b, Blacknnre's caſe. The ſtatute of Henry VI. does not extend to 
_ appeals, nor to pleas of the crown, or to any proceedings upon T] 
them, for they are excepted, nor to the amendment of any ex:g1, } 
gave inſtructions to his clerk, to make a capras ad ſatisfaciendun 
returnable in Trinity term; and he ſeeing that the laſt day of that 
erm was the twenty-fifth of June, by miſtake in writing Fuly for 3 
Zune, made it returnable the twenty-fifth of July: and upon mo- 
tion refuſed to be amended, That the ſtatutes of jeefartks dre | 
- | extend | 


— 
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3 "nd bo this caſe, 8 Co. 163. a. Blackmore's caſe, when a verdict 
W bon an iſſue tried is given. So miſpriſions are not remedied by 
„2 Hen, 8. 18 Elig. or any other ſtatute, but remain yet not 
wendable, in appeals or pleas of the crown, as indictments, &c. 
er any proceedings upon them; for they are excepted in the act 
J. 6. and the ſtatute 32 Her. 8. and 18 Elig. does not ex- 
end to them. 27 Ventr. 17, 35. Perry's caſe: In an information 
of forgery, the forging was laid at S. and the publication at D. 
asd upon iſſue joined the venue was from D. only, and it was held 
bo de a miſtrial, and not aided by the ſtatutes of zeofarles, neither 
Within the words, nor intention of them; though it was urged for 
de King, that it was an information at common law, and ſo not 


: ; 2 a 
W within the exception. 


S. C. Salk. 42. 
S. C. 6 Mod. 
1 
1 | | oy 5 3 Danv. Abr. 
N adminiſtrator cum teſtamento annexo, durante abſentia of an 351. p. 4. 
executor, brought an action: and upon demurrer to the de- 3 Salk. 23. 


: ; | : 1 if an admini- 
W claration Mr. Broderick took exception, that it was ſaid in the q,o 1 


ceclaration only that the executor was abſent, and not ſaid where, atjentia of an 
WS for it might be only from this court, and it ought to have been oy — 
W :crred, that the executor was abſent in partibus tranſmarints. err 
Phat in all caſes of a temporary adminiſtrator, if he will bring an ribus tranſma- 


action, he muſt aver that the adminiſtration has continuance. So . 


Slater ver/. May. 


WE i is of adminiſtrator durante minors aetate, he muſt aver, that the 5 Co. 29. . 


perſon during whoſe minority, Se. is under the age of ſeventeen. 
W 5 Keb. 212. Buckley verf, Welch; if an adminiſtrator pendente 
% brings an action, it was agreed by the court, that he muſt aver, 
it the conteſt continues. And there is no authority in the law 
zgainſt it. As to the caſe in 4 Mad. 14. Hodge ver ſ. Clare, where 
na. /cre facias brought by an adminiſtrator durante abſentia upon 
Wy + judgment, and upon demurrer to the ſcire facias this exception 
dd to have been taken, and that the court reſolved, that the 
14 defendant ought to plead it; upon ſearch of the roll in that caſe, 
Wy {crc is a full averment, that the perſon, during whoſe abſence, 
Was in partious tranſmarins, and no ground for the objection. 


The chief juſtice and Powell ſaid, that the adminiſtration du- 
ante abſentia muſt be intended of an abſence out of the realm, 
ad therefore the adminiſtrator plaintiff in his declaration ought to 
wer, that the executor is out of the realm. And the chief juſtice 
ad, that it was reaſonable there ſhould be ſuch an adminiſtrator, 
and that this adminiſtration ſtood upon the ſame reaſon as an ad- geerLut. 342. 
miniſtration durante minori acetate of an executor, viz. that there | 
ſhould be a perſon to manage the eſtate of the teſtator, till the 
4 O | perſon 


— —„— — 


n 
2 ates * 
— 9 
— — 


— > 
2 
We ev, dens . 
* 

8 


— — — 
— 
ä — — 
" ET ICE 
* N 


„%) 0 
ee eee e 
1 e 


— — — —-— 


4 
Ph 
— 


. ů af Ar Dae 
r 1 r 


n 9 n D 
— — 
— 0 „ 
* mn . n 
mew: G ACT 0 0 * 2 
r DS < aan INEEANETY 


1 ECO EE ECL 


— 


— — 
Np 


2 — — 
— + rs * * 


A 


— 


r 


— — * Fo 5 8 
CCC 
Ae En Is 


r 


r 


25 NO IL ST IH, i 
S e e 


— 


Fon 
bay = — SARA =P —— — 
— —— — — wee * : ane SIP 8 2 F 8 we OR £ 5 —_—_ 
- r ne ET DE EIS ß ß On I EY 2 Wa ah Rex: aj 5 
— ah nts, DER CE ies Ira eg er I IS 2 25 . 2 r Rat rea ARES "EF 
W 3 MLS Ns : 9 — HEY : 4 ae wont In 


L > 9 3 P ISM REES = 9 3 
3 e . d A TIED 825 
J%%%%%%%Sd%%%C%%%%%%dſſſ/ͤͤä ù V ]ĩ] - ꝗq . ĩ 8 


s 4 2 . 
& * es, een wa Sv y * SH G14" . 
— >" CA - ö l 4 485+ a, 7 oh 
TEARS V5.4 FE oa "Opt 2 AX * [To * = 5 N > 
— 


a nan r 3 — IS 
. nes 3 r 
* l ad ee be] Ie #14 _ — 
_ ©. 7 7 
5 5 8 
C 3 E « * 


ws ant 


2 0) tA 2 

rr 
ſts : 2 113338 
FFF oP gle" pes 3 2» 


- 71 1 72 2 i 
a 1 - - * - . 4 * - kb bo Rods Bron + We _ 
— I ” 222 — & - OY 2 <. * 1 — 1 . — ne — _ YI 
" l a! — 2 roy: p * þ — — os Y vey) — 2 di 
* 3 N F N we , wa, $24 7 a — - — 8 - . 2 r . 
1 J3 . . ner Sang 3 , —_ 9 4 _ mari... —— R — ws 8 ISS 2 Nt r 
— x — Se >, — * r HI P 2 „ —— y : De : 7 
— — = - W — * ns Pe. ea EE IL * F N oy WAY * 4 — - — = — 
any , * * — 2 - — — — — DS a ry A N TH oe 97 > h — = "$4 >- — — = — 3 5 a 
- I N n — 1 n ore —. jr AX; a Sp 2 OSS — — K > 8 Ie ; — 2 
A int 2 — —_— => Wo. Bd dn - =g . — ee g 3 4 20 2 — 3 X 2 — - ds : Fa ; 2 
* _ 2 £ "I ® TP ko — 2 — 8 r n 2 2 . - — =. x 
D — ” >, > y 2 T x - 5 Bot Fe 2 Ta. 
— * — * r 2 b N a”; N ** ol £ . — * & V2 E r oa SS 7 92 E —˙ Ä fs WA. Bs 
1 . — — 
7 


— 8 


> 


RTE 


Rae * — 
oy yr; : 


. 

— W 

— —— — 
57.4 A 


. N — . * 
, — * "> * 2 


+ Ro 8 
2 E- - 
— CT — wot 2.0 2 — 
4 _— 2 . D Sr 
. R 


SJ = t3 CO B | 


- — jt CIC ht "= — 
_ — "ER — "SI — — = n whe wn acme —— —„ 9 8 4 = — mL "4 = 2 by > wa» —-ů — 8 e — — - B22 — 22 
— — = * o n „ er 1 — © c = 2 * 3 —— — yo — ay —— — ö 5 - - 7 _- —5 % 2 
r r 3 x + N 5 — oe OE LEE TRY — r — S ory d ” * 2 . ; T - 
5 9 2 — 7 _ „ A A * A anner r on K re n * " N EO II ENCE. 8 * , 
be : 2 : y EE 4 — 
a . . 1 x — . * 3 een * 
* * 
OY 


3 r 


I 4 
25 wy 
A r 
9 9 
„ =- 
A 5 MP Ld a 1 
2 . by 25 5555 
. N 3 ry EDITS 
l l 5 1 AY e 
1 * A bs . 
# 
ws bs A We — pI 1 — —— — Nr 2 — — 2 
, r e WA > = Sr 1 8 ” _ 5 
"a tr ARR oi - 8 2 . L — . % 3 2 1 * 3 5 8 (= _ * — — 
< =, Er er ns S AR. Sens. a 4 ene mas a 1 — —— 2 — 3 _ Fe 2 * roxy 4 2 * " — 2 Tax og — CO Es 
* — - ? G m 
- 
; r re 5 
D 
< r ks — 
————— - 
+ — - 
Pan” CG 
4 


„ +4. ith. * 


1 INS 


PX 


Lad 
Lt 


1072 


— ; 


Mich. Term 3 Annae reginae. 


oy 73. 

1 Bulſt. 79. 
2 Ro. Abr. 
5 
Barnard. 81. 
An admini- 
ſtrator reco- 
vers a judg- 


| Wi 
4 
F 
— 


ment, and ſues 
out a fer f2- and before the 


cias; on whic 


the ſheriff re- 


he had ſeiſed 
goods, Wc. 


ted remanſe- 


_—_— 


perſon appointed by him is able. And he ſaid, u 


pon the obſeryz. 


tion upon 4 Mod. fee the inconveniences of theſe ſcam; 


— they will make us appear to poſterity for a 


eads. 


Judgment was given for the defendant. 


Clerk ve, Withers. 


| Writ of error of a judgment in the Common Pleas upon 3 1 
ſcire facias by Cierk againſt the defendants, ſheriff of man 
dleſex, The caſe appeared to be, that one Dives as adminiſtrar,, 
of J. S. had recovered a judgment for 304 /. againſt Clerk, and 
ſued out a eri facras upon that judgment, directed to the den. 
| ; And upon that writ the deſenday; 
returned, that he had ſeiſed goods to the value of the debt, :nq | 
that they remained in his hands pro defed7u emptorum. Afﬀterw.rs;, MB 
goods were ſold, Dives died, and Clerk ſued ou; 
this ſcire facias to the defendant, to ſhew cauſe why the «coi; WM 
turned, that ſhould not be reſtored to him; as ſuppoſing that now Dive: i; 
dead, there is no body can have the fruits of the execution. And | 
upon demurrer to the writ, judgment was given for the defendant | 


dants, ſheriff of Mzdadleſex. 


rnt in mani- in the Common Pleas. 


bus pro defectu | 
emptorum; before the goods were ſold 
{herift to have reſtitution. 


When the 
defendant's 


goods are ſei 
ſed on a Heri 
acids, the 


debt 1« dif. 
Charged. 


This cuſe was argued ſeriatin by all the judges ; and by their 


unanimous opinion judgment was affirmed. Note, the matter was 


not debated in the Common Pleas. | 


Gould juſtice. J am of opinion, that judgment ought to be | 
affirmed, for theſe reaſons : firſt, becauſe Clerk is by this ſeifing | 
of his goods in execution diſcharged of the judgment; and thete- } 
fore where upon a fer? facias the deferidaht paid the debt to the 
ſheriff, this was held to be a good plea to an action of debt upon 
1 Lut. 588. So in a ſcire farias | 
upon a judgment the defendant pleaded, that his goods were taken WM 
in execution by the ſheriff upon a fer? facias upon that judgment, 
and well, 3 Cro. 237. So in Dike's caſe, Trin. 30 Car. 2. B. K. 
rot. 504. (ſee the caſe by the name of Dike verſ. Mercer, 2 Su. 

394.) where two men were bound jointly and ſeverally, and judg- 
ment and execution had againſt one of them, and his goods ſeiſed, 
but the ſheriff had not ſatisfied the plaintiff, nor ſold the goods: 
and in an action of debt againſt the other obligee, he pleaded this | 
matter; and it was held, it was no plea for him, becauſe it Was 
not ſatisfaction; but it was held, that it would have been a 


the judgment, 3 Co. 208, 390. 


+. 


parcel of 


e. 
block. 


„the adminiſtrator died, the defendant brought Aire facias apainſt the | 


good ö 


plea 


4. 


aw 
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whe 
he | 
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ea for that defendant, againſt whom the judgment and execution 
| was obtained, if he had been ſaed again. Secondly, the ſheriff e rag 
may ſell the goods by authority of Jaw, without a writ of vendi- 3 
anni exponas, and after his year is expired, and he is out of his on a feri fa- 
ice. And fo is 2 C. 73. The caſe of Thoroughgood in Noy 73. f 
is, that if the plaintiff dies after a Feri facias awarded, YET” "TOE 7. power * 
ſheriff may levy the money. And if the plaintiff makes no exe- be is out of 
cutors, nor adminiſtration is as yet committed, the money ſhall be AE: 
brought into court, and there depoſited, until, Sc. And Where Plaintif dies 
1 fieri facias goes to the ſheriff, he cannot return, that the plaintiff ++ oe 
5 dead, and therefore he did not execute it, 1 Cro. 459. or if he“ 
execute it, and levy the money, and the plaintiff dies after that, 
and before the return of the writ, the executor or adminiſtrator 
ſhall have the benefit, and ſhall have the money, 1 Cro. 459. 
1 Cid. 29. Where the executor ſues an clegit upon a judgment 
recovered by himſelf, and before the debt is levied. dies inteſtate, - 
the adminiſtrator de b0nzs non ſhall take advantage of this execution: 
otherwiſe, if he had died before execution ſued out. The ſub- 
ſtantial part of the execution in this caſe is executed in the life-time 
of the executor, and there 1s nothing wanting to compleat it, but 
the formal part. For as ſoon as the ſheriff ſeiſes the goods by vir- 
tue of the writ of fiers facias, he gains a ſpecial property in them, 
and may maintain treſpaſs againſt the defendant, if he takes them 
away. So is 3 Cro. 635. So he may maintain rover againſt a 
| franger, that takes them away. Wilbrabam verſ. Snowe, 2 Saund. 
47. 1 Lev. 282, And in that book Ke/ynge holds, that the pro- 
perty is diveſted out of the owner, and veſted in the party at 
whoſe ſuit the writ iſſued. When the fheriff has returned, that 
he has levied 1001. an action of debt lies for the adminiſtrator - de 
hams non againſt the ſheriff, This is not like the caſe of Cleve and 
Ver, 1 Cro. 450, 457. 1 Jones 385. where an executor ſued out 
an extend; facias upon a ſtatute, and before the inquiſition taken 
died, and the adminiſtrator de bonrs non ſued out a /berate, and 
the execution was held to be void, becauſe by the death of the 
executor the writ of extend: facias abated ; for there was a farther as — — 
act to be done, which is not in this caſe, dig. the awarding a | 
berate, which is an act of the court; and till that is awarded, 
the execution is not compleat. | | 
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Powys juſtice ſaid nothing new, as I obſerved, but only that 
the caſe in Sid. 29. was a ſtronger caſe than this. 


Powell juſtice. IT am of opinion, that this ſcire facias does 
not lie. The queſtion is, what ſhall become of the goods, whe- | 
ther Clerk ſhall have them again? He ſuppoſes that no body has a Re. WA! 1 
üle to them but him, becauſe he has the general property. I 8 Jt | wil 

ras ſhall 11, 
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and fell, though he is out of his office, and not the new {| 


Upon a Feri 
facias the 


ſheriff May 


pay the: mo- 


ney to the 
plaintiff. 


ſell the goods. For when he has returned, that he has ſeiſed the 


Difringas nu- of which writ there are two ſorts, The firſt the old ſort, which 
is mentioned in the book of 34 Hen. 6. 36. u. 5. to diſtrain be 


ber wic. two 
jorts. 


by tlie court. But then it is objected, what ſhall become of the 


that the money muſt be brought here, and ſhall be kept in cour, 


Jam of opinion, that the judgment ought to be affirmed, 


For the writ is, quod fiers facias de bonts, Sc. et denarios ills | 


has nothing to do but to bring the money into court. And the 


. . « | = | 4 FF 1 . 
ſhall not determine how it would have been, if execution had :» mentes 


been in part executed. As my brother Gould obſerves, it is à 8000 oer 
plea by the defendant, that the ſheriff has taken his goods in eye. | praeyal 
cation, and ſtill detains them. An execution is an intire ths bor. 
and that ſheriff that takes the goods in execution, ſhall 90 4 1 4 pal 

.,, = One ( 
And ſo is 34 Hen. 6. 30. u. 5. the reaſon of which MER old ih 
cauſe an execution is once begun before a writ of error allowes PET 
and a writ of error that comes after is no ſuperſedeas to the 8 = 
tion. For the ofhcer in that caſe is only to go on to compleat it. 90. * 
This caſe differs from the caſe of Cleeve and Veer, becauſe in thy —_ 
caſe there muſt be a 4verate, which muſt be awarded in the court. _ : 
aud that is the reaſon of that caſe ; becauſe there is ſomething f. en 
the io be done, and therefore the death of the executor plaintif = 
abates he writ, But in this caſe a venditioni exponas is not awarded | 


moncy, when here is no plaintiff in court to receive it? As 0 Wi 
; . » * > o * . ; ud * : 
as money recovered in the executor's lite-time, till the perſon that je , 
. . . — g 3 ; 1? II Ji 
nas title applies to the court for it, and upon producing to tile : 
. „ + _ 5 "Hy | 8 
court his title, 97g. his letters of adminiſtration de bonis non, the 8 he ba 
* Ap A 0 : : 8 12 1 
court will deliver him the money. ö 


Holt chief juſtice, The queſtion is, whether the defendant in 
the action ſhall have a ſc:re facias againſt the ſheriff or no? And 


1. Becauſe, after ſeiſure of the goods, there is nothing to be 
done by the ſheriff, but to bring the money into court, though in- | 
deed if the ſheriff pay the money to the. plaintiff, that is well, 


upon 
9440 
ae 
judgn 
that \ 

3 the d 
death of the plaintiff after the ſeiſing of the goods, does not hinder i upon 
the ſheriff from executing the reſidue of the writ, which is to WM |; 
bring the money 1nto court. = | | l 


habeas coram nobis, Cc. fo that when he has ſeiſed the goods, he 


"2 Though the ſheriff is out of his office, yet he is bound to 


goods, and that they remain in his hands pro defectu emptorum, 
that is no diſcharge to the ſheriff, but only an excuſe to the court, 
But he muſt ftill fell the goods even without a venditioni exponus, 
and he is compellable to do it, though he is out of his office. 
And for that purpoſe a d;fringas nuper vicecomitem lies againſt him, 
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acumitem, ita quod Bond ill venclitioni exponat, pt denarios prove- 
nientes liberart facial praefato nunc vicecomiti, ut ipſe vicecomes de- 
zurics illos coram ju} ciariis hic habere poſit rel 5 Jour, ad reddendum 
rnefato quer enti. And if this writ lies, it proves that he has an 
authority to ſell the goods; or elſe it wanld be unreaſonable, that 
the party 1 ſhould have ſuch a writ. For conſider what 1s to be 
gone ON £018 writ, for the ſheriff muſt return iſſues againſt the 
og ſheriff upon it, and fo in infinitum; which would be ſtrange, 

10 compel a man to ſell goods, that hes no authority, The other 
ſort is indeed new. Lou have it in Raft, Intr. 164. Theſ. brew. 
90. and is to diſtrain the old ſheriff, to fell the goods, and have 
the money himſelf in court at the return of the writ. Then 
dance the ſheriff is compeliable to ſell the goods, what hinders him 
rom doing it, though the plaintiff is dead. The ſheriff is an- 
ſwerable for the value of the goods aft /r he has ſeiſed them, and 
he is bo hund to fell them at all events, and he is bound to the 
valne he has returned them to be of. And though the goods are 
oft or reſcued from him, he is bound, not to that value they 
may after appear, or be found to be of, but to the value he re- 
enced them to be of; that is the value he is bound to, and an 
action of debt lies againſt him for that value. And that is the caſe 


— — nth 


in Saunders's Reports (2d part 343. Mildmay verſ. Smith) and by 


the ſame reaſon he is compellable to ſell them according to that 
value. 


4. The plaintiff has no farther remedy againſt the defendant, 
* 1: whom he recovered his judgment, but muſt go on againſt 
the ſheriff, For the defendant having loſt his goods, may plead, 
levied by eri facias, in bar to an action of debt or ſcire facias 


upon the judgment. And to this purpoſe is the caſe of Atkinſon 


aud Atkinſon, 3 Cro. 390. where in a ſcire facias on a Judgment 
2 g etinue, the 8 pleaded, that upon a diſtringas upon that 
indemenr to the ſheriff, he delivered the goods to the ſheriff; and 
that was held to be a good plea. And the ſeiſing the goods upon 
the d/tringas is the ſame thing in that action, as levying "the money 
upon a fer: ' facias in other caſes. And as my brothers ſay, it has 
den held to be a good plea, that the defendant's goods were ſeiſed 
upon a . eri Jaclas. | : os 


4, This caſe differs from the caſe of Cleeve verſ. Veer. The 
judges held there, that the extent was void, becauſe the writ was 
dated. But why? Becauſe no right was veited by the extent. 
ror the purport of that writ is to extend and ſeiſe into the King 
hands, that he may deliver to the plaintiff; which is to be +I 
upon the award of the liberate, which could not be awarded in 
that caſe, becauſe the executor, who was plaintiff, was dead; any 
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the plaintiff could not enter without a /berate. 


more than where an executor ſues a ſcire facias upon a judy 
ment, and has a judgment, quod habeat executionem, and the, 


dies, the adminiſtrator de bots non cannot ſue execution. But 
here is no necefſity to have any thing more done, or any act of 
the court, to enable the ſheriff to ſell the goods; but in that Cafe 
And this dif. 
ference ſcems to be intimated, though not ſo clearly, in the cafe 
cited out of 1 Sid. 29, Here the ſheriff is become reſponſible to 
the executor for the value he has returned the goods at, and he ;; 
chargeable to the executor in the right of the teſtator. And. when 


that right is come to the adminiſtrator de bonis non, the ſheris 


ſhall bring the money into court, and upon the adminiſtrator 4% 
bonts non coming in and ſhewing his letters of adminiſtration, he 
thall take it out. Here is no further act to be done to impower 
the ſheriff; for though the return of the reſidue 77 cuftodia pro 
defect emptorum is a- good excuſe, fo as the ſheriff ſhall not be 
amerced, though he has not brought the money into court; yet 
he muſt ſell the goods in convenient time: for if a di ringas 1 


taken out, he muſt ſell the goods before the return of the writ 


8 C. Salk. 
76, 498. 


S. C. 6 Mod. 


244. 

Debt on a 
bond to per- 
form an a— 


ar then MN 171 | 
any or them, by virtue of any 


| 88 „ ESD 
leaſe, alignment of 
| W : 


or elſe he forfeits iſſues. 


Armit ver/. Breame, 


- Intr. Hi 2-4:2, Rot. 2473. 


| \EBT upon a bond conditioned to perform the award of | 


Jol Olley, &c. of and concerning all ſuits, Cc. now de- 


pending between the ſaid Charles Breame and Theophilus Armitt, | 
for or by reaſon or means or on the account of any erection, edi- 
fices, piles of wood, pipes, water-courſes, balconies, back-doors, } 
ways and paſſages, or other act, matter, cauſe or thing whatſoever, .} 
by the faid parties, or either of them, in or to the detriment, da- 


4 


mage, annoyance and impediment, or, by infringing on the right 
of the one or the other of them reſpectively, erected, placed, built, I 


— 


4 
4 
i 


* 
0 


citizens of the city of Laden, governors. of the ſaid hoſpital, & } 
leaſe or aſſignment of leaſe, 0 | 
other power whatſoever : and do and ſhall produce and ſhew NY 
the aid arbitrators, or ſuch of them as.ſhall require the ſame, tue 
leaſe, or other power, whereby the ſaid defen- 


C 


* 


. 


pally 


WW: 


ited, done or ſuffered in, upon or about all and every 
he meſuages or tenements and wharfes, with their appur- } 

„ Etuate and being within the precinct of the hoſpita] 0 1 
0c an, which they and each of them reſpectively claim, 
hd and enjoy by, from and under the mayor, commonalty ant F 


ant holds his part of the premiſſcs, or a true copy thereof, to . | 
ID peru» J 


| F 
- 00 0U 
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rated by the ſaid arbitrators, as they ſhall think fit, Sc. The 
belendant Pleads, that before the time limited by the arbitrators to 
make their award in, ſcilicet, tiel jour, ipſe produit et oftendebat 
do the arbitrators at their requeſt armrſionem et poteſiatem, per quam 
| ;/>9; the defendant renut eJUus partem praemfſorum, ſcilicet, OMNes 
| ctentios ſuas, ef totum tatulum ſuum adinde per eos. perutend. 
ut 071177 putabant ; and the arbitrators made no award, The 
W plaintiff replies and ſets out an award, which replication, as 
concerns the objections taken and debated, Was this: That 
| the arvitrators the gth of Ogcver 1702 did make their award in 
L citing de ef ſuper proemfis in conditione pracdidta ſuperius ſpeci- 

ai and thereby did award, that the ſcaffolds and deals of the 4 wee 
u part of the houſe of the plaintiff ſhould be taken down o dun 
Within 58 pays, 4 dati ſcripti arbitrii, Fc. and no more ſcaffolds within 58 
ald be erected, or built, nor deals piled, between the river * 1 70 5 
Janes, and the aforeſaid houſe of the plaintiff, within the breadth ge E rg 2 
of the then lights of the ſaid houſe, yet the ground to be uſed for 
roy goods as a wharfe by the defendant, ſo that the windows of 
| the /cuth part of the ſaid houſe of the plaintiff fhould not be 
darkened or obſtructed: and the arbitrators did further award, 
at the balcony. of the ſouth part of the houſe of the plaintiff 
ould be taken down, if the defendant ſhould deſire it, within 
| three months next after the execution of the aforeſaid award : and 
| the arbitrators did further award, that the drain and water-pipe 
| hich unc vererunt ſubter wharfam proeattam of the defendant 
od cuſtraltem partei praediftae domus prazdie!i the plaintiff, ſhould 
| remain as the ſame then were, and that the defendant Ecentiam 
varet ad tempus convenens pro emendatione et reparatione inde ſi oc- 
(%s foret : and farther, that the wall of the wwe? fide. of the 
plaintiff's houſe is a party-wall, and that if the defendant ſhould 
| it any time hereafter build againſt it, he ſhould pay ſo much of 
the charges, and half the charges of a party-gutter ; and that the 
water ſhould be brought down from thence ſuper didlam wharfam 


frecdicti the defendant, Ec. And although the: plaintiff has al- 


27s kept and performed all things in the faid award, which were 
01 81S part, to be kept and performed, and preze/fando that the de- 
dant has not done fo on his part: the plaintiff z2 fads dirit, 
int the ſeaffolds on the /curh part of the houſe of the plaintiff in 
te writing of award aforeſaid mentioned at. any time within 58 
(ays 4 datu ſcripti arbitrii pracdicti were not taken down ſecun- 
cam formam et effetfum arvitru praedidii, but the defendant the 
ame ſcaffolds on the ſouth part of the houſe of the plaintiff in 
the writing of award aforeſaid mentioned a datu ſeripti arbititi | 
ra af. by the ſpace of 58 days ef ultra ibidem continuavit, et —— 
Pucuſque continuare permiſit, contra formam et effecfum arbitrii 
Hlacdicli, et hoc, &c. To this the defendant demurred. And the 
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plaintiff joined in demurrer. This caſe was argued by Mr. J 
tague and Mr. Raymond for the defendant ; and by Mr, B. "RF 
and Mr. Eyre for the plaintiff, And the exceptions in ths 
were, that the award was uncertain, both as to the time 
ſhould be performed, the ſcaffolds by the award being to 
down within 58 days from the date of the award, and it doe ; 
appear any where in the plaintiff's replication, that the award * 
any date, neither indeed had it any: and alſo the award dye 10 
appoint who ſhall take the ſcaffolds down. And this is as _ 
tain as Sa/mon's caſe, 5 Co. 77. b. : 
the award was naught, for not appointing in what ſum the _ 
ſon ſhould be bound. And yet Mr. Raymond ſaid, a covenant g. 
promiſe to enter into'a bond, that the obligee ſhall enjoy centz 
land (which was to have been the condition in Salimon's Caſe) 


When i 


Un 


for payment of money to the obligee, without mentioning i FT 
what ſum the bond {hall be, is good; and it ſhall be underftoo s 
according to common intendment; and in the one caſe ſhall be 


to the value of the land, and in the other double the money to |: 
paid, But it is otherwiſe in caſes of awards, which muſt be fn. 
and where no averment or intendment can be admitted to upp! 
the defect of certainty, and make it good, as may be done in tho; 


* 


void for the uncertainty what ſecurity it ſhould be, whether by Wl 
bond or otherwiſe, And though it is true, that an award may | 
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not appear, that the plamntit's houſe, Sc. were within the pre 
cinct of the 
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other caſes: and this is the ſtanding difference. And fo is « | 


78. a. Salmon's caſe. And awards have been held to be naught fr 
the like uncertainties, as the caſe of Maſſey and Awbrey, 1 Rell | 

Abr. 264. Styles 365. where in an award between landlord and 
tenant, the arbitrators awarded among other things, that the te. 
nant ſhould pay the landlord the arrears of rent fince the land-. 
lord's purchaſe, and becauſe it was uncertain what that was, a» 
the tenant could not come to the knowledge of it, but at tle | 
curteiy of the landlord or the vendor, the award was held to be 
naugbt. So the caſe in 2 (. 314. an award that A. ſhall gie 
ſecurity to B. for payment ot 16/7, at two days, was held to be 


s part of the award, if this. be void | 
„e can never have his judgment. Another objection was, that W 
the arbitrators had made their award of a matter that was not ſub- 
mitted to them, and { had exceeded their authority. For it d. 


de good in part, and void in part, yet the breach being aft gned in | 


he hoſpital of Þ/idewwell, Londen; and though the a.! 


ded to be made ge ef ſuper praemiſjis, yet that would nat | 
| help it. And to this purpoſe the caſe in Dyer 242. was cited. 
Where a ſubmiſſion to an award was for and concerning the right, 
Sr certain parcel of land containing by eſtimation 200 ae 
docatac ticliern?s linge, &©c, the arbitrators awarded, that in e 
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3 there growing during his life, &c. and in the replication, 
ſetting out the award, there was an averment, that the parcel of 
land, where the brakes grew, is the ſaid parcel of land called 
Heſlorne linge, for the right, Sc. of which the parties ſubmitted 
to the award; and the award, was held to be naught, for this 
among other reaſons, becauſe it was not of the matter in ſub- 
miſſion, NOT of any generality that comprehended it ; but of an- 


other matter. And the averment of the party cannot expound the 


"x lb of the vill of Helſtorne, the defendant ſhould have the 


intent of the arbitrators. Another objection was, that the award Not mutual. 


was not mutual, for that every thing, that was awarded to be 
done, was for the benefit of the plaintiff, and there was nothing 
awarded to be done for the defendant. There was another ob- 


jection by Mr. Mountague, that the award was uncertain, becauſe 


it did not appear, how many deals there were, nor whoſe they 


between the river Thames and the houſe of the plaintiff, &c. for 
the future ; it being only paſt differences upon occaſion of nuſances 


by paſt erections, which were ſubmitted to them ; and that what 


was awarded for the defendant's benefit, v/z. that the plaintiff's 
balcony ſhould be taken down, was not awarded poſitively, but 


were; and that the arbitrators had exceeded their authority, by Authority ex- 
awarding, that no more ſcaffolds ſhould be erected, nor deals piled, ceeded. 


conditionally, if the defendant think fit. And in another part of Conditionally 


the award, where it was awarded, that the defendant permitteret warded. 


et toleraret the plaintiff habere liberam viam ve tranſitum, Anglice 
a paſſage, ad et ab a ſtable and hay-loft, &c. it was uncertain ; be- 
cauſe it was not ſaid, what ſort of a way, whether with carts and 
carriages, or on foot. To theſe objections it was anſwered, that 
if the award had no date, then the words within 58 days 4 datu 


muſt be from the delivery, and ſo the time will be certain enough. 


For there is an averment in the replication, that the award was 


delivered, one part to each of the parties, on the gth of October ; Co. 1. b. 


1702, Beſides the award is pleaded to have been made the ſame Claiton's caſe. 


day, and that muſt be taken to be the date, and that it bore date 
that day. As to the uncertainty of the perſon, who is to take 


them down, that 1s not a ſufficient uncertainty to vitiate the award. 


And as for thoſe cafes cited by Mr, Raymond, they are uncertain- 
ties in the thing that is to be done; this is an uncertainty only of 


the perfon that is to do the thing, and not of the matter to be 
done as thoſe. But if the uncertainty would vitiate the award, 
here is no uncertainty ; for taking the whole award into conſidera- 
tion, it appears plainly, that it was the defendant Breame's ground. 
And that appears firſt from that clauſe of the award, whereby it 
Is awarded, that the defendant ſhall uſe the ground between the 
Thames and the ſouth fide of the plaintiff's houſe, as a wharfe: 
kcondly, by that clauſe about the drain and water-pipe, wherein it 
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is expreſly ſaid, that the wharfe of the ſouth fide of the pins 
houſe is the defendant's wharfe ; and the wharfe being the deten. 
dant's, he muſt be taken to be the perſon who did the nufine, 
1 FE by erecting the ſcaffolds and piling up the deals upon the where 
ng And then the caſe. is no more than if a debtor, or a creditor 
— 4 hould ſubmit to an award, and the arbitrators ſhould award that 
1 2 the debt ſhould be releaſed, or that it ſhould be paid, that woll 
| 1 | | be an expreſs award that the creditor ſhould releaſe in the one ca 
HY and the debtor pay in the other. So here the defendant appearine 
1 e to be the perſon that had done the nuſance, the award, that | 
1,3 hall be taken down, is an expreſs award, that he ſhall take 
Wh a down, Alto no body elſe can do it, becauſe by coming on th; 
mA. defendant's ground the plaintiff would be a treſpaſſer. As to ths 
| 'F * objection, that it does not appear, that the houſe is within the | 
1 | De et futer precincts of Bridewell hoſpital, the averment that the award was 
1 bruemidis. made de et ſuper praemiſſis, will help that. As to the caſe in Dyer, 
5: that was a plain variance appearing upon the face of the award; 
but otherwiſe, if there be nothing appearing upon the award itſelf 
5 | which ſhews it to be a matter out of the ſubmiſſion, the con 
11 „„ will take the award to be of the matters in difference. Baſpoes Wl 
Fa caſe 8 Co, 97, Hob. 191. 2 Saund. 184. 2 Ventr, 242, As to 
FF ] | 5 that objection, that nothing is awarded for the defendant, there Wi 
VE } Iz that, that he ſhall uſe the ground as a wharfe, and that tho 
Hr ; . | balcony ſhall be taken down, if he pleaſes. And the addition cf 
0 it, if the defendant pleaſes, makes no difference, becauſe that ii MW 
4 no more than the law ſays; as if an award were to pay money, if | 
. the other pleaſed to receive it, that would be well. Then an e- 
1 e cCeeption was taken to the plea, that the defendant pleaded generally, Wi 
=o that he produxit, &c. to the arbitrators, &c. dimiſſionem et fite- | 
{'F | flatem per gquas idem the defendant tenuit ejus partem praemiſſorun, 
1 ferlicet onmnes evidentias ſuas et totum titulum ſuum adinde, Sc. 
| Leaſe ought Whereas he ſhould have ſet out the leaſe particularly and certainly, | 
to be ſhewed that the court might have adjudged, whether it were a good leaſe 


ſpecifically in 
pleading. Or NO. 


It was replied of the part of the defendant, that there could be 

1 | no difference between an uncertainty in the thing to be done, 
vi — Which was admitted by the counſel for the plaintiff to be naught, | 
| | = and an uncertainty in the perſon, who was to do the thing ; for | 
4 the thing could not do itſelf. And that the wharfe did not appear } 
to be the ſame wharfe, but might be another: and as to the fault | 

in the plea, that was now out of the caſe, by the plaintiff's re. 

plying and aſſigning an inſufficient breach. And it was compared 

to Turner's caſe, 8 Co: 133. 6. if the defendant pleads an inſuff- | 
cient bar, yet if by the plaintiff's replication it appears, that he | 

has no cauſe of action, the plaintiff ſhall never have judgment; 3 
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lich. Term 3 Annae reginae. 
debt upon a bond to perform covenants, the defendant pleads an 
ill bar, and the plaintiff replies, and aſſigns a breach, which of his 
own ſhewing appears to be no breach, the defendant ſhall have 
judgment. So here the plaintiff having affign'd his breach in a part 
or the award which is void, he ſhall never have judgment, though 
the plea were admitted to be inſufficient, becauſe he has no cauſe of 


action. 


. 


As to the main objection, which was that it was not awarded. 
who ſhould remove the deals and ſcaffolds, the three juſtices were 
againſt the chief juſtice, The chief juſtice was of opinion, Firſt, 
That it did not appear, that the wharfe was the defendant's ground; 
all that appeared was, that the defendant was to uſe the ground bs 
a wharfe, which did by no means imply, that he was to have the hs 9 
ground, being but a liberty; but rather the contrary. And beſides | | 
if it had appeared, that would not have been ſufficient, becauſe it 
ought to have been averred in the replication, and which was the ſe- 
cond reaſon the chicf juſtice gave, becauſe it did not follow, tho' 
it were the defendant's ground, yet that he was bound to remove 
the deals, unleſs he had been awarded to do it. For the deals ly- RR 
ng there being a nuſance to the plaintiff, he might lawiully remove | _ THE 
them. 1 TS 
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Powell juſtice held, that as a plea in bar ſhould be taken to a An award 
common intent, ſo @ fortiori ſhould an award; and that one part $999:02com- 
ofen award might explain another. That it appeared here plainly _— 

- WW on this award, that here were ſeveral nuſances done by one 

WW 1eighbour upon his ground to the prejudice of another; and that 
theſe differences were ſubmitted by them to arbitrators, to be deter- . 
mined in an amicable way. And therefore when the arbitrators | 
come to award, that the nuſance ſhall be removed, it muſt be un- | 
deritood, that it ſhall be done by him that is owner of the' ground 
| and did the nuſance; for though any perſon, or the plaintiff might 
| emove the nuſance, yet that ſhall never be intended to be the de- 
| fig of the arbitrators, who intended to make an amicable end of 
this difference. And he reſembled this to the caſe of 9 Edw. 4. 3. 5. 
where the condition of an obligation was, that the great bell of 
i, | Mulden hall ſhould be carried to the houſe of the obligee in N. at 
* A coſts of the men of M. and there weighed and melted down in | 
7 g : prelence of the men of M. and the obligee ſhould make of it a 1 

Bax Sc. though it was not ſaid who ſhould weigh the bell, yet 1 i 
e- | ro adjudg'd that the brafier, who was the obligee, ſhould do 8 1 
PSB 4 to his occupation to do it, So here the owner _ | 1 6 
* ; a * ed n remove the ſcaffolding. Be- 3 | as 
) | ! | s : 
3 e bound in 4 ond, conditioned that ſuch ſcaf- 
g in his ground to the nuſance of the obligee's houſe ſhould 
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1082 Mich. Term 3 Annae reginae - 
q | be taken down by ſuch a day; the obligor would be bound to l,. 
1 | i fit down, So here in the ſame manner, the condition of the bg _ -— 
| being for performance of an award, and the award being that n caſe 
ſcaffolding ſhall be taken down, the award is parcel of the con y boa. 
tion of the bond, and will have the ſame effect as if it had * = 
| Inſerted in the condition. The other juſtices were of the ſam = KL 
nion, that it did appear, that the wharfe was the defendant 
therefore he ought to take down the ſcaffolds, &c. 
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1 — ignines As to the exception of the uncertainty of the time when the 
—_ dender). ſcaffolds were to be taken down, the court held, that that Was Cer. | 
tain enough; for if the award had no date, the time muſt be con. | 
puted from the delivery, and that was one ſenſe of datus: they Þ 
| held alſo, that the award was mutual, and that the defendant's pic, | 
was well enough; for he was only to produce ſuch a leaſe as e 
11 had. They held alſo, that the number of deals was not material: 
1 and that the awarding, that no more deals ſhould be erected for > n 
38 time to come, would do no harm, for it did not bind the inher. WM © Fo 
1 tance, but was void, as to that. And if any of the other exception; | wry 
[ were material, yet an award might be good in part and void in ver 
part, and the breach being aſſign'd in a part of the award which WW why 
was good, the plaintiff ought to have judgment. And judgment WW ;. 1, 
was given for him by three judges againſt the chief juſtice, After. WW That 
= | = 5 wards error was brought on the judgment in the Exchequer Cham. „n, 
ber, but before argument the parties agreed. | 
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| upon 
| cauſe 


. Ass 
1 3 Queen ves /. Sir Jacob Banks. ra 
& : 2. 5 X E 2 8 
"on | 1 Salk 380, HE defendant was indicted before the juſtices of peace in 4 
ebooks Mod. their ſeſſions, for aſſaulting Colepepper cum baculb in the Queen's Wi oY 
An indictment Palace prope regiam fperſonam, eadem domina regina exiſtente in con | Th 
found at the Cilio circa ardua regni. This indictment was removed into the MW 
oy bes __ King's Bench by certiorari by the proſecutor, and the defendant | How 
| | role ate in pleaded the laſt day of the laſt term, ard carried the record down } Maſter 


to ih. Cog's to trial, and at the aſſiſes the proſecutor would not proceed, and 


icy the defendant was acquitted for want of proſecution. And now Wi 
defendant this term the proſecutor moved the court for a new trial, becauſe WM 


pleaded the no iſi prius with a proviſo can be where the Queen is ſole party, W 
5 1 1 Keb, 195. That a trial cannot be by proviſo againſt the King. 
1 carrieddown And though a cauſe where the King is party may be carried down WW EY 
the conſe, and to trial by either party by conſent, as is 1 Keb. 195. yet without 


or f = . . : : 

M "farion luch conſent, it cannot be carried down till after a default made b) Th 
Wt was acquitted, the King, and not then neither without leave of the court, or the chief 
110} ew trial conſent of Mr. Attorney, and fo is 1 Keb. 525. Of the other fide | inf 


„ | 6 Pane. . | | | \ 
1 BE. it was urged for the defendant, that the courſe of the court Was, 0 ble 
| Cale 3 | 


| figes, 


”s 


_ ——— — 
—ů—ů— 
— 


— 
— 
8 o 
2 x35 OY 
ISA 


— 
n 8 — 
ts > IIS WIT 23 nn 
OO SS . 82 * — 
he - . 
= 3 - Ss, » 
— — 
— 


. ˙ LIES IIS —— — 


CON P 


ä 


— . n=; 
FFT Ama Bet og Fo oe 


S 
— ——.— 1 


* 
* - 8 
— 


— 
ß ß 
-” _=' - we — —_ —_— _— — a © 
4 ET a>; 8 K = IEEE 
2 8 S Er get 
r r re - 


by 2 
—— — 
* 31 (A 


——— 
1 "I I" 


r 


e 
- . ͤ mrs, gr Ina 
— ne” : — In 1 2 £ owe 
P'S nap 19.0 


—— — — 33 
— — . . 


— rr rn ey — — —¼ — —— 
— - — = — 
B 2 ANT. 22 2 IT 
— — a 


1083 


caſe the defendant removed the indictment by certiorari, he was 
bound to carry it down to trial at the next aſſiſes. If the proſecu- 
tor removed, the defendant might carry it down to trial at the next 
affifes at his election; that he was not bound by recogniſance to do 
it, as in caſe where he removed the indictment himſelf, but yet he 
had his election to do it; and that the reaſon of this was, becauſe 
his not proceeding below was in nature of a default, and ſo with 
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in the ſame reaſon, as where a proſecutor ſlips an aſſiſes: that an in- | j mY 
Jitment being found upon the oaths of the county, was a heavy 1 Wit 
charge upon a man, and therefore the law indulged the defendant, bl! 


that he might have a ſpeedy trial, to acquit himſelf of it. That this 
could be no inconvenience to the Queen, becauſe the defendant 
could not have a 1% prius and a tales without Mr. Attorney's con- 
ſent, who would not grant it unleſs he were ready; and that in 
caſe it were to be tried at the bar, there would be time to apply 
to the court for the Queen to put off the trial, in cafe ſhe were not 
| ready, It was faid, they had ſearched for precedents, and that there 
| could not be any ancient ones, becauſe before the late ſtatute it ne- 
| ver appeared who brought the certiorari; but fince that ſtatute the) 
had ſome (as I think four or five) where the defendant had carried 


i down to trial the firſt aſſiſes, and no exception had been taken. : . — 
| That all the practiſers agreed that to have been the practice, and that 8 | 


| upon their having been ſo informed by them they had carried the 
| cauſe down to trial. 5 | 


| Asto the precedents it was faid for the proſecutor, that they were 
WW late, and all ſince the late act of parliament, and that it might have 
| been by conſent, and that they differ from this caſe, becauſe the _ 
| defendants pleaded early in the term. | | 5 | 


This cauſe was ſtirred three times, and much laboured of both 


tes, and at laſt all the court agreed, that there ſhould be a new | 
a becauſe there was no reaſon, why the Queen ſhould be more | 
; haſtened in her proſecutions than every private plaintiff, And as to The defen- [ 
4 the precedents, they paſs'd ſub filentto, and therefore were of no _ in an in- | 
> weight, And they made a rule for the ſettling this matter for the eee rag | 
5 future, that the deſendant ſhonld not carry down the cauſe to trial proſecutor | 
4 \ Þ luch a caſe as this, without the leave of the court, upon motion aprons carry |; 


n court; and that they to be ſure would never grant leave, till after trial without 


it Wl Cetzult by the Queen. leave of the 
; ut — 
00 There wei ; . WS „ 
be here were many things faid in the argument of this caſe by the , ,,.; b 
de chef juſtice, and Powell; as that a trial by proviſo could not be ri = 
aſt the Queen, and Powell gave the reaſon, becauſe a proviſo *gainkt the 
aſe | mplies a laches, which cannot be in the Queen; and the chief ju- — | 
e fd, that it was not a trial by prcviſo no more than a trial | 
s CRT. brought 
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brought on by the defendant in a replevin, guare impedit, wx, 

ment {ur prohibition, where both parties have a liberty of carry, 

the cauſe down to trial. The chief juſtice ſaid alſo, that if ar 5 

dictment be found in the King's Bench, the defendant by th 

courſe of the court is bound in a recognifance to carry the cauſs 

down to trial. And fo if an indictment be found in the count. 
and the defendant pleads, and tries it there, they bind him by ki 
cogniſance to bring it on to trial at his own charges. But where 
an indictment is removed by certiorari by the proſecutor, the &. 
fendant is /ne die, and need not come in till proceſs goes out agent 
bim (though he may come in if he will) and he is not bound by | 
A is of recogniſance to carry the cauſe down to trial. And it was all one 
Bench of car- before the ſtatute, where an indictment was remov'd by certigan 
rying init by the defendant out of a foreign county; for the defendant was jy Wi 
3 115 die, and the common courſe was to outlaw him if he did not cone f| 
ther by certio- in: but that was found inconvenient, and therefore the act W. | 
Fart. made. But before the act, in London and Middleſex in caſes of in. | 
dictments found there, if tre defendant brought a certiorari, he 
was bound in a recognifance to carry it down to trial the next | 
term, or the ſitting after the term; and the ſame rule was mad: i 
after the revolution, and before the act, in relation to a certurar; MM 
granted into foreign counties. And therefore the difference be. 
tween a certiorari by the defendant and the proſecutor (which is WM 


given as a reaſon why there can Þe no ancient precedents) is. of o 
weight, becauſe it was all one which party brought the certibrar, WB. 


becauſe the defendant was not bound to carry it down. And as to 
the default, that is not ſo, for indictments cannot be found any Ul 
where but in the county; and therefore probably this indictment Wi 
might be found on purpoſe to be removed. As to the precedents WM 
they all paſs'd ſub /ilentio, and are all of late date, fince Hil. 9 Mil. 3. 
Powell ſeem'd to think at firſt, that Mr. Attorney's granting a nj | 
prius, was a conſent to the trial, and that that would make it good. 
Hut the chief juſtice and he agreed, that it was only a conſent to Wi 
the manner of the trial. And Mr. Attorney declared to the ſame } 
effect in court. e | 1 


After this rule made in his favour, the proſecutor moved for à 
trial at bar, becauſe the fact was done in the Queen's palace, whilſt 
ner Majeſty. was in council; and that was oppos'd, becauſe the 


Queen had given no direction for the proſecution, but the proſecu- Wl 


. tor carried it on meerly on his own account. And when upon hi 
petition her Majeſty had referred the matter to the board ol Green ] 
Cloth, the proſecutor had declined procuring their report, and had | 
proceeded in this manner. And after this matter had been WIe 
moved, and Mr. Attorney being preſent in court and declared that | 

he had no directions to proſecute, the matter was compromiſed 1 1 

1 | | | CONICI?, 3 


. gr” 
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conſent, that the trial ſhould be at the aſſiſes, but that the high 
heriff ſhould return forty-eight jurors in the preſence of the pro- 
ccutor and the defendant, and they to ſtrike out twelve a-piece, 
Se. The laſt day of Trin. term the proſecutor moved the court to 
+ aſide the rule, pretending he did not hear the judges ; but Hol? 
chief juſtice reprehended him for the ſingularity of his proceedings 
(which were very reprehenſible) and told him he would not ſet aſide 
the rule, Then he ſaid, that he muſt have a trial at bar. But the 
chief juſtice ſaid, there was no reaſon for it, it appearing to them 
to be a private proſecution, And at length the firſt rule ſtood. = 


Note, At the aſſiſes the defendant was acquitted, as were alſo | 
Mr. Knatchbull and Mr. Scott, upon an indictment preferred againſt 
them by the ſame proſecutor for another branch- of this quarrel, 
the proſecutor being as it ſeems ſo unfortunate, as by his indiſcreet 
warmth and violence of temper to have loſt the good opinion of, if 
not all credit with, the ſober part of mankind. 


Buckmyr ver/. Darnall. 


"ba action upon the caſe wherein the plaintiff declared, that the 8. C. 6 Mod. 


defendant, in conſideration the plaintiff at his requeſt kcaret 28. 
| 1 Salk. 27. 


d elͤiberaret cuidem Joſepho Engliſh a gelding of the plaintiff's, , Salk. 15. 
| and cuidem Carolo Reymer another gelding of the plaintiff's, ad 2 Saund. 66. 


equitandum et itinerandum uſque ad Reading in comitatu Berks, af She, oF 

ſunipfit et promiſit the plaintiff, quod the ſaid Joſeph. and Charles the 538. 

{add geldings to the plaintiff redeliberarent, &c. Upon nom afſump- 1 Vent. 43: 
5 | , | 5 | Promiſe with- 

/it pleaded this cauſe came to trial before Holt chief juſtice at Y/e/- ;, 9 

mnſter hall; and the counſel for the defendant inſiſting, that the 4. 3. to anſwer 

plaintiff ought to produce a note in writing of this promiſe within 2 

i &: f . d 4 th hief . (ti a 4 b . 7 NM | { JC. OI ano 

tne ſtatute of frauds, and the chief juſtice doubting of it; a caſe ther. 

was made of it, and ordered to be moved in court, to have the 

opinion of the other judges. And now it was argued this term by 

irjeant Darnall for the defendant, and by Mr. Raymond for the 

plaintiff, And it was inſiſted for the defendant, that this- caſe 


was within the ſtatute of frauds, for it was a promiſe to anſwer for 


the default and miſcarriage of the perſon the horſe was lent to. 


The very letting out and delivery of the horſe to Engliſh implies a 
contract by Engliſb to redeliver him, and he is bound by law ſo to 
do, and conſequently the defendant is to anſwer for the default of 


another. In a caſe 2 Will. & Mar. your lordſhip ſettled this rule, Where an ac 


tion will lie a- 


that where an action will lie againſt the party himſelf, there an un- 
dertaking by FJ. §. is within the ſtatute ; but where no action will ty himſelf, an 


lie 3041 | | ir | if 1 + - N undertaking 
agalnſt the party himſelf, there it is otherwiſe. And therefore by J. §. for 


his performance is within the ſtatute; but where no action lies againſt him it is otherwiſe. 


1 agree 


gainſt the par- 
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I agree this caſe, that if a man ſhould ſay to another, do you bull . os : 
(a 


a houſe for J. S. and I will pay you, that caſe is not within . u tru 
ſtatute, becauſe there F. S. is not liable. But this caſe is not _ = 0 
than this, if a man ſhould ſay, do you let 7. §. have TOOds is | 8 $ 
if he does not pay you I will, that is within the ſtatute, becaut. i I 3 
an action will lie againſt J. S. for the money for the goods. 05 : Aa 
if a man ſhould fay, take J. S. into your ſervice, and if he 90 rae” 

not ſerve you faithfully, or if he wrongs you, I will be reſponſabe. WW | peg 
that is alſo within the ſtatute. _ —_— 1 t 


| | _—_ Cc 4 
To this it was anſwered for the plaintiff, that here the credit w b ns 
wholly given to the defendant ; that that rule of the ſerjeant's muſt Wi n 
be underſtood, where an action does not lie againſt the party him. 'I 15 of 
ſelf on the contract, and not where an action does or does not le 2 
againſt him upon collateral reſpects. And therefore in this cafe { The 
an actual converſion, or for refuſing to re- deliver the horſe, Engij, Wi 
may be charged in rover or detinue; yet he being not chargeable 
upon the contract, the caſe is not within the ſtatute. This contra 
cannot be ſaid properly to be a promiſe to anſwer for the default 
or miſcarriage of another, unleſs Eugliſb were liable by the fir 
contract. „ | | 


ot the 
| Mica 
W 21005 | 
dit 
of opi. 
chat w 


| | | f ED tb | 1 was ne 
Upon the firſt motion and arguing this caſe, the three judges dgetinu 


againſt Powys ſeemed to be of opinion, that this caſe was not within Wl ſubſeq 
the ſtatute, becauſe Eugliſh was not liable upon the contract; but be ch. 
if any action could be maintained againſt him, it muſt be for a {fub- get 
ſequent wrong in detaining the horſe, or actually converting it to WM hable 
his ewn uſe. And Powell juſtice ſaid, that that rule, of what WM cchate 
things ſhall be within the ſtatute, is not confined to thoſe caſes WM ute 
only, where there is no remedy at all againſt the other, but where co 
there is not any remedy againſt him on the ſame contract. This WW 50 
caſe is juſt like the caſe where a man ſays, © fend goods to fuch I EY 
* a one, and I will pay you ;” that is not within the ſtatute, for endet 
the ſeller does not truſt the perſon he ſends the goods to. So here, un 
the ſtable-keeper only truſted the defendant, and an action on the WM iro 
contract will not lie againſt Fnghſh, but for a tort ſubſequent be perso 
may be charged in detinue, or 7rcver and converſion, which is 2 es 
collateral action. | . 5 | BY 


Powys juſtice ſaid, that there was a truſt to Englih, for the 
very lending of the horſe neceſſarily implies a truſt to the perſon he 
is lent to, and conſequently the defendant in this cafe is to anſwer 
for the default of another, and is within the ſtatute. 


Powell juſtice agreed, that if a man ſhould ſay, lend J. ». 4 
horſe, and I will undertake he ſhall pay the hire of it; or 7 


„* 
1 "I "I 
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I goods, and I will undertake he fhall pay you; that thoſe 
** would be within the ſtatute: and agreed with Powys, that if 
' truſt were given to Engliſb, then the caſe would be within the 
vA But he and the chief juſtice and Gould held, that here 
«ras no credit given to Engliſb; and the chief juſtice agreed with 
him, that if there had, this promiſe would have been but an addi- 
700 ſecurity, and within the ſtatute. And the chief juſtice ſaid, 
hat if a man ſhould fay, © let J. S. ride your horſe to Reading, 
« ind J will pay you the hire,” that is not within the ſtatute, no 
nore than if a man ſhould ſay, © deliver cloth to F. S. and I will 
« pay you.” He faid alſo, that a bailee of an horſe for hire is not 
bound to re-deliver him at all events, but if he be robbed of him 
«ithout fraud in him, he is excuſed, And fo it was ruled in the 


ale of Coggs verſe. Bernard. 8 


The laſt day of the term the chief juſtice delivered the opinion 
of the court. He ſaid, that the queſtion had been propoſed at a 
meeting of judges, and that there had been great variety of opi- 
| ions between them, becauſe the horſe was lent wholly upon the 


credit of the defendant ;. but that the judges of this court were all 


of opinion, that the caſe was within the ſtatute. The objection 


that was made was, that if Engliſb did not re-deliver the horſe, he 


was not chargeable in an action upon the promiſe, but in Fyover or 
detinue, which are founded upon the fort, and are for a matter 
| ſubſequent to the agreement. But I anſwered, that Enmghſh may 
| be charged on the bailment in detinue on the original delivery, and 
1 detinue is the adequate remedy, and upon the delivery Eugliſb is 


liable in detinue, and conſequently this promiſe by the defendant is 


collateral, and is -within the reaſon, and the very words of the 
datute; and is as much fo, as if where a man was indebted, J. S. 
n confideration that the debtee would forbear the man, ſhould 


promiſe to pay him the debt, ſuch a promiſe is void, unleſs it be 


1 writing. Suppoſe a man comes with another to a ſhop to buy, 


and the ſhopkeeper ſhould ſay, I will not fell him the goods, 


* unleſs you will undertake he ſhall pay me for them,” ſuch a 
promiſe is within the ſtatute: otherwiſe, if a man had been the 


prion to pay for the goods originally. So here, detinue lies againſt 
1112/15 the principal; and the plaintiff having this remedy againſt 


# Fo E's, * 
779 776 


ge the principal, cannot have an action againſt the defendant 
e undertaker, unleſs there had been a note in writing. 
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poor priſoner 


by the juſtices of 2 & 3 Ann. c. 16. and after he was ſo diſchar 


di | 3 : 7 . 
any we : to any one perſon, principal money and damages. All the m_ GC 


| Hef of inſol- the act to be diſcharged upon common bail. The chief juſtice laid, MW and 


common bail. peace; whether the court of King's Bench, and the other ſuperior 


— 
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Cracker verſ. Glover. 
Tf A. being a HE defendant being in cuſtody at the ſuit of a man 


: | | eg to Whom 
he was indebted under 100/. was diſcharged up 


On the a} 
1 18 , ged was arreſt; 
3 the plaintiff's ſuit, to whom he was indebted before the enn 
than 100. Of November in above 100 J. And the queſtion was, whether * 


eoeding to ſhould be diſcharged upon common bail? And the queſtion aroſe l 
Ns re upon this proviſo in the act of parliament: provided, Ec. that 10 


is diſcharged 


at the ſuit of 


diſcharge him perſon, &c. by virtue of this act ſhall be diſcharged out of priſon, | | 
as to his re- Who ſhall ſtand charged and indebted in more than the ſum of 100; 


See the ſeve- of England had a meeting to conſider of this act of parliamer, i 
1 and it was refolved by them all, that the defendant was not within WM 
vent debtors. that it might ſeem a doubtful queſtion on theſe words of the 28 
that if any perſon, Sc. diſcharged by virtue of this act, ſhall, ©. WM 
© after his, &c, diſcharge, Fc. be again arreſted or detained fr 
* any debt or debts, action, &c. upon the caſe, duty, ſum or 
% ſums of money whatſoever, contracted or due before the id 
eighth of November, that then upon doing fo and fo they ſhall } 
again be diſcharged, &c. by any two or more of the ſaid juſtices | 


CC 
cc 


cc 


viſo muſt be conſidered: that ſays, © no perſon by virtue of this ad 
* ſhall be diſcharged out of priſon, &c.” but common bail is a di- 


charge by virtue of that act, and therefore the defendant cannot be 


diſcharged upon common bail, for that is one diſcharge by the ju- | 
itices. And it is a reaſonable conſtruction, to apply the word diſ- 
charged in the act to the ſecond diſcharge as well as the firſt, And | 
the reaſon of the thing makes for this conſtruction, for the intent | 
of the act was, that no body ſhould have the benefit of the act 
originally, that was in cuſtody for above 100. And the fame } 


reaſon holds when you come to a ſecond diſcharge, for that is 2 WM 


diſcharge by virtue of the act; and the proviſo is, that no body ſhall ö 
be diſcharged by that act, that owes above 100 /. And this is the 
moſt reaſonable conſtruction of the act. is 1 


Judges ofthe There was another queſtion ſtirred in this and ſeveral other caſes 
oa monde this term, upon the words of the clauſe for diſcharging, that ap- 

45 7 0 © | | 1 bs 4 4 
3 aa Points it to be done by two or more of the ſaid juſtices of the } 


. 


courts, could diſcharge the priſoners upon common bail; or whe- 
ther they muſt reſort to the juſtices of the peace? And it was at 
the ſame time reſolved, that where the priſoners were intituled , | 


of the peace, &c. upon filing common bail ;”” but then the jr. R 


princ 


is in 


and ) 
diſch 
the 
3ncor 


if th 
cauſe 
juſtic 
the; 


— 
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. A” action upon the caſe, wherein the plaintiff declared, quod 31r. 


ihſum the plaintiff in hac parte minus rife gravare, et ipſum the 


— 
ö e 
9 — 


. 0 g 
be giſcharged on common bail, the courts of Weſtminſter could 
diſcharge them, and they were under no neceſſity of applying to 


juſtices of peace. 


The judges took notice, that it was an obſcure act of parliament. 


They ſaid, that the faireſt conſtruction was, that the diſcharge 


ould be good againſt all perſons, to whom the priſoner was in- 
debted under the ſum of 100/. and void to all above. For it 


would be a ridiculous conſtruction, to make the diſcharge in the 
principal caſe good againſt all. For it is ridiculous, that if a man 


I js in priſon charged with above 100 J. he ſhall be kept in priſon 


and yet if his creditor happen not to have arreſted him, he ſhall be 
diſcharged againſt him, though he owes him above 100 J. And of 
the other fide, to make the diſcharge totally void, would be very 
inconvenient ; for that would make the juſtices liable to an eſcape, 
if they happen to diſcharge a man, who owes any body above 1001. 


and yet it is impoſſible for them to come to the notice of it, be- 


cauſe the creditors are not directed to be ſummoned. And Powell 
juſtice ſaid, that the word [and] muſt be conſtrued [or]; and fo 
the proviſo will be, charged or indebted. 


.. SUE;- 
21, 360. .-- 
S. C. 6 Mod. 


Tenant wver/. Goldwin. 


cum the plaintiff 1 Octob. primo, et abinde ſemper hucuſque, __ 8 
. Py . 11 Od. « 


puſeſfionatus fuit, el adbuc poſſeionatus exiſtit, de uno meſuagio ja- That the 


| cente et exiſtente in Fiſhſtreet, in parochia ſan&ae Annae, infra li- plaintif was _ 
bertatem Weſtmonaſterii et comitatum Middleſexiae, pro quodam ter- Pied of a 


S . - ; . douſe, in 
mino nondum finito, at in cellario -ſuo parcella meſuagii ſui praedicti which was 


reponere et conſervare ſolebat carbonum et illupulutae cerviſiae copias 3 cellar, where 


fro uſu familiae ſuae, necnon ad vendendum et merchandizandum . 


 arverjis perſonts, quae de ipſo commoditates praedictas emere ſolebant cellar adjoined 
in meſuagio ſuo praedi&to, ad ipſius the plaintiff's non modicum pro- to the defen- 


N pp | . dant 
feuum et utilitatem: quod quidem cellarium contigue adjacet, et per 8 


totum tempus praedictum contigue adjacebat, meſuagio praedicto of ed from the 


the defendant in parochia praeditt | | | 1; £4; Horica of the 
7 Pp a, et de forica parcella praedicti ee no. 


_ meſuagit praedicti the defendant ſeparari et vallari ſolebat per mu- houſe by a 


rum craſſum et compactum, qui ad dictum meſuagium praefati the de- wall, which 


tendant pertinet, et per pracfatum the defendant per torum Tempus argon : 


Praedictum jure debuit reparari : praediftus tamen the defendant that the defen- 
fraemiſſorum non 1znarus, ſed machinans et fraudulenter intendens dant permitted 


the wall to be 
8 i 5 CES a out of repair, 
plaintiff ge uſu et commoditate cellarii meſuagi ſui praedicti totaliter whereby che 


dep r1uvare 2 7 (an Ji; 3 1 filth of th 
ef de OHC COMTNECCC AU pra? 2 7 0 the 
0 Pp oft 72 / i ett TH edi 65 eoaem fre came 


Ob. primo, et ab inde hucuſque, murium praedictum, licet ſaeptus into the plain- 
| | | ro u1 tus tiit 's cellar, 
requifitus , 
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| 1 . ; ; . « yu . F 
requiſitus eundem reparare, ſcilicet per ipſum the plaintiff . 
| 1 October primo in parochia praedicta, tam negligenter cuſtadinj x 

reparavit, quod ob dęfectum debitae curae et reparations uſt | 

muri foeditates et ſordida.. foricae praedictae de eadem ferice n 

decaſum et fractionem muri praedicti in cellarium praedictum ul 

deim the plaintiff fluebant, et cellarium praedictum inundahban; 12 

licet in parochia prabdicta per totum tempus praedictum, fer quod 

7pſe idem the plaintiff zum cellarii ſui et proficuum commer;, fu 

praedicti per totum tempus praedictum perdidit et amifit : unde ide 

the plaintiff dicit, quod deterioratus ęſt, et damnum habet ad ly. 

tam 1001, et inde producit, &c. The defendant let judgment 0 
by default, and a writ of inquiry of damages was awarded, and E 

damages aſſeſſed to 61. as — M 


SUIT; 


2 * — os < — 
— * oF * * = 


— 
3 . ING wa — 5 5 6 *. = Y e bo. are * 1 __ 
: .. 3 — I es ee os EI. : | _ a RR ence rc e n 
— 2 _ : — — tay or — CD Ace FOO r < 9 — 2 6 . E es a ET od Ig - * 8. WS 4, bY 
25 —— he © - * 6 N * r go WIEN bn. oe. "one ty F 8 2 Rn e ee 9 
1 N — * 8 ” — * 8 * OS > Y g 7 VS. IR 2 WI a SD 7 e 2 T7 — at s 7 * 3 8 . , 1 
N n. e * n A 12 7 e r 8 F 15 2 I * Th 1 "OR 
4 £ 4, 
. 2 * E, 
g 0 


1 


* — — - — ” 4 of a - 1 * —— 7 — 
P ³o»ü A es Sint, wean the: ite 6 Re ESA tad —— = © YL G29 — PAE na FE Ls ES 
* 4 — 2 2 « _— * . + * — . — > OILS SR DE FI 5 ” * a 8 orien... ee F n= — ep 
7 — * x 2 - — r 4 n 8 b NN mag pe 3 _ RED. 4 4 N 
2 — 2 I — — — F 5 EEE en — ; 5 y 
— : - - — eo 4 . pants 1 EIA * 


. 


3 


eee eee ee . 


Mr. Salkeld. The objection that has been made in arteſt t er 
judgment is, that here the defendant being terretenant, and th; 
declaration being to put a charge upon him, the plaintiff ought ty 
ſhew a title to charge him, and this general way of declaring with 
| a ſ{eparart folebat, and a jure debuit reparari, is ill. In anſwer to 
| this J thall firſt ſhew, that there have been caſes, where the plain- 
16 tiff has by his declaration put a charge upon the terretenant in as 
| | general manner as this, without ſhewing any title : ſecondly, that 
| we have no need to carry the matter ſo far, but are within the 
ſtated rule, that where the charge is with common right, there 
needs be no title ſhewn : and thirdly, that this is a treſpaſs to the 
plaintiff, As to the firſt, he cited the caſe of Sands and Trefu/is, Wi 
1 Go. 575, where the plaintiff declares, that he was ſeiſed in fee Wi 


Wer. 
VL, — y — — 
a 


N * * Is 


* 2 
K e N 


— 2 Ty 
ee 
3 — e 


g 
We of a mill, and had a water-courſe running in the defendant's land 
vat to the ſaid mill, and that the defendant had ſtopped it. And this 
Wi . Was held well upon demurrer without ſhewing any title to the 
Z _ water-courſe. And 3 Lev. 266. where the plaintiff declares, that 
. he was for four years laſt paſt ſeiſed in fee of a parcel of land ad- 
4600 joining to the meadow of the defendant, ct ic inde ſeiſitus per lo- 
x tum tempus praedictum babere frui et uti debutt quandam viam fer 
guandam januam of the defendant, in the meadow of the deten- 
1 | dant zfgue a cloſe of the plaintiff, and that the defendant ſtopped 
„ the gate cum ſora et catena; and upon a judgment by default, and 
Wh . writ of inquiry of damages, and motion in arreſt of judgment, 
„ | this declaration was held to be good, though no title was ſhewn to 
| D the way, and though the defendant was terretenant, and though 
the charge was againſt common right, and ſuch a charge as could 
not commence but by grant. And the ſame was ruled upon de- 
murrer between Warren and Saunthill, the ſame book cited in the | 
caſe before, which was the caſe of Winford verſ. Weollaſton. (Note, | 
there is alſo another caſe in 1 Lntw, 119. Blockley ver. Slater, 
where the plaintiff in his declaration claims a way through the I 
el DD "defendants 
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Tendant's cloſe, and yet declares only generally, gcd habuit ef 
hor atem Tempus praedictum habere debutt ; and adjudged good upon 
Mecial demurrer, and that matter ſhewn jor cauſe ; which was 
bead alſo in the caſe of 3 Lev. before.) Secondly, he ſaid, that 
where the charge was with common right, there the plaintiff in 
his declaration need never ſhew any title. And therefore in an 
Miſe for a rent-ſervice againſt the terretenant the plaintiff in the 
ae nced not make any title to the rent; otherwiſe in an aſſiſe 
ber a rent-charge, or any thing elſe which is againſt common right. 
bois 32 Hen. 6. 15. 4. 35 Hen. 6. 7. b. And the ſame difference 
between an aſſiſe for a common appendant, and in groſs; and 
{ of all charges by act of law. But where the aſſiſe for the rent 
is brought againſt the permcr of the profits, though it be for a 
ent- charge, there need be no title ſhewed, as mult if the defen- 
gant be terretenant. So an indictment againſt the hundred for ſuch 
1 matter as they are chargeable with of common right, generally is 
good; but if you would indict a private perſon for ſuch a matter, 
vou muſt ſhew ſpecially in the indictment, how he comes to be 
chargeable to do it. So if you would charge a private perſon for 
not repairing a highway, or a church wall, &c. you muſt ſhew 
{ome ſpecial matter to charge him. But here the defendant is 
bound of common right to repair his own houſe, ſo far as that it 


caſe of the Queen verſ. Watſon, the indictment was againſt the 
defendant, that he did not repair his own houſe. And hence it is, 
that at common law, if two jointenants are of a wood or arable 
bud, one cannot compel the other to repair the fenſes. But if 
no jointenants are of a Houſe, and the one will not repair it, the 
Wy other ſhall have a writ de reparatione facienda againſt him, and 
de writ ſuppoſes, that od reparationem et fuſtentationem ejuſdem 
dnn tenetur. Moor 374. 11 Co. 82. 6. 2 Inft. 403. Reg. 
153. ö. u. 6. 127. 4. b. So if a man have a houſe near to the 
houſe of another, and he ſuffers his houſe to be ſoruinous, as it 
1s like to fall upon the houſe of the other, he may have a writ de 
1 amo reparanda, and compel him to repair his houſe. And the 
= it favs, guae reparari debet et ſolet. Reg. 153, b, n. 6. 127. 


4%, that may be left out, quando caſus requirit, (Note, in my 
NORTE this note follows another WI it.) 
leſſee for years build a new houſe, where there was none before, it 


man have the upper part of a houſe, and the other the lower, they 


ine other's, And if either of them neglect ſo to do, an action 
won the cafe lies againſt him. Keiko. 98. b. It may be, if a 
n fhould build a new houſe near an oid one, or a new cellar 
4 K | under 


„ 4. C. L. 56.6. and though the word ſolet be in, the Regifter | 
o 
waſte; but if he lets it fall down, it is waſte too. And if one C L 


my cach compel the other to repair his part, in preſervation of 
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ſhall not prejudice his neighbour, or the publick. And in the Ae, 8; 0. 
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under an old wall, the other might not be bound to maintain ] 
old houſe or wall, He faid, that the ſordes coming out of te 
| defendant's forica into the plaintiff's cellar was an actual treſpak 
And for that he compared it to the caſe of 6 Faw. 4. 7. Hie. 
Treſp. 110. where in treſpaſs the defendant pleaded, that he W..] 
| ſeiſed of an acre of land, upon which a hedge of thorns is oro. 
ing, which joins to the place where, &c. and the defendant came 
and at the time of the treſpaſs cut the thorns, and they 15, _ 
vito ceciderunt in the place where, &c, and the defendant came re. 
cently, and took them away, &c, and upon demurrer Chobe helg 
that the thorns falling into the cloſe of the plaintiff was a treſpaſs, 
and to ſay they did fo 2ſ% invito was no plea, unleſs he had (il 
alſo, that he could not have cut them in any other manner, ot 
that he did all that was in him to have kept them from falling in; 
for otherwiſe, the firſt act being a wrong, the defendant could not 
juſtify entring into the plaintiff's cloſe to take the thorns out 
Otherwiie if a tree of the defendant's had by the act of God, by | 
a ſtorm, been blown into the cloſe of the plaintiff. © 


} 


The laſt day of the term Holl chief juſtice delivered the opi- 
nion of the court, that the declaration was ſufficient. He faid, 
that upon the face of this declaration there appeared a ſufficient 
cauſe of action, to intitle the plaintiff to have his judgment: that 
they did not go on the word ſolebat, or the jure debuit reparari, 
as if it were enough to ſay, that the plaintiff had a houſe, and the 
defendant had a wall, and he ought to repair the wall; but if the 

If the defen- defendant has a houſe of office, and the wall which ſeparates the 
Cant has a Houſe of office from the plaintiff's houſe is all the defendant's, he 
farica, and | 5 | : 
the wall, is of common right bound to repair it. And this caſe differs from 
which ſepa- the caſe of a curia claudenda, in which it is neceſſary to Jay a pre- 
aig ee ſcription, becauſe there the fenſe is for the uſe of both parties. 
Sc. is all the But the reaſon of this caſe is upon this account, that every one 
pipe guts muſt ſo uſe his own, as not to do damage to another. And a: 
wks Eg every man is bound fo to lock to his cattle, as to keep them out of 
bound to re-. his neighbour's ground, that ſo he may receive no damage; fo be 
Pair it. muſt keep in the filth of his houſe of office, that it may not for 
in upon and damnity his neighbour. If a man has two boues 
contiguous, and one has a houſe of office, which is ſeparated from 
the cellar of the other by the wall, which keeps in the filth of the 
So is the ven- houſe of office, and he ſells that houſe, the vendee muſt keep 1" 
8 mat the filth of the houſe of office, ſo as it ſhall not run in upon the 
3 other houſe, So if a man has two pieces of paſture, which lie 
open to one another, and ſells one piæce, the vendee muſt keep 11 
his cattle fo as they ſhall not treſpaſs upon the vendor. S0 à me 
hall not lay his dung ſo high as to damage his neighbour, and tie 


reaſon of theſe caſes is, becauſe every man muſt ſo uſe his "= | 


—— 


* 
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4 © x to damnify another. And it would have been all one if the 
| 3 had ſold the houſe with tlie cellar, then he muſt have 
10 - the wall of the houſe of office ſo as to have kept the filth 

| 1 every man muſt take care to do his neighbour no damage. 
. man erects a houſe and a houſe of office, and the houſe f j 
W ice adjoins to a vacant piece of ground, which keeps in the filth 1 
coc the houſe of office, if the owner of the vacant piece of ground 

will dig a cellar there, he muſt make a wall to the houſe of office. 

And fo if the waſte piece of ground belonged to the ſame perſon 

that built the houſe, and he fold the vacant piece of ground; his 

vendee, if he would dig a cellar by the houſe of office, muſt build 

2 wall to it. But that is matter of which the defendant may 

have advantage upon the trial, and if that ſhould appear to be the 

= ci: upon the evidence, the defendant ought to be acquitted, As 
db the caſe of Palmer and Pletcher, if indeed the builder of the 1 Lev. 122. 
houſe ſells the houſe with the lights and appurtenances, he cannot 5d. 17, 227. 
build upon the remainder of the ground ſo near as to ſtop the Lights ſtop- 
lichts of the houſe; and as he cannot do it, ſo neither can his Ped. 

vendee. But if he had fold the vacant piece of ground, and kept 

the houſe, without reſerving the benefit of the lights, the vendee 

might build againſt his houſe. But in the other caſe, where he 

ſells the houſe, the vacant piece of ground is by that grant charged 

with the lights. I do not approve of the caſe in Keilway, and De ame repa- 
the law ſeems to be doubtful in that point, In Fiizh. N. B. randa. 
127, J. there is a writ to that purpoſe, but that writ is grounded 
upon the cuſtom of the place, and not upon the common law. 

And there is ſuch a cuſtom in many places, and there is no other 

authority for it. But this caſe differs from that, for here the de- 

fendant by uſing his own, does a damage to the plaintiff, 
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— —_— = ——UöẼ— — 22 — — — (oro nds — — 4 Jus wh bo — — = $ X A & 8 N oy . 


— — ̃ — 
2 ym re. 


— ere as goo 
— 


—ͤ— —ᷣ—t— — — —2—— Wes cr ar — — —— hag 


0 — FI I acl 
3 a i 
bee 8 — — 8 a X — — = 5 — — . 
8 N 8 EEO We 4. 3 ft yin rn 2 . e 
n r r e ee r n e e ne 58 


S — — — 8 
EA oo DER ESL DER 


n SNIPER * 
DDr n 72 PIN N 82 
—— r — = D 
6 r — — 


— 7 * 1 * 
. ho " 
2 In — — cc.ns : — 
— — Ng oe 3 2 — eee 
. —— —-— ͤ— — — A 
N — fr ned a * — tay 


— —E—Ua—ä— — — ee 
Pr - 
eee ES CASE: omen. « 


Afterwards towards night Mr. Southouſe moved the court, that 
they would not give judgment for the plaintiff in this caſe, there 
being an irregularity in making up the writ of inquiry ; for whereas 
the declaration delivered was jure debut repari, which was non- 
ſenſe, they had made it in the writ reparari. But the court re- 
tulcd the motion, for they ſaid, it was not material, that being only 
a conſequence of law upon the matter appearing in the declaration, 
and conſequently not material, whether it were in or out. And 
the ſame was held by Powell of the ſolebat. Upon the argument 
of this caſe the chief juſtice ſaid, that where a man has a way, or 
any other incorporeal right, in an action for diſturbance it is 
enough to ſay, habuit et habere debuit. The firſt caſe of this ſort 
was before chief juſtice Hale: and he held, that it might be good 

upon demurrer, if the defendant did not appear to be terretenant. | 

Bat ſince, it has been held to be good both ways. But there is 4e, 751, 
—— no 
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ncar another man's houſe as to throw it down. 


| Indidment a 


gaioſt a {cold 
1. Which ſig gzni- 
hes a Jad, 
diſpute, or a 
ſcolding, and 
not a ſcold. 


EEC © 3 Mod. 
277. 9 
2 Salk. 309. 
Kel. 374. 
Mo. 241, 
„ 


1 Leo. 68, 69. 


Time for ma 


king à re- 
- gueſt, that a 


tniag ſhould 


be done. 


whereas Bennet had put one Fobn Dennington ſon of Jobn Den. 


city of London, make or cauſe or procure to be made the faid 


— — ———— ——— 
— IR 


no caſe Where | that 3 been held well, where the plaintiff has 5, 
hereditary right, but does merely put a charge upon another, 


Pell ſaid, that currere conſuevit had been held well enough 
in cafe of a water-courle, becauſe that muſt be time immemotil 
The chief juſtice and Pose held, that a mah cannot build 0 


Regina very. sabi 


* of error of a judgment upon an F againſt the 


detendant for being a common ſcold: the word in the indie. 
ment was rixa, * which was objected by the counſel for the defeg. 
dant, not to fionify a ſcold, but r:ixatrix. And for this exception 
the judgment was rever ſed, Now the law being in Engliſh, the 
like blunder can hardly happen — 


1 itzhugh ver/. Dennington. 


Intr. Trin. 3 Ann. B. R. Rot. 185. 


Writ of error out of the Marſhalſea court of a judgment in 


an action of debt upon a bond of 20 J. by the plaintiff as 
adminiſtrator of one Bennet, The defendant prays Her of the 
bond, and of the condition, and that appears to be, reciting, that 


ningtcn to be an apprentice to the defendant for the term of ſeven 
years, if the defendant, his executors or adminiſtrators do. or ſhall 
at the end of the ſeven or eight years next enſuing the date hereof 
in due form of law, and according to the uſe and cuſtom of the 


Jcbn De e a freeman, or to. be made free of the COmpeny of 
Joiners in London, if it ball be deſired, that then, Gc. and pleads 


in bar, that the defendant od vel po fem ſeptem annorum proxaie |} 
ſoquentium datum ſeripti cbligatorii praedieti, et ante levatimen | 


ouerelae of the plaintiff, nunguam requ!/itus fuit ad faciendum, vil 
Py ccurandum froedictum Yohannem in conditione praedicta ſaperius 


minatum fore factum liberum habitatorem, Anglice a freeman, wel | 
liber, Auglice free, de ſocietate, Ang lice company, Junctorun, 


Anglice joiners, civitatis Londinenſis, ſe 1 fer mam & d ectum 


9 fraedictae, | 5 a 68 <7" plaintiff demurred, and judg- 


ment was given below for the plaintiff,” And the plaintiff | in error 


aſſigned the general errors. It was urged for the defendant in 


error, that he pica was ill, for not ſaying, that he was not requelt- 


ed before the end of the een years; for the obligee might "__ 
1 him 


iN 


_— 4 — 


— — 


—— 
— 
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him before the end of the ſeven years, becauſe the obligor was by 
the law tO have a convenient time to do the thing in; and there- 
wore unleſs the obligee gave the obligor notice before the day, by 
making his requeſt before the end of the term, he could not be 
made free at the end of the ſeven years according to the condition. 
And he cited the caſe 1 Roll. 443. that where by the condition of 
A bond a thing is to be done immediately or upon requeſt, yet the 
obigor ſhall have a convenient time to do it in. And another ex- 
W. ccption was taken, that the plea was, that he was never requeſted 
do make hpraedictum Johannem in conditione praedicta fu erius Non- 
| atum free, and there were two Jobns mentioned in the condition 
the father and the ſon; and therefore this being pleaded without 
any addition, muſt be taken for the father, and ſo no plea, be- 
cauſe it was the ſon was to be made free. But per curiam, Jo- 
hanem praedictum muſt be intended John the fon, that was to be 


made free. 


lo the other exception it was anſwered for the plaintiff in error 
= that it was ridiculous to ſay, a requeſt was to be made before the 
mme for doing the thing was come; and therefore the time for 
| making him free by the condition of the bond being at the end of 
ſeven or eight years, the requeſt ought to be then too. That the 
plea purſued the words of the condition of the bond, and therefore 
was good to a common intent ; and that the plaintiff, if he had 
made a requeſt before, ought to have replied that matter : which 
Powys and the chief juſtice agreed. That the ſerving ſeven years 


be underſtood according to the nature of the thing at the end of 
| feven years, 7, e. that it ſhould be done as ſoon as conveniently it 
| could be after the end of ſeven years, for till the end of ſeven years 
the apprentice could not be made free. (Note, this obſervation 
ſeems to be ill founded, for the ſeven years begin from the date of 
the bond, and the indenture of apprenticeſhip does not appear to 
| beof the ſame date with the bond ; but by the condition the ap- 
 prenticeſhip ſeems to be begun.) e 


The judgment in this caſe was reverſed. And Holt chief juſtice 
and Powell juſtice held, that there being a time appointed for do- 
4, the act, the requeſt to do it muſt be at that time. And Pcwell 
aid, it was like the caſe of a demand of rent to enter for a condi- 
tion broken, it muſt be ſuch a time of the day, that the party 
10 have time afterwards to do the thing. And the chief juſtice 
yo , hat the end of ſeven years was the laſt day of the ſeven years, 
12 ere is no fraction of a day; and after twelve a clock at night 

ater the ſeven years, for the day after is not the end of the ſeven 


| | — 4 U 1s 


intitled the party to his freedom, and therefore the condition ſhould 


Jars, but poſt expirationem, For the beginning and end of a thing 
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"Inte, 480. 18 Þ 2 5 of the thing. So if a man were born the firſt of 2 
and lived to the thirty-firſt of e twenty- one years after f. 

a-clock in the morning, and then makes his will and dies by fix 

at night, that will is good, and the deviſor is of age. Then th 

obligee 1 uſt make his election the laſt day of the ſeven years, whe. 

mw er he will have J. D. made free then, or ſtay till the end of eight 

ears, and make his requeſt accordingly ; ; for the obligee is 1 

ors his requeſt, but at that time when the thing is appointed 10 

be done He. faid alſo, that when a time is appointed, when z 

when a thing thing hall be done upon requeſt, it muſt be done immediately upon 
N the re queſt (which differs tEis caſe from thoſe cited by the counc] 
a et, it ought for the defendant in error) as if a condition of a bond be to mak: 
o become m. a feoffment at ſuch a time upon requeſt, there the obligor muſt c 
e 85 it immediately upon the 8 But as to this Powell ſaid, that 
reg if it appeared to them, that the thing was of ſuch a nature, as thi 
it could not be performed at the time limited for the thing to be done 


upon re 3 there the obligor ſhould have a convenient time after 
to do the thing in. Otherwiſe if it can be done then it muſt. 


Pmovs ind Cents juſtices held, that at the end of ſeven year 
4 might be under og a reaſonable time after, ſufficient to do the 
. thing in. 


#1; 3 J. * a | | ey” . p 7 N | a 
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q' . C. 6 Mod. Scire facias againſt the defendant, reciting a judgment! in the 
1 e 256, 34. X time of the late Ling againſt Lilly, and How the defendant in 
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0 ö ö | 15 {Fr Michaelmas term the thirteenth of the late King became bail for the 
WE ee defendant Lily; and c5 200, that if Lilly was convicted in tie 
HER ated naſal ſaid plea, that then the debt and damages, Cc. recovered ſhoui 
1 : lie, od ſa- be levied of the lands, goods and chattels of the defendant Beating, 
10 | e, if the defendant Lilly d 110 not pay the debt and damages, &c. ct 
„ | 3 and Tender himfelf to the Mas ſhalſea; and that Lilly had not yet paid 

1 | ſhews a c4p/as tlie debt and damages, Gr, nor rendered himſelf to the priſon Of 
1 FE 3 =” che Mor ſpaljea of the late King or the preſent” Queen, Sc. The 
| F_—_ en plea in bar, that aſter the judgment, and before the iſſuing of the 
1 wg 5 8 5 po rt feire facies, no writ of caßias ad fatisfaciendum acbite pr pfecutum, 
0 45 e PROT, et offiiatuin fuiſſet de recordo at the ſuit of the p!: aintiff 
©4440 ros. Aga {NL the defendant Lilly, Sc. The plaintiff replies, 2 writ of 
(4.8 mn 1sfaciendam iſtned the twenty-ninth of May in the third 
[72/08 DE Pen. year 1 the Queen, to which there was a zn eft inventus retu ned 
5; Hob: 295  PFotef; - Sc. And to this replication the defendant demurred. g 
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The exception that 8 Penzel) took was, that it : appears in 

this caſe that the bail was put in of Michaelinas term 13 Mill. 3. and 

that judgment Was recovered againſt the prin. Cipal 11} CUVIN domint 

Ae tertii nuper regis, Se. but the writ 95 cabias ad ſali. 

-c;ondum, ſet forth in the plea, was not ſued forth until the 

n -ninth of May 3 Ann. which is a void writ, fince an exe- 

-1tion cannot be ſued forth after the year, And it does not appear 

here, that any writ of ferre facias was fucd out, or any writ of 1 Roll, 333- 
a ad fc CCAIR ſued out within the year and co: ntinued on . 
e roll, as it might be, and no ſuch thing ſhall be intended; and --5 «, 4. 
; ien the ſeire facias againſt the ball! 18 Without Warrant, and SY Rl. 599, 
uw: for there is no default in the bail, until a capros ad ſatigfa- 8 of 
ſendli be ſued out againſt the principal, whereby the plaintiff 1 Cro 43%. 
makes election of one fort of execution, and 707 off inbentus re— wet 305 
turned, So that here the plaintiff of his own ſhewing Ras nes + glit Go 3 

to bring the ſcire ſacias againſt the bail, and therefore the judgment 3c 
ought to be given againſt him. As in the common cafe, where * * ib = 


3 Reb. 190 
by the replication it appears, that the plaintiff has no ca uſe ot x action, 7 200, 220, 


4 B%'Y 
* 6, # LY 8 
DS 1. 


. 304, 


he ſhall never have judgment. This was taken out of Mr. ſerjcant 7 671. 8 
„ o. 133. 
Pengelly's paper-book. 3 


Hol chief iuſtice ſaid, that the plaintiff had no need to ſet out Lutw. 1273. 
the jcir' facias in his replication, but there might be one for all * Rules in ; 
that. For it is all one to the bail, whether there was a ſcire facias we Fefe 11 
or no. For they cannot have a a writ of error upon the judgment; Geo. 2. 5 
againſt the principal, or the judgment in the feire facias. Belides, _ Wl 
i there were no ſcire facias, yet the execution might be well, for 5 
there ct have been a capras ad Jatrsfaciendunt taken out within . 5 "| 
the year, and continued down by a vicecomes non mifit breve. 5 4 
to the matter of the replication he ſaid, that the plaintiff's writ. was 
lis title: that that ny ſaid, that the defendant had not paid = 
nonev, nor Te! ndered 18 bay to priſon; but made no mention, { 
whether. any. capias ad ſutisfactendum was _ out by the pl Aintiff 1 
Ne And yet without ſhewing any thing of that, the writ con- 
. a good title to the action, and a . brea * 4 Then when 1 
you come, and by your plea admit that, and only plead by way of _ 1 
EXC ale, that no capias ad ab. (SFaciendum 1 againſt the 3 g | 1 
you have e put the cane upon that fingle point; and the only matter as | 1 
3 nether there was any capias ad ſatisfaciendum ſued out or not? We = 
and therefore then it is enough for the plaintiff ro ſhew, that there 


was a capias ad ſotisfaciendum ſued out againſt the principal de- 
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In anſwer to this, and that the plaintiff ouęght to ſhew a ſufficient 
ul, Mr. Pengelly cited the caſe, Here 2 Holyoke, 3 Keb. 671. 
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in a ſcire facias againſt bail, the defendant pleaded, that no cat 
ad ſatigſaciendum was iſſued againſt the principal on the ſaid ju i, 
ment; the plaintiff replied, that the 23d of October a capias pf 
- fatisfaciendum iſſued and was returned; the defendant rejoined 

that the judgment was had but on the 3d of November after and 
on demurrer judgment was given for the defendant, and à d. 
ference taken between a judgment upon a writ of inquiry, as th; 
was, which is at a day certain, and a general judgment; in the 
laſt caſe, the rejoinder had been ill, becauſe the judgment relate 
to the firſt day of the term; otherwiſe in the firſt. He aid a6 
that the plea was debite proſecutum, &c. en | 


Holt chief juſtice faid, that the debite proſecutum was nothing 
that this plea was only an excuſe, and that the plaintiff's writ 10 
his title. And as to the caſe in Keble, he ſaid, that that writ va; 
a void writ, and was not ſuper judicium praedictum. 2 


Powell juſtice ſaid, firſt, that if the writ were ill taken out, i 
was only an erroneous execution, and the bail that are ftranger 
} cannot take advantage of that error in a collateral action. Secondly, 
_ | _ that this capras ad ſatrsfaciendum might have been well and te. 
2040 _ , gularly ſued out, and they would intend it was ſo ; otherwiſe if 

* the capras ad ſatisfaciendum had appeared to have been ſued out, 
C cut of term, that had been ill. Judgment was given for the 
| 3 Plaintiff. 5 5 
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Blackmore ver/. Tidderley. 
Intr. in. 3 Ann. Rot. 231. 


FN an action of treſpaſs, aſſault and falſe impriſonment, the s 8. c Salk. 
defendant pleaded not guilty 29 6 annos ; and the plaintiff 423 8. C. 6 Mod. 
demurred. And Mr. ſerjeant Darnall for the plaintiff ar- 240. 

gued, that the court upon this plea, as it was pleaded, would In aſſault and 


lt t 
1 Uke any notice of the ſtatute of limitations, that if this plea _ guilty pa 


were a good plea, it would be a good replication for the plaintiff r 6 ann; 

to ſay, that he took out a writ within fix years, which is abſurd : {com it 
Om 2 

that no iſſue could be taken upon this plea, or if any iſſue could ; Show. 49h. 

be taken upon it, yet if a verdict were found for the plaintiff, no 3 Mod. 110. 

judgment could be given for him, becauſe though the defendant $1 Mod. 33. 

vere guilty within fix years, yet he might not be guilty within 

tour. He faid that this plea was a negative pregnant, and though, 

where a verdict is found upon iſſue joined upon ſuch a plea, that 

may in ſome caſes make the plea good; yet it is certainly naught 

upon demurrer. And for that he cited 12 Ed. 4. 6. Br. Negative 

rognont 49. Br. * me HHH 42. 


Mr. R Raymond for the defendant argued, that the ſtatute of limi- 
titions is a general law, and that tho pleas of the ſtatute of li- 
mitations are never en upon the ſtatute, but are pleaded 
Eerally, without tying them up to, or taking any notice of the 
cd of parliament. He ſaid, that the plaintiff might have taken 
bs upon this plea, that the defendant was cuilty within fix 
cars; and that the largeneſs of the plea taking in two years more 
than it needed, was for the benefit of the plaintiff: that if upon 
lat fue the jury had found for the detendant, he muſt have had 


. k 


judgment, becauſe if he was not guilty within fix years, it 
Was 3 


1 neceſſary conſequence, that he was not guilty within four 
4 . „cars, 
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years. And he faid, he took it, that if the verdi had been fog 
for the plaintiff, he muſt have had his judgment too, becauſe a 
plea of the defendant was falſified: like the caſe of debt "I 
ſingle bill, the defendant pleads payment, if upon iſſue Joined he 
verdict be found for the defendant, he cannot have judgment; but 


otherwiſe if it be found for the plaintiff. 
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Holt chief juſtice. The verdict's helping of ſuch a plea as thi 
will not make it a good plea now upon demurrer. This my 
be a good plea either at common law, or upon the ſtatute; it; 
not a good plea at common law, becaufe at common law a mn 
might bring his action at any time; neither is it a good plea 1 

the ſtatute, becauſe it does not diſcloſe the matter, that the ſtatus WE 
makes a bar. | | 


"A 


_ 11 SE Porcell juſtice. This plea at beſt is but argumentative, and ſuch 
= pleas are never good, eſpecially where the matter that makes the 
bar is made ſuch by an act of parliament, you ought to plead it in 
the words of the ſtatute. Beſides, if iſſue had been taken upon 
this plea, and there had been a verdi& for the plaintiff, it would 
have been a zeofarle. INS „ 


=: EET OD. Hut. How can the plaintiff reply? 
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111 ' Diſcontina- The court held that this matter needed not to be ſhewn fr N 
1 ance by an an- cauſe of demurrer, and were juſt going to give judgment for the | 
1 ſwer in part. 5 | GE. , 

{108 | LG plaintiff; when Mr. Raymond took an exception, viz. that the plea 
1 was diſcontinued, for the declaration was of an aſſault, taking, ar- 
1 Lev. 31. reſting, and impriſoning the plaintiff; and the defendant pleaded to WM 
| : 3 111, the treſpaſs, aſſault, and impriſonment, but ſaid nothing to the u- 

3 Lev, 405, Felt. Darnall ſaid, that the treſpaſs included all. 
[ 8 | acc, | | | 
| | 
| 


rr GS Bout coat . - oe eo os © om Rs 


. 


Hut ſaid, that the impriſonment included the arreſt ; for impri- 
ſoning could not be without an arreſt, nor an arreſt without unpti- 
ſonment; for an arreſt is an actual impriſonment. 


Judgment was given for the plaintiff, 


Note, When this caſe was firſt ſtirred in Michaelmas term lit, 
| the court ſeemed all to be of opinion, that the plea was good, be- | 
i cauſe it gave the plaintiff an advantage. The record is, action by | 
| „ huſband and wife, for that the defendant, &c. upon the wife puch 

Fc. inſultum fecit, and the wife, &c. cepit, arreſtavit, imprijond- | 
| 1 wit, ef maletractavit, and the wife in priſona ibidem per ſpatiu, 
1 8 wo Ge. detinuit, &c. After imparlance the defendant pleads thus: # 


1. 1 idem the defendant defendit vim et injuriam quando, c. el dicit gs by 
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55 non, quia dicit quod iſe in nullo eft culpabilis de tranſargſione, 
inſultu, impriſonamenig raedictis ad aliquod tempus infra 6 annos 
oxime ante diem exhibitionts billae of huſband and wife modo ef 
furma prout, Gc. Note, nothing was pleaded to the vi et armis, 


as is uſual. 
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Evans ver /. Brown. 
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« You are known by the name of bawdy Nell, and do live newt 1 
« with another woman's huſband,” Mr. Raymond moved for a ay Nel, . 
prohibition upon a ſuggeſtion, that the plaintiff below had brought do live with 
an action at law for theſe words, grounded upon ſpecial damage * 
he had ſuſtained by the defendant's ſpeaking of them. And he band. 
compared this to the caſe, where one calls a woman whore and? 8 
thief, 2 Roll. 297. u. 25. in that caſe ſhe ſhall not have an action 5 
in the Eccleſiaſtical Court for thoſe words, though ſhe might for 

the word whore; becauſe it being joined with the word thief, an 

action lies at common law for the words. Neither can the words 2 R. 295.n. 4. 
be ſplit, and an action brought at law for the word thief, and a | 

ſuit in the Eccleſiaſtical Court for the word whore. So here, tho' The party ſu- 
the words are properly ſuable for in the Eccleſiaſtical Court, yet a _ 8 
ſpecial damage attending the ſpeaking them, by which means an wor Fi "in 
action lies at common law for ſpeaking the words, they ſhall not of which the | 
proceed for the ſpeaking them in the Eccleſiaſtical Court. But the bun Cour 


| = 0 has conuſance. 
court denied to grant a prohibition. | 


T HERE was a ſuit in the Eccleſiaſtical Court for theſe words, You are 
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Green der/. Crane. 


N an afſumpfit by an executor upon a promiſe to his teſtator, 8. C. Rep. Q. 
the defendant pleaded non aſſumpfit infra 6 annos to the teſtator. 4 =. 
And upon evidence it appeared, that after the death of the teſtator 1 
and after 6 years elapſed from the time of the contract, the defen- 1 Salk. 28. 
dant owned the debt to the executor, and promiſed to pay it. And gg 126. 
whether this evidence would maintain the iſſue was the queſtion. 385, 386. 
derjeant Darnall for the plaintiff ſaid, that it was agreed in the caſe 12 Mod. 557. 
of Hyleing verſ. Haſtings, that a bare owning of the debt after the _ : 
hx years was ſufficient to revive it; but here was a promiſe as well 577, 578. 
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as an o ning. But after the caſe had been ſtirred twice, and the Hm by 1 
court had taken farther time to adviſe, Holt chief juſtice delivered E ae, def i 
the reſolution of the court, and ſaid, that they were all of opinion, teſtator, on i 
that the action could not be maintained, the promiſe being made to Su, infra * 
annos plead- Wl 


the executor, and ſo out of the iſſue. But it would have been ed, evidence 


ter 6 years to 
the executors, 
Ante, 421. 


otherwiſe, if the promiſe had been made to the teſtator within fix of promiſe af- 1 


years. 
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years. Note, This caſe was tried before Holt at nfs prius at Guil 


hall. And he permitted the parties to move it after in court, 


Seers ver. Turner. 


Plea in abate- 
ment of a 
plaint for the 
ſame cauſe in 
the Marſbal- 
ſea, and re- 
moved into 
the King's 


N an action of treſpaſs the plaintiff declared of an aſſault, batte. 

ry, and wounding, upon the 6 of June, and of an aſſault, hy. 
tery, wounding, and falſe impriſonment by the ſpace of four hoy. 
upon the 1 of Auguſt after, ad damnum the plaintiff 30/. The ge. 
fendant pleads as to the treſpaſs, aſſault, battery, wounding, ang 
olives. falſe impriſonment in the plaintiff's declaration ſecondly mentioned, 
leer corjus, Not guilty ; and as to the treſpaſs, aſſault, battery, and wounding 
where it ſtill in the plaintiff 's declaration firſt mentioned, he prays Judgment of 
Ts. the bill, becauſe before the exhibiting of the bill, ſcilicet, ſuch a 
3TO. Brief p. 7” . . . | | . 
107. day, the plaintiff levied a plaint in the Marſbalſea againſt the de. 
5 Rep. 62. fendant of a plea of treſpaſs and aſſault ad damnum of the plaintiff 
cited 8 99 5. quae quidem querela afterwards, vis. ſuch a day, was debits 
modo removed by writ of habeas corpus iſſuing out of the King's 
Bench, returnable immediate before the chief juſtice, into the King's 


Bench: and thereupon the defendant by his attorney in the. Wi 


King's Bench at the ſuit of the plaintiff, of the plea of treſpaſs and 
aſſault aforeſaid, appeared, and put in bail according to the cuſtom 
of the ſaid court, prout, Cc. which 
manens gabuc pendet mintime diſcontinuatum five determinatum : and 
avers that the plaint levied, Sc. in the Marſhalſea ; and the plain- 
titres bill for the firſt mentioned treſpaſs, aſſault, battery, and 
wounding in the King's Bench exhibited, were levied and proſecu— 


ted pro una ct cadem materia et cauſa ations, et non alia neque di- 


derſa; et hoc the defendant paratus, Ec. unde petit ſudicium ae 
Lilla pracdifa of the plaintiff againſt the defendant, de una ct eadem 
materia ſuperius modo exhibita, pendente pracdicto priori placito, ut 
proefertur, indeterminato, et quod billa illa, quoad eandem tram 
erelfioncm, taſultum, verberationem, et vulnerationem firſt mention- 


ca cafſotur, &c. To this plea the plaintiff demurred. 


Mr. ard took ſeveral exceptions to the plea, which J ſhall not 

report, becauſe they did not receive the reſolution of the court upon 

them, they going upon another matter, which Mr. Ward took no 
notice of. —_— 


* 
# 


Habaas corpus Holt chief juſtice. A habeas corpus does not remove the cauſe 


does rot re- 


caſe Ont of the inferior court, the cauſe is ſtayed below; but a plant 


| . * . . . . .  — 3 
out of the in. pending in an inferior court is no plea to an action brought in the 
ferior court. courts at JYeſtminfler. There is a great deal of difference between 
K. cd au A Fecordari, or a certiorari, and a habeas corpus. In the calc of a 
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plea in the King's Bench re. 
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vecordari, the proceedings are upon that; and the recordari is en- 
tred upon the roll, and the return of it which is the plaint, and the 
plaintiff declares upon that, and the parties have day in court upon 
the recordari : and ſo it is of a certiorari. But upon a habeas 
corpus the parties have no day in court, but the proceedings below 
are ſuperſeded, and the plaintiff has liberty to declare againſt the 


defendant, as in cuſſodia Mareſchalli, 


Powell juſtice. Upon a habeas corpus the cauſe is not removed 
out of the inferior court, ſo as to be pending here, and conſequent- 
ly it cannot be pleaded to another declaration for the fame thing; 
hut when the defendant is brought here by habeas corpus, we make 
him put in bail to anſwer a declaration to be delivered within two 
terms, and if he does not put in ſuch bail we grant a procedends ; 
but a — is quite different, for upon that the proceedings are 
removed. 2 


M aid, that this declaration was upon the habeas corpus, and 
E though an impriſonment was added, that was no more than the 
| plaintiff might do. Powell ſeemed to think it a variance, but then 
he ſaid, it would be a declaration by the by, which the plaintiff 
had by law liberty to charge the defendant with, and that would 
-juſtify this declaration. The court gave judgment, that the defen- 
dant ſhould anſwer over.. 


This which follows is taken out of the notes of Mr. Pengelly, 
who was counſel with the defendant upon the demurrer. 


Hy Holt and the court it was reſolved, that the defendant ſhould 
anſwer over. For this declaration may be in purſuance of the firſt 
babeas corpus, and the plaintiff may declare on an impriſonment, 
and when the defendant is in cuſtody, the plaintiff may declare 
againſt him for any matter, and the variance of the damages is al- 
lowable, and 1s the courſe of the court. But indeed in that caſe 
the bail cannot be charged. A habeas corpus does not remove the 
plaint, but it is only certified, and the proceedings below are by 
this writ ſuſpended, and there is no proceeding here upon that 
plaint, But the plaintiff declares againſt the defendant de novo as à 1 Ventr. 252 
privileged perſon in cuſtodia Wareſchalli, and there is no day given 3 Keb. 263. 
to the plaintiff upon the returr. of the habeas corpus, as in caſe of a , ous ah 
recordari or pone, ſo that the p..intiff is not in court. Sty. 195,440. 


But it is a quaere, if there be not a cauſe pending; for if he 
eſcapes, it ſeems the plaintiff may have an action againſt the mar- 
ſhal, for the defendant comes with a charge upon him, which 
cannot be without an action or writ. — — 
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4 1 It ſeems that the ſheriff, marſhal, Cc. was anſwerable for the 
11 = eſcape of a man taken by a bill of Mzddleſex or latitat before the 

1 ſtatute that introduced the acetiams, and that this anſwers Mr, Pj. 
gelly's quaere. 5 


TS) 


Regina ver/. Harman. 


Ai mage HE defendont was indicted upon the 9 & 10 Will. 3. c. 41. 
RT 1 for 1 imbezilment of the Queen's ſtores, Upon the 
atute, ought Clauſe, that ſuch perſon or perſons, in whoſe cuſtody, poſſeſſion, 
to conclude, or keeping, ſuch goods or ſtores marked as aforeſaid ſhall be found, 
Tm not being imploy:d as aforeſaid ; and ſuch perſon or perſons, who 
1 Salk. 370. fhall conceal ſuch goods or ſtores marked as aforeſaid; being indicted 
pl: 3: and convicted of ſuch concealment, or of the having ſuch goods, or 
Rep . a. ſtores found in his cuſtody, poſſeſſion, or keeping, ſhall forfe 
4 Rep. 48. 2. Jay, POL 7 Ping, all Torteit 
 Saund, 250. ſuch goods, and the ſum of 200. together with coſts, &c. the one 
moiety to his majeſty, and the other to the informer, And the 
| indictment ſet forth, that the defendant after the 24 of June 1698, 
5 bi. ſuch a day, adtunc vel ad aliquod tempus antea vel poſtta nm 
— exiflens paclor, Anglice a contractor, cum principalibus efficiariis 
vel commiſſionariis claſſis, Anghce navy, ſeu bombardarum, Anglice 
ordnance, ½us dictae dominae reginae, ſeu victuglariis, Anglice 
Wi! victuallers, pro uſu diftae dominae reginae, nroue negotiator exijlen 
7 1 2D ad inde per aliquem talem pactorem, Cc. as before, apud B. pracd- 
{80 „ tum habuit in cuſtodia, Anglice cuſtody, pojſejjrone et caſtodia ſuis, - 
. | Anglice keeping, quatuor, &c. ſeparaliter impreſſat. Angle 
Wil marked, cum figno vecato, the broad arrow, exijtente figno cum quo 
1 res bellicgſae et navales diftae dominae reginae adtunc et diu antea 
"56 uſualiter impreſſatae fuere, et adbuc impreſſatae ſunt, Anglice 
1 marked, contra formam flatuti in hujuſmad! caſu nuper cditi, et pro- 
; 
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viſt ; quodgue praedict. quatuor, Cc. fic ut prarfertur, impreſſat, m 
ol adtunc et ibidem invent. fuere in cuſtodia et poſſeſſione of the ucfen- 
n daant, the defendant adtunc non exiſtente negotiatore, ut proefertu, 
prout per ſtatiſtum praedictum in hujuſmodi caſu eaitum et Pfui. 

- fum requiritur, in diminutionem praedictarum rerum bellicoſarum ct 

'  navalium dictae dominae reginae, ac contra pacem diftae dominae rot. 
. nae, coronam, et dignitatem ſuas, &c. Two exceptions were u- 
| 28 645 ken to this indictment in arreſt of judgment: Firſt, That no indiCt- 
# 5 3 ment lay, becauſe it was a new offenſe, and a particular penalty 
1 1 Sid. 439. inflicted of forfeiture of the goods and 200 J. prout in the act. but 
N 4 614. this exception is contrary to the words. of the act, and was we 
10 e“ ruled by the chief juſtice, becauſe the forfeiture accrues by the con. 
1 viction in an indictment for the offenſe. The ſecond excep' len 
i þ was, that the indictment did not conclude contra forman 4 
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"ry + was ſaid for the defendant, that where an offenſe 18 created 
by act of parliament, you muſt deſcribe the fact ſo in the indict- 
ment, as it may appear to be within the ſtatute, and you muſt alſo 
conclude your indictment contra formam flatuti ; for it is your 
-oncluding the indictment in that manner, that declares your pro- | | 
ceeding for the offenſe to be upon the ſtatute; and where that is 
W ming, the indictment is an indictment at common law, and that 

W :: this caſe muſt be ill; becauſe a man may come to the poſſeſſion 
uch goods by bailment, and then the having them found in 
one's cuſtody is no crime at common law, but only becauſe it is 
made ſuch by act of parliament: and this is an eſſential form. Tt 
was inſiſted for the Queen, that the contra formam flatuti, and the 
non exiſtente negotiatore, prout per flatutum praedictum in hujuſmodi 
-aſu editum et proviſum requritur, which concluded the two facts, 
W tt were charg'd in the indictment, would ſupply the want of the 
ena formam ſtatuti in the concluſion of the indictment, But to 
dis it was anſwered for the defendant, that in cafe the firſt fac © 
was that which was made criminal by the act of parliament, that 
would have been well; which the chief juſtice agreed, ſaying that 
the reſt would be ſurpluſage, and would not hurt; but that it was 
the goods being found in the defendant's cuſtody, which was the 
offenſe, and not the having the goods in his cuſtody ; for though 
he had ſuch goods 1n his cuſtody, yet if they were not found in his 
cuſtody, that was no offenſe : and therefore it was the latter part of 
the indictment that contained the offenſe, which the chief juſtice 
reed allo; and that not being concluded contra formam ftatuti 
was ill. 5 | | 

Prell juſtice. In all caſes of indictments for offenſes againſt a a 
ſtatute, the indictment muſt conclude contra formam flatuti, which 
ul the court agreed, and ordered the poſtea to ſtay till it was further 
moved. 


—— egina ver/. Paty et alios. . a e. . 
| 2. re 32 . of , g. Jo ELIA Cie 3 2 LE 4% £E A -F# $6" & > 
F . tbo SE Ei Uh 
PAT and four others were committed by the Speaker of the $.C. Holt; „ 

houſe of Commons, by virtue of an order of that houſe; and e, e bh „„ 
upon a Pabeas corpus to bring them before this court, the warrant by the Spra- i ee, 
was returned, which follows zn baec verba: Mat#tis 5 die Decem- er oi the howe ©7742 
Pris 1704. By virtue of an order of the houſe of Commons of 


of Commons 
England in parliament 
the proſecuting 
. * * . 3 . * ; 
IS Sulity of commencing and proſecuting an action at common law in elections. 


h : | 2 3 by order ok 

aſſembled this day made, theſe are to require the houſe, ſor 

= forthwith upon fight hereof to receive into your cuſtody 8 
body of Jof Paty, who, as it appears to the houſe of Commons, fuſing votes 
Fo | | . . I Fe 
igunlt the late conſtables of Ayleſbury, for nat allowing his vote , 4 
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Hil. Term 3 Annae reginae, 


If a perſon 

committed 

by the hoaſe 

of Commons 
is brought up 
into the King's 
Bench by H. 
beas corpus, he 
ſhall be re 
manded. Co. 
Li. 81. 4 Inſt. 


15, 17. 


The King's 
Bench cannot 
judge ot the 
privileges of 
the houſe of 
Commons. 


0 * | | | . . | 5 
in the election of members to ſerve in parliament, contrary to the 


declaration, in high contempt of the juriſdiftion, and in breach 
of the known privileges, of this houſe; and him in fafe cuſtog 
to keep, during the pleaſure of the ſaid houſe of Commons. 10 
which this thall be your warrant. Given under my hand this 15 
of December anno Domini 1704. To the keeper of her Maſeſt 5 
gaol of Newgate, or his deputy. The warrant was ſigned Rider 
Harley. This habeas corpus was moved for on the laſt Monda but 


one in the term, and the court oranted the writ returnable the . 


turday after. Some perſons thought the return too long, and the 
court were much preſſed to make it ſhorter; but the court Would 
not, but ſaid, that in a caſe of this conſequence, they ought to 


give the parties concerned time to conſider what return to make, WW 


and if there were any delay, the parties were the cauſe of it them. 
lelves, by not moving ſooner. The defendants were brought up 
upon the Saturday, and Mr. Mountague, Mr. Page, Mr. Lechner 


and Mr. Denton, argued that they ought to be diſcharged. I was | a b 


not preſent at the argument. 


There were no council to maintain 
the commitment. The court put off delivering their opinion till 


Monday, which was the laſt day of the term, and then all ſeriatin 
delivered their opinions. I did not hear very well, but the ſub. 


ſtance of what was ſaid, as I apprehended, was to the following WM 


effect. 


Goald juſtice. The priſoners ought to be remanded. He ſaid, 
that this was the firſt habeas corpus that was 'ever brought by per- 


ſons committed by the houſe of Commons; that he ever heard or FT 
read o; and therefore no ſuch writ having ever been brought be- 


fore, that is an argument, that no ſuch writ lies. He ſaid, if this 
had been a return of a commitment by an inferior court, it had 
been naught, becauſe it did not ſet out a ſufficient cauſe of com- 
mitment : but this return being of a commitment by the houſe of 
Commons, which is ſuperior to this court, it is not reverſible for 
form. And that anſwers the objections to the form of the com- 


mitment. We cannot judge of the privileges of the houſe of Con- 


mons, but they are to debate them among themſelves. He faid, it 
was objected, that by Mag. Chart. c. 29. no man ought to be taken 


or impriſoned but by the law of the land. But that the anſwer to 


this was, that there were ſeveral laws in this kingdom, among 


which was the lex parliamenti, which law, as it is ſaid in the |} 


4 Injt. 15. ab omnibus eft quaerenda, a multis ignorata, 0 paucis 


cognita ; and that it was uncertain, that thoſe words in the ſtatute -} 


of Mag. Chart, were to be reſtrained to the common law. He 


ſaid, the parliament had laws and cuſtoms peculiar to itſelf, and 


that this was declared to be ſecundum legem parhament! ; and that 


the judges ought not to give any anſwer to queſtions propoſed to 


them 
= 


Hil. Term 3 Annae reginae. 110% 
. | 3 EE | | n 
wem about matters of privilege, becauſe the privileges of parliament 
oe not to be determined by the common law. He ſaid, there had 

I been an objection made, that this warrant was only ſigned by the 
Speaker. But he ſaid, that was the way the houſe of Commons 
Aged. As to the objection, that if this proceeding here were not 
allowed, it would make the people of England bondmen; I an- 
ſer, that this commitment is a puniſhment uſed by them, and 
chat it determines with the ſeſſions. He ſaid, there was no diffe- 
ence between this and my lord Shafteſbury's caſe, 1 Mod. 144. 
That that was the firſt inſtance of a habeas corpus granted upon a 
commitment by the houſe of lords. That according to that caſe, 

if the return had been general, without expreſſing what the parti- 
cular matter of contempt was, it had been good; and though here 

the ſpecial matter were expreſſed, that would not alter the caſe, 

becauſe this court had nothing to do with it, nor could gainſay the 
houſe of Commons. That the houſe of Commons were to be in- 

truſted with the liberty of the people, and that no body could ſup- 

poſe they would make any invaſions upon it. The judgment in 
the caſe of Sir John Elliot was reverſed in the houſe of Lords, be- ni, 
cauſe matters tranſacted in parliament are only cogniſable there. Car. 1. 
And fo it appears by Prynne's Animad. on 4 Iuſt. 12. He faid, i Cro. 604, 
the houſe of Commons were the repreſentatives of the people, and eos, e. 
concluded, that no habeas corpus would lie. 


Poojs juſtice, I am of the fame opinion. He ſaid, he would 
conſider the objections that had been made to the return, and give 
an anſwer to them ; not that he thought they had juriſdiction of 
the cauſe, but that the commitment might not be taken fo totally 
naught, as it had been repreſented to be. He faid, it had been 
objected, that this caſe differs from my lord Shafteſbrry's caſe, be- 
cauſe that was a commitment by order of the houſe of Lords, this 
only by the Speaker's warrant. To that he anſwered, that this 
warrant, as was recited in the warrant, was by order of the houſe 
of Commons. The ſecond objection was, that the warrant was 
not under ſeal; and 2 [nft. 52. is, that warrants of commitment 
muſt” be in writing under hand and ſeal, But to this I anſwer, Commitment 
that the houſe of Commons is a court; and ſo my lord Coke fays, by a court 
in his 4 Inſt. 28, 23. and commitments by a court need not be _—— 
under hand and ſeal. And beſides, the conſuetudo parliaments will 7 
juſtify this commitment. Thirdly, this caſe is objected to differ 
from my lord Shaftesbury's caſe, becauſe he was a member of the 
houſe of Lords. But if this objection ſhould take place, it would 
deſtroy all their power of committing for breach of privilege, for 
theſe are moſt commonly by perſons not of the houſe. Fourthly, 
this commitment is for a matter done out of the houſe. That muſt 
cave the fame anſwer with the laſt; that ſo are moſt breaches of 
— privilege. 
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. . "= 98 0 , | | | k LE anon, —7 
privilege. Fifthly, it is objected, that the commitment! 1 


8, dur. 
the pleaſure of the houſe of Commons, whereas it ought to oy: 
2 Inſt. 52. they ſhall be diſcharged by due courſe of law. To this 1 


that this commitment is more favourable for the priſoner 2nd 
more for his benefit, than a commitment for a certain tine 6 
| this commitment determines with the ſeſſion, and it leaves the hoot 
a power to diſcharge the priſoners upon their ſubmiſſion, Beſide 
this is agreeable to the conſtant forms of commitments by the houſ: 
of Commons; and it is agreeable to our commitments here, which 
are implied to be during the pleaſure of the court. And though 
the houſe of Commons expreſs that in their commitments, yet thi 
is only expreſiing what we imply. Sixthly, the cauſe of commi. 
ment is for bringing an action at common law, and ſhall the Com. 
mons hinder a man from proceeding at law? Now in gener] 
© ſpeaking, that is the only uſe of privilege; and the meaning of pri. 
vilege is, that it is a privilege againſt the courſe of law: ſuch is the 
privilege of members againſt ſuits at law to be brought againſt them, 
This objection has been farther enforced by remembring the reſolu- 
tions in the caſe of Aſoby and White, where it was determined b 
the houſe of Lords, that an action would lie againſt the conſtables 
of Avleſvury for refuſing a man his vote at an election of members 
to ſerve in parliament. But in anſwer to that, this does not ap- 
pear to us to be the ſame caſe. The parties are different, and it 
may be the cafes may be different, and all theſe priſoners may have 
been guilty of a breach of privilege. If all commitments for con- 
tempts, even thoſe by this court, ſhould come to be ſcanned, they 
would not hold water. Our warrants here in ſuch caſes are ſhort, Wi 
as for a contempt, or for a contempt in ſuch a cauſe. So in Chan- 3 ] 
cery the commitments for contempts are for a contempt in not fully Wi 
anſwering, Sc. and would not this commitment be ſufficient? 
If a commitment be for a contempt in not paying money according 
to an order of court, without reciting the order, yet ſuch a com- 
mitment is good, The houſe of Commons is a great court, and 
all things done by them are to be intended to have been ite atla, 
and the matter need not be fo ſpecially recited in their warrants; 
by the ſame reaſon as we commit people by a rule of court of two 
lines, and ſuch commitments are held good, becauſe it is to be in- 
tended, that we underſtand what we do. Seventhly, it is ob- 
4 1nft, 13. jected, that by Mag. Chart. c. 29. no man ought to be taken cr, 
| impriſoned, but by the law of the land. But to this I anſwer, 
that lex terrae is not confined to the common law, but takes in 
all the other laws, which are in force in this realm; as the civil 
— and canon law, &c. and among the reſt, the lex parliamenli. 
By the 28 Ed. 3. c. 3. there the words lex terrae, which are uſed 
in Mag. Char. are explained by the words, due proceſs of law; 
and the meaning of the ſtatute is, that all commitments muſt - 
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by a legal authority. And the law of parliament is as much a 
ly as any; Nays if there be any ſuperiority, this is a ſuperior 
17 | 


He faid, there were two things, which were moſt materially 
objected. Firſt, that this court, which is the ſupreme ordinary 
court of law, and has a very ample authority, authority to diſ- 


charge 2 Man committed per mandatum domini regis, has a fortior: 


anthority to do it where the commitment is by ſubjects. But the 
inltance put is of no weight, becauſe ſuch a commitment is not 


good. For the King is to act by his officers, and when the King 


fit here, it was only pro pompa; but the judges gave the rule. 
And it is one of the grievances mentioned in the petition of right, 
; Car. I. that men were detained in priſon by the King's ſpecial 
command. A commitment by a court is of greater authority than 
a commitment by the King in perſon, and is accounted in law a 
commitment by the King. So where ſome ſtatutes ſay, the of- 
fenders ſhall be fined at the King's pleaſure, that pleaſure muſt be 
declared in the courts proper for the conuſance of the offenſes. 
The ſecond objection is, that if this court cannot judge of the 
commitments of the houſe of Commons, and ſuch a commitment 
as this is good, they may ſtop the whole courſe of law, and take 
upon them a deſpotic power. But this is a very foreign ſuppoſi- 
tion, and what ought not to be ſaid by any Engh/hman. The 
houſe of Commons are a great branch of the conſtitution, and are 
choſe by ourſelves, and are our truſtees ; and it cannot be ſuppoſed; 
nor ought to be preſumed, that they will exceed their bounds, or 
do any thing amiſs. It does not appear to us, what theſe actions 
were, and the houſe of Commons have examined into that; and 
we know, they have a juriſdiction with relation to breaches of 


privilege, and contempts done to them, and the right of perſons 


to vote for members of parliament; and we mult take it, that 
what they have done is warranted by that their juriſdiction, and 


is well done. He ſaid, this was a commitment in execution, and 


not pro ſalva cuiſtodia. He ſaid, the court were to determine the 
bounds of juriſdictions, as they do the bounds of parithes, by uſage : 
that of the fide of the houſe of Commons, there was immemorial 
ulage: and that' he expected ſome precedents would have bean 
brought to ſhew, that this court might inquire into the proceedings 
of the houſe of Commons, and diſcharge perſons committed by 
them; but that the council for the priſoners had not brought one 


precedent, nor one book caſe, nor one opinion in print, to war- 


rant any ſuch power in this court: and that on uſer in this caſe 
Was a very great argument, that the court had no ſuch power. 
But he ſaid, the reaſon why there were no precedents of that kind, 
was very obvious, vx. that it would be unreaſonable to put the 
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' judges upon determining the privileges of the houſe of Commer 
of which privileges they have no account, nor any footten 5 
their books: that the houſe of Commons have the records of "hy 
and as occaſion requires, ſearch them to find them: that the judo 
cannot reſort to thoſe records, and therefore it is indeed impoſihl 
for them to judge matters of privilege. And my lord Che in " 
4 Inſt. fol. 15. ſays, that it is /e ab omnibus quaerenda, q mult, 
ignorata, a faucis cogmta, He ſaid, my lord Shafteſbury's cis 
was the only caſe wherever a habeas corpus was brought upon a Ro 
mitment by either houſe of parliament; but that he could not ſa 
a habeas corpus would not lie, becauſe, till the return of the Baba 
corpus, the cauſe of commitment does not appear; and it is one gf 
the great privileges of the ſubje&, to have the cauſe of his impri. 
ſonment inquired into in this court: but when it appears to he, 
commitment by the houſe of Commons, he muſt be remandel 
The judges in my lord Shafteſbury's cafe went upon their havins 
no juriſdiction in the cauſe. 5 4 


8 3 upon 

Pmoelt juſtice of the ſame opinion. He faid, he had had but! fe 

ſhort time to conſider of a cauſe of this conſequence : that it ws WW whic 

the firſt cauſe of this nature, that had ever been before this cout, WW to th 

for my lord Shafreſbury's caſe differed, becauſe he was a member of MW mad 

the houſe of peers, and they might have other powers over their WW not 

own members, than they had over their fellow ſubjects without WE rival 

doors. He ſaid, the court could not judge of the return: Firt, WW then 

Becauſe they were committed by another law, and conſequently ve Icoc; 

cannot diſcharge them by that law, by which they were not com- hou 

mitted. There is a le parliamenti, for the common law is not the WW the 

only law in this kingdom; and the houſe of Commons do not ccrn 

commit men by the common law, but by the law of parliament. WWW ani 
Lords no Confider the judicature of parliament. The houſe of Lords have a the 
__—_ power of judicature by the common law upon writs of error, but WW Cou 
5 they cannot proceed originally in any cauſe. But they proceed too . that 
in another manner in caſe of their own privileges, and therein the , and 

| Judges do not aftiſt, as they do upon writs of error; and their pro- thc 

cceding in that caſe is by the lex parliamenti. So the Commons ll que 

have alſo a power of judicature, and ſo is 4 It. 23. but that is not Wi Coi 

by the common law, but by the law of parliament, to determine Wn the 


their own privileges; and it is by this law that theſe perſons are bre 


The King's Committed. He ſaid, this court might judge of privilege, dut not 
1 d of . . . . . 3 1 | 
45 Fe phat muſt do in this caſe, if we diſcharge theſe prifoners from their im- 
contrary tothe priſonment, which 1s the only judgment the houſe of Commons 
2 o can give, upon their determination, that theſe perſons have been 
mons. guilty of a breach of their privileges. This is drawing the plea ad 


aliud examen, and yet the houſe of commons are the ſupreme = 
* 4 


* 
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1 o hate own privileges. This court judges of privilege only inci- ] 

| +-ntally, and fo they did in Binyon s caſe& and in the caſe of Aſhby 

„/I bite; for when an action is brought in this court, judgment 

muſt be given one Way or other. So they do in eccleſiaſtical mat- 

wess, when a queſtion of that nature ariſes in an action brought be- 

dire them; as in the caſe of the Quaker's marriage depending in 

dhe Common Pleas; but their judgment will not bind the eccleſi- 

aſtical court. And therefore, if ſuch a marriage ſhould be adjud- . ene 

Led at law to be a good marriage, and yet afterwards the parties Same 8 

W 701d be cited into the eccleſiaſtical court for living in fornication, ker's marriage 

ad excommunicated, and taken upon the capias excommunicatum, pores _—_ 
dus court could not diſcharge them upon a habeas corpus. So here, cefatical 

be court of Parliament he ſaid was a ſuperior court to this court, and Court; and 

W though the King's Bench have a power to prevent exceſſes of Joris IS 

giction in courts, yet they cannot prevent ſuch exceſſes in parliament, municate 

becauſe that is a ſuperior court to them, and a prohibition was ne- them, this 

err moved for to the parliament. If the houſe of Lords ſhould take diſcharge 88 
upon them to determine freeholds, this court could not prohibit them upon 

them, there are writs in the Regiſter ad regia jura comſervanda, balcas corpus, 

which may be ſent to the Eccleſiaſtical Court, but they cannot go 

to the houſe of Lords. There was a caſe lately, wherein the Lords 

made an order originally in a cauſe, but the parties grieved could 

not have come here for relief. So Sk:mmer's caſe was brought ori- 

cinally in the houſe of Lords, and this court could not have helped 

them. He cited 4 Inſt. 50, 51. and 13 Co. 63, 64. that the privi- Moor 57. 

lege, order, or cuſtom of parliament, either of the upper houſe, or * cate. 

houſe of Commons, belongs to the determination or deciſion only of 

the Court of Parliament; the judges being aſked by the Lords con- 31 Hen. 6. n. 

cerning privilege of parliament, anſwered, that they ought not to $5: Prom „ 

anſwer to this queſtion, for it hath not been uſed aforetime, that , Inſt. 16. 

the judges ſhould in any wiſe determine the privilege of this hich _ 

W Court of Parliament; for it is ſo high and mighty in its nature, 

that it may make laws, and that what is law, it may make no law, 

and the determination and knowledge of that privilege belongeth to 

the Lords of parliament, and not to the judges. The privilege in 

queſtion in that caſe was concerning the Speaker of the houſe of 

Commons being taken in execution. But if they ſhould diſcharge 

theſe perſons, that are committed by the houſe of Commons for a 

breach of privilege, this would be to take upon themſelves directly 

to judge of the privileges of parliament, This want of juriſdiction Want © 

in the court cures all the faults in the commitment; though If that 3 

were to be debated, there ought to be a difference taken between a faults in the 

commitment for a crime, and for a contempt. And as to that ob- commitment. 

tion to the warrant, that it was to detain the priſoners during 

the pleaſure of the houſe of Commons, that he ſaid was the con- 


ant form of warrants by the houſe. It is objected, that in bring- 
N ing 
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— 


Commons 

may commit 
perſons, that 
are not mem 


bers. 


commitment were tor that reaſon an exceſs of juriſdiction, thi 
court could not remedy it, but it ought to be remedied by confe 
rence, and that was the proper remedy, where the parliamen: N 


not members of the houſe; and there are many inſtances of ſuch 


. 5; . , - - Ce on 
ing theſe actions the priſoners have done nothing but why 84 
Lords have adjudged they may do, and the Houſe of Lor TED f 
ſupreme judicature of the kingdom. As to that he ſaid, that if mn | 


ſumes an exceſſive juriſdiction : that where the Lords in imer; WS ..-. 
caſe aſſumed an original juriſdiction, upon a conference the 4 = 
were ſatisfied and receded. Upon conferences the reafong , n =. 
which the houſes act will appear, and if the Commons have n0 0 
ſon for what they do, it is to be preſumed they will never be choſen 
again; and if the Lords are in the wrong, the other houſe will not 
reſt till all is ſet right again. In my lord Spaftesbury's caſe the 
judges were all of opinion, that the cauſe of commitment was not 
examinable here, which is an authority in point that we have ng. 
thing to do with this caſe. As to the priſoners not being member, 
there are many inſtances that the Commons can commit perſon; 


1 
1 


commitments in 4 Ist. 23. So in Ferrer's caſe in Dier 61, the 
ſheriff was committed for detaining a member of parliament in ex. Wi 
cution. And though, as More 57. is, a man in execution cannot com. 
have privilege of parliament, and ſo the execution was gocd, yet 3 breac 
it was irregularly executed. But beſides, the houſe of Commons WW ;: 

having a power to examine matters of privilege, muſt alſo of con- 
ſequence have a power to puniſh the breach ot it. As for my lod Wi 
Danby's caſe, he was under a criminal proſecution by way of in- 
peachment, and upon that was committed, and lay four months in 


, * 
4140, 


Railed on im. gaol, and for that reaſon was bailed; and the houſe was not then 


penchment. 


So thought the priſoners ought to be diſcharged, though in this Is 


_ impriſonment as the freemen of England ought to be bound by ; 


firting. He faid, the houſe of Commons had the power to deter- 
mine elections, and that any voices given, or an election, before Wi |: 
the precept read and publiſhed, are void, as my lord Coke fay, WR 
4 Inſt. 49. ſecundum legem et conſuetudinem parliamenti. There 
have been many ſtatutes made relating to theſe matters, and fo iar 
they are ſubject to the common law, but no farther. 
Holt chief juſtice ſaid, that the legality of the commitment de- 
pended upon the vote recited in the warrant ; and for his part he 


opinion he was ſo unfortunate as to go contrary to the act of the |} 
Houſe of Commons, and the opinion of all the reſt of the judge of 
England, whoſe aſſiſtance they had deſired, and there had been 
a meeting for that purpoſe. He faid, this was not ſuch al 


for that this, which was only doing a legal act, could not be made 
illegal by the vote of the houſe of Commons; for that neither houſe 
of Parliament, nor both houſes jointly, could diſpoſe of the my 

| | | 5 


4 
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er property of the ſab) et; for to this purpoſe the Queen muſt 
3 oY 3 and that it was in the neceſſity of their ſcveral concurrences 
1 0 ch hn that the great ſecurity of the liberty of the ſubject 
3 Ile ſaid, that the firſt matter, which was laid as a breach 1f Matter. ” 
none : and to that purpoſe he cited Binyon's Semmercing „ 4 A. 
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plaintiff replied, that the defendant was a parlia- men. 
= a0 th plea Vas EET , becauſe one might 
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1 original del a parliament man, and continue it down, 


ut breach of privilege. And that it ſhould be ſo is of abſo- 

F in order to fave the ſtatute of limitations; for other- 

as is held in that caſe in 1 Lev. 111, that caſe not being pro- 

- by an exce ption, the plaintiff would be Cree of his acti- 

jt vithſtanding th it he could not file an original. So a man 

ember of worth Hs nt may alien his eſtate b by fine with pro- 

ons, and a perſon that has right may be neceſſitated to com- 

action to fave the bas that would incur againſt him by 

the ſatute of 4 Hen. 7. So one may commence an "ation agai inſt 
member of parliament, that is executor; and conſequently the 
commencing an action againſt the conſtables of Aylesbury is no 

breach of privilege. As to proſecuting the action, which was the ee 
ſecond matter; he ſaid, it was uncertain what fort of proſecu ting 
they meant. For proſecuting might be only continuing the origi- 
nal, which, as was faid before, would be no breach of privilege 
thous!) taking out a capias, or a di/iringas would. The third zd Matter. 
thing is, the perſons t the action is brought againſt, vig. the conſta- 

bles of £ \ylesbury ; now it does not appear, t that the Son tables of 

Vel uury have DV, privileg ege, and if they have any, it ought to 

ue been ſet out, becauſe gra conſtables of Aylesbur- y, they. have 
l tan the conſtables of &. anos: in the Fields. 


— 


4 
3J VI dec 101 


"hy 


Urn matter he laid was for bringing an Action at Lommon 1h Matter. 
| : : f : 3 
; R 1 : 7 1 a % * — 4 108 ©. Ch £ A 
Of atoOW1nf: Bis VOTE in UNC ei 2CtON of members o ſerve in He i 
| L Ne | F 1 1e laid, Whe! 
It. Now to bring an ion againſt a perſon, who is nc ARTE 3 ö 
— 4 k % * 1 W « L 4 7 muüscpaucity of 


| IT 
A, he 1. 10 WAS lie end, TTROUTN RO eien Wor al He. 21% 11S aroſe, 


f . {} « 
* 1 _ 217 * 4 3 x 7 . - R 1 . CE FT, A - . 4 1 4 * ; COiiS Were 21 
ON houg! 1 the matter Upon, Which Ne actlon. was fround- © + 
' 160 = 4 : _ 3 3 — . ven to deter 
＋ 2 4 - h —". 2 7 4 f 4: Y 4 By © — * . o > A 44 L% - WG 7 . 
4 . And ſo :1 B 3 . 9. And ik 4 DCE] 9 Charged men from ve- 
I x” | { _ A J „„ in ee N os ; Fe Be : © Th Dae 6 — 4 ns Got 
«NV alle . Co and AGES 98 Ma! 85 a} 9 , CL 13 iT DC 10 V. ch * O01 A100 * Tatious is 
3 4 - > Cont. 5 
$1 5 Ny H h \ Ps 3 5 4 \ 8-%,"% 5 $ 8 p 1. Fi Px CN 2 * * 23 I 8. 
Cannot have frandalan 42 zaaghatilin. A man Wilo 271188 an action E 
5 py 2 5 - » * 4 — * 2255 „ ; Nl li. 0 
| inſt another, Who is not a- privileged perfon, is not to have his Bie 
a 3 8 . 4 * & 1 3 3 * J 4900 — 44e vs Yu A 4 a Dier +> 
1 7 " x C ? * CO — 1 'S C 4 0 * + 7 
ö a Sh Ie 8 It ne nas 4 FOOL CaAaUic Ot act 1011, W. paſa B& 74 « 
; the J 1. 2 1 * . F 3 3 
&: 4 4 - 
Went f 3 1 YR TIES 22 » FTE te 7 2 : "AL TE, , ) 
| of this court 75 9, 20 Procerium in the caſe of 42by verſ, White, 
An - Ni 7 N85 1 7 2 8 1 * ; * 1 . - — 
—_ this action, WI GC! 1 Was drs in tas Cale, Apedrs OY rel Fa: > — 
— 4 ”- 
p f 1 1 1 GS e ph, EAR 3 3 ee 7 
tion o It 1 in the vote of the houſe of Commons, to be for the 
e cauſe of action that that Y as. I WIII iappole, that £20 bring- 
ig {1 h 85 * FS SO 3 85 | Es 
uch actions was declared by the houſe of Commons to be a 
7 „ 
5 1 | breact 
: | 


— — 


& * — we wt * 2 a 2 i ki  —_ —.— — * n 
PF n AER oe. — —_ — Ins 


— 
— * 
28 ten * 


* * 2 * — = - 
3 3 * % * . 2 - 
6: >, — — — — x — . - _ 
— A wy - = * 1 2 * * — . — — * 
PP NS Ce SRO EIGEN GS EXCH — T — . — 4 — * = 
8 * — 


-=S> * — — 
— — Ie — — 


Ln 


＋ 7 2 13 
Ker & /7 PF 4 HF gi, 
/ 5 2 3 
,, os AP Eos” 


: 8 A. . I. 
2 2 T 1 = Fi, * 
225 AL. ti 1 id 14 


: * 


N £19 
3 2 5 
L247 FG Hin any action, 


, the high con- 
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5, JurifdiGion of COUTIC of law, and the matter appears to us upon record as well this | 
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| 1 77: . . own, I | 
Declaration of breach of their privilege ; but that declaration will not make thy, | 1 
| UE E 


the ;.oule of breach of privilege that was not ſo before. But if the 


." 
Commons. . 


ſuch priviiege, they ought to ſhew- precedents of it. The 8 
ges of the houſe of Commons are well known, and are "al - 
He ſaid, the on the law of the land, and are nothing but the law. 1 
hex ens know they have no privilege in caſes ot breaches of the peace, 10 
comprehends ff they declare themſelves to have privileges, which they haye 1 
all 10 3 !eoal claim to, the people of England will not be eſtopped by thus 
3 3 declaration. This privilege of theirs concerns the liberty of " 
eyed people in a high degree, by ſubjecting them to impriſonmen fo 
covet 5 the infringement of them, which is what the people cannot be fab. 
is the Hir par. JeCted to without an act of parliament, As to what was faid, hi 
—_ - the houſe of Commons are judges of their own privileges, he . 
30 dos t they were ſo, when it comes before them. And as to the inn. Wi 
do or ought ces cited, Where the judges have been cautious in giving any anſy: 


to know what jn parliament. in matters of privilege. of parliament; he ſaid, the 


_ 


It is. x th | nn 

1 reaſon of that was, becauſe the members know probably their oy: 
ler K s Cale, . SH 4 LS 1 | . ST 

© Co. 64. Privileges better than the judges. But when a matter of privilee 


comes in queſtion in Weſtminſter hall, the judges muſt determir: 
; it, as they did in Binyon's cafe. Suppoſe. theſe actions againſt the | 
5, conſtables of AyleFury had gone on, and the defendants had pleaded 
this privilege ; we muſt have determined, whether there were any | 
Fe ſaic a5 to ſuch privilege or no. And we may as well determine it upon th: 
return of this habeas corpus, for the defendants are here in a proper 


the Houle Of way, as if it Were pleaded to an action. We mult take notice of the | 


{neither houſe leu rliamenti: my lord Coke in his 1 Tf. 1 1. b. enumerates the ſe. 
can hold ptez_veral laws that are within this realm, and the /ex parliamenti is on: MM 


nor the Houſe Ok them, and the lem parliaments is the law of the land. A8. 


2 e Lords orf what my lord Coke fays in the ſame place, that the /ex parkamen: Bl 1 
9 "RE, ray ci eff nelle Snort, that is, becauſe they will not apply themſche Bl 
Cor) u, they have any to underſtand it. He gave a great encomium of my lord Clarendon, ani 
free fe S. Nang in cite a paſſage out of his hiſtory, relating to the ſame doctrine wit 
17 3 Zo „ that was then ſet up, that the houſe of Commons were the 
A. bury's MS. only judges of their own privileges, and therefore whatever ther 
2 laid was their privilege, was ſuch: it is in his firſt part, fol. 319, 


Ning (ares the firſt, in his anſwer to the declaration and 
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forbidden by the law. And the chief juſtice ſaid, if the He ſaid, a 
votes of both houſes could not make a law, by parity of reaſon ebe 
1 4 * - oy * * f n no 
Ne could not declare law. That the bringing this action is NO more declare 
b 3 of the privilege of the houſe of Commons, appears by the anything to be 
re. 


. 4 7 | * | law by their 
adgment in the caſe of Aßoby and and White, in the argument of Y 
2 


reſolutions 
which ca 


[202 of t 


that was 


he houſe of Commons was infiſted on. Beſides if the make a law 

; : ache of the privilege of th ho ( by themſelves, 
bringing this action was a breach of the priviiege of the houſe of nd dhe (as 
Commons why was not Aſhby committed, when he firſt brought he) can ſhew 
| 1 * 


3 | 7 on with his action is an ar- me bow an 
the action; but the ſuffering him to go on with his action is an ar- Me 008. 


ment, that this pretenſe of privilege is a ne thing. Aſhby re- Commons can 
—yered ja his action, and thefe men have followed his ſteps, and ſtop a lawful 
COVELS 4 . 7 08. 70 lon ? 
vet they are here ſaid to have acted in breach of the privilege 1 
e the houſe of Commons. 1 ſhall ſay nothing to the caſe of Aſb- privilege a- 


u and Muite, becauſe the reaſons upon which that judgment was 1 = Bu 
/} l . a ; . ry o * . * : 0 0 t 2 An 0 

given are printed. He ſaid, the by inging this action is ſaid to be And nothing 
a hizh contempt of the juriſdiction of the houſe of Commons; but an act of 


but that he ſaid could not be, becauſe neither houſe of parliament MN The 
| could hold plea in any action ; and beſides, the defendants might any man's 
ware their privilege. He ſaid, he made no queſtion of the power a to im- 
„ve | e == 5 priſonment. 
of the houſe of Commons to commit; they might vs Ren 
man for offering an affront to a member, or for a breach of privi- judges do not 
lege; nay they might commit for a crime, becauſe they might im- interpoſe in 
885 ca X S 0 


f ö „ere, i the h 
He ſaid my lord Shafzesbury's caſe differed from this, he OE 


_— 


— 


7 . 
Peach. Lords in mat- 


. 1 3 3 
wn the commitment there was for a contempt done in the houſe. ters of privi. 


= E. . : 7 . In lege, becauſe 
1 . 2 hne. nm o : 
He ſaid, the cauſe of the priſoners commitment being expreſſed in 1 
mitted for any other cauſe, than that expreſſed in the warrant. 0 _ chat 
* : . x t 283 
W 1: did, both houſes of parliament were bound by the law nur 
of the land, and in their actions were obliged to purſue it. queſtion regu- 
He cited my lord Banbury's cafe, which was thus: My lord Ban- 2 Fa ſes in 
" hy og : bs 5 the Queen's 
ay was indicted of murder by the name of Charles Rrolhhs, . 
and he pleaded in abatement, that by letters patent King Charles I. cerniog priri- 
rated his erand/ather earl of Banbury, and fo ſhewed the deſcent ITS 
W to him, and prayed judgment of the indiftment, becauſe he was u concern 
Wt named earl; the attorney general replied, that upon bis peti— ae gt 
| | | ' 4:4 Suypole th 
tion to the houſe of lords to be tried by his pzers, the lords dif- Vers i 
mild his petition, and diſallowed his peerage, &c. And upon gone on with- 
oy 


demurrer the replication was held to be naught, and the plea good, ont the inter- 
poſition of the 


« "is 2 ” / 3 344 E: RA 71 A ! 
creat way in this caſe. See Latch 48, 150. Hodges ve,. Mor. mons, and the 
5 . PEE : c 75 5 Fes detendant had 
| 6 io i 111 7 8 8 - 4 "= 
9:05 415, Captain Strecter's caſe, and Stiles go. 5 
lege to the juriſdiction of the court, and to this it had been demurred, mult not the judges then have 
3 8 ] . . ö 9 * N 
Cetermined privilege? From Bunbury's MS. 8 


that a record might be made up of the caſe: and upon attendance 
| | Ol 


e before the houſe of Lords, this argument of the privi- than they can 


the warrant, excluded any intendment, that they might be com- vel canine. 


and the indictment was abated : and ſaid, that caſe would go a jm of Com. 


After this reſolution of the court given, the court were moved, Judgment on £ He 
| the habeas cor- Ms. 2 
us. Hon 
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En 
of the judges in vacation, a form of entry was ſettled and agreed 
on; which begun with the award of the writ, returnable a8 th 
ſald, and then "that upon the day the keeper of Nee de gate broy , 
up the priſoners and made the return aforeſaid, and then a ie 
edviſare till Monaay, and en the bringing them up again, and the, 
the following entry; et ſuper matura deliberatione per curiam |. 
habita, pro eo quod widetur curiae hic, quod copgnitio cauſae Captiza 
et detentionts praedifti : Johanus Paty nen pertinet ad curiam diff, 
011M 2 regina? COA rþla : gina, deb dem © Johannes rennttitiy 
praefalo lad goalae diclae dominas reginae de Ne do gate, FeManer; 
in ſlatu quo fuit tenpore emanationis brevis pracdiôti. 


——— — 


F b 
S 


N egi ma ver}. Ca 


8. C. 3 Salk, Ndictment, that the defendant 20 Martii, Cc. eit arverſis dich; 

＋2. b , 7 1 7 5 

6 Mod. 9% L antea fun uc 2 ſelai 772 die apud, Sc. quendam C arolum . 

182, 288. oner ſervuii et aß. enticium cini uſdam Richards Croft illicite ,. 

1 7 jute ef nequiter movit edel xi ct allexit 600 yards of calamanc 
* 

for inticing an vie, Ec, de bonts et catallis praefati Richard) extra praedifiy,: 


0 apprentice to dojiiim ef ſpopam i pfeus Richard: illicite infuſte et nequiter capere et 


— 


rn ny . 
PP 


* ark wy 5 aſportare, et quod codem die et adiverſis diebus, Se. the defendant 

io ETC. catalla pracdicia a pracfato Carolo Serivencr ſervo et cl. 

= „„ prenticto pracfati Richard! Croft adtunc apud, &c, zlicite ini 
| ct nequiter cepit recepit habuit, et ad uſum ſuum proprium convertit 


bene ſciens praedietum Carolun Scrivener fore ſeruum et afpprenti- 
B cium proefati Richard! Croft, ad grave damnum ißſius Rich ardi, a 
1 771 malum 2 mplum omni um— alforum: Df 5 Jena was given 
| | for the defendant in this caſe, upon the authority of the cal of 
Begina verſ. the Queen verſ. Daniell, which indictment was, quod tali die ct 
Daniel. dewerfis dicbus, Sc. quendam Carolum Scott ſervum et apprenticiui 
An icdictment ©7771 fele2117 7 990 hog 5 ithep extra bop or LIT: er fer rhtiuni proedic! 
eee magiftrs fil decedere et ſcipſiu abſentare illicite et injulie 
55 ** Hf ek ca, a 5 pr gacdictus Johannes Daniel 


4 teig g7aTHVC Of dior cle, Se. priteo, 77 cite injuſte ct neguiter movit 
| C 1 PDTE! nt!ce, / 5 1 N 5 A. A < - T] 3 a0 FY 5 7 2 2 0 8 2 Fran 4" 
| JEAUNT E E Men PI acaic; 71717 Cas Gian Scott 200 (a1 oling hats v 
„„ os „get! 
ſaris, &c. de vonis et catallis praefai 7 Joſep extra domum ex 122 


* 8 hy op 1 . Ro 7 7} 5 25 1 oh is 7 N TN 4 
fps feſepli filicite ii uſte et nequiter capiendum- et ene 


CE mid Fe ES . Daniell pee de Cf dit er [1s diebus, e. praed 11! 
ona ef catalla 7 progfatt F{ephr adtunc et ibidem Iicite 22 1 
5 recepit babui, 1 ad um 722 Jobannis propi iti 


[# + f Hl: ute . 1 
24 8 4 2 1 « N - 1 

| CONVENLL., The de J ovaries dictis diebus, Se. bene ſerens pri og 
drum Cas olim Scat fore fervum et aßprenticium ipſius Faſeps, 
Se. In this caſe of the Queen ve. Daniell, after ſeveral mo- 


ions, and debate of the ma atters moved in arreſt of judgment, 


jus 4sment was given for the defendant. Hol chief juſtice gave t 
ant” 
3 |; . Ted. 14. 
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teaſon of their judgment, for the indictment was naught. For 

he aid, this was à private injury, for which an action upon the 

eaſe would lie, but it was not an injury of ſuch a publick nature, 

j to maintain an indictment, Indeed an action of treſpaſs will lie 

or taking a man's ſervant out of his actual ſervice. So is 21 Hen. 

6, 31. but for enticing away a man's ſervant, which is the caſe 

here, treſpaſs will not lie, but only an action upon the caſe. 

Secondly, he ſaid, it did not appear whether this Charles Scott was 

\ ſervant or an apprentice, for the indictment is ſervum five ap- 

prenticrum. Now a ſervant and an apprentice are diſtinct things; 

an apprentice muſt be by deed, a ſervant may be by parol, and the | 

diſcharge of an apprentice muſt be by deed, of a ſervant by parol: Note, it is 

jury, and actionable, were this Scott ſervant or apprentice. He NN 

{11d, there was another matter laid in the indictment, beſides en- writ be Kr 

ticing away the ſervant ; but he ſaid there was no venue laid for it, pron _ 

and ſo that would not help. EO | | 85 - bs ! Ek 
3 | | may be plead- 

' Gould juſtice ſaid, in Noy 105. there was an action upon the caſe NOR" 


5 To ment of che 
for enticing away an apprentice. | | te. 


Powell juſtice ſaid, he doubted at firſt, But beſides he ſaid, it 
ought to have been laid in the indictment, that Scott did depart, 


In the caſe of the Queen verſ. Callingwood, after verdict for the 
Queen, it was moved in arreſt of judgment, that there was no 
place laid where the domus et ſbopa were, it was ſaid, domus ef 
aße praedict. and there was no domus et ſbopa mentioned before. 
And it was urged, that this was the ſame exception that was allowed 
by the court in the caſe of the Queen verſ. Daniell. The court 
agreed, that the indictment in the caſe of Daniell was held to be ill, 
becauſe there was no venue where the goods were taken away, and 
lo all that part of the indictment being diſcharged, the queſtion 
came to be upon what remained, whether the bare enticing an 
apprentice away from his maſter were a ſufficient matter to maintain 
n indictment, which was reſolved, that it was not. | 


Mr. Mountague took an exception, that it was not averred, that 
the apprentice took away the calamanca, and it is not enough to 
ay, that the defendant received it, without laying, that the other 
took it away. . 5 


Holt chief juſtice ſaid, that it ſhould have been laid, that the 

efendant ſeduced the apprentice, and that the apprentice vi et ar- 

took away the goods, The indictment might have been 
| EE general 


o is the book before cited. But however, it is but a private in- there ſaid, that 
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general againſt the defendant for taking away the calamanca «; „ 
armis, for he 1s a taker. PIE 4 


Judgment was given for the defendant upon the firſt exception 
becauſe it was the ſame caſe with that of Daniell. b 


There was an exception taken to the caption, that it Was ad 
eſionem pacis dominae reginae, &c. coram, &c. juſticiariis dig 
dominae ad pacem, &c. omitting reginae; but that was held to he 
well, and that dictae dominae ſhould relate to reginae before. 


Lyſney ver/. Selby. — 
Cale for af: N action upon the caſe pro eo quod cum quaedam cunderſat. 
. qr habita et mota fuit inter the defendant and plaintiff, de et c- 
ſold by the de- cernens perquiſitionem 14 meſuagiorum cum pertinentiis of the dt. 
_— to why fendant's by the plaintiff of the defendant, to which or to the equity 
pam of redemption eorundem the defendant had ritulum et remanere di- 
| really was. Juſdam termini 61 annorum commencing in craſtino Lady-day 1683 
ene then to come and unexpired; and upon that communication the 
922. defendant affirmed falfly and fraudulently to the plaintiff, that the 
aforeſaid 14 houſes cum pertinentiis were then demiſed at the | 

vearly rent of 68/, to which aſſertion and affirmation of the defen- 
dant's then and there ſo made the plaintiff giving credit, the fame 
; plaintiff afterwards, vi. the ſame day and year and place bought 
of the aforeſaid defendant the ſaid 14 meſuages cum pertinentis Wi 
for a great ſum of money, vis. for 51. in hand paid, and fr 
200 J. then before owing to the plaintiff by the defendant for 
money lent by the plaintiff to the defendant, and thereupon the 
defendant by an indenture of aſſignment between the faid plaintiff 

and defendant bargained and ſold and aſſigned to the plaintiff the 
ſaid 14 meſuages cum pertinentiis, and the equity of redemption af 
the ſame, to hold to the plaintiff for the reſidue of the ſaid term 
of 61 years then to come and unexpired, ub! revera ef in fac, 

the ſaid 14 houſes at the time of the affirmation of the defendant | 
aforeſaid, and at the ſaid time of the buying and affignment afore- 
faid, were demiſed for 52/. 10s. only, and no more; et fic en 
the plaintiff ſays, that the defendant then and there falſly and 
fraudulently deceived and defrauded the plaintiff, to the damage of 
the plaintiff of 200/. Upon not guilty pleaded, there was a Ver” 
Þ; | | dict for the plaintiff, Mr. Eyre moved in arreſt of judgment; 
4 ns firſt, that it did not appear that the defendant was in poſſeſſion of 
14 theſe houſes at the time of the fale, though it was neceſſary he 
|} 3 thould be ſo, to the maintaining of the action, the reaſon and 
ME. 8 groun 


— 
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ound of the action being, that the defendant had a better means 
of knowing the yearly rent than the plaintiff. It is only laid in 
the declaration, that the defendant was intitled to the houſes, or 
the equity of redemption eorundem, which makes it more probable 
he was out of poſſeſſion, and conſequently having no better means 
of knowledge than the plaintiff, though he did affirm the houſes 
to be demiſed at ſuch a yearly rent, yet that affirmation will not 
he ſufficient to ground an action upon. Secondly, it does not ap- 
pear, that this affirmation was made at the time of the ſale, the 
declaration ſays, that ſuch a day there was a communication, &c, 
and upon that this affirmation was made by the defendant, to 
which affirmation the plaintiff giving credit, afterwards he bought. 


declared, that Queen Elizabeth was ſeiſed in fee of the advowſon 
of the vicarage of S. to which the tithes in S. appertained: to 
which vicarage the gth of June 35th of Eligabetb the defendant 
affirmed, that he was lawful incumbent, and had right to the 
tithes from the death of T. J. the laſt incumbent : whereupon the 
plaintiff 16 June 35 Elix. having communication with the defen- 
dant about his buying of the defendant the tithes appertaining to 


was 16 April 35 Eliz. until Michaelmas following, the defen- 
dant adtunc ſciens, that he had not any right or intereſt to the 
tithes, whereas he never was inſtituted and inducted, but that they 


deceptive, and avers, that E. J. was preſented, admitted, &c. to 


and fo the plaintiff loſt them: in which caſe it is held, that the 
warranty, which is neceſſary in theſe actions, ought to be at the 
time of the ſale. And by the fame reaſon the affirmation, which 

1 theſe actions comes in lieu of the warranty in thoſe, ought to 
be allo at the time of the fale. It appears upon the declaration in 
this caſe, that the affirmation and the ſale were the ſame day; but 
it is poſiea that ſame day; fo that the affirmation was not at the 
very time of the bargain. The chief juſtice ſaid, the reaſon of the 


title. Which Powell agreed, and faid it was like ſelling another's 
lands, for which the buyer ſhall never have any action. 

Serjeant Darnall. The firſt objection, that it does not appear, 
that he was in poſſeſſion, is nothing; for it is not material whe- 


ther he were or no. We have ſhewed, that the defendant was in- 


lale, and we not knowing the value of them, nor what they were 


1 


To warrant this exception he relied on the caſe in 2 Cr. 196. Ro. 
well verſ. Vaughan ; where in caſe in nature of deceit, the plaintiff 


appertained to E. T. fold them to the plaintiff for 30 J. falſe et 


ited to 14 meſuages, and being ſo intitled, treated with us for the 


let 


the ſaid vicarage from the death of T. J. the incumbent, which 


that vicarage the laſt day of Augu/t 35 Elis. and took the tithes, | 


caſe in Croke was, becauſe the thing that was fold being in the Caſe does rot 
realty, the plaintiff who was buyer might have looked into the lie for felling 

- the lands of 
another man 
as his own. 
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2120 Hil. I erm 3 Annae reginae. 
let for, the defendant affirmed they were let for ſo much; 1. 
that we giving credit to his affirmation bought them; Whereas at 
the time of the affirmation, and at the time of the fale, they Were 
let only for ſo much. So that our action is grounded on the fle 
and therefore, unleſs the defendant has not power to ell ten 
nothing elſe is material. The rents the houſes were let for ws, s . 
his notice, not in ours. 


Was in 


Warranty be- JHolt chief juſtice ſaid, as to the warrantizando vendidit, thy 
| 3 = 5x will be ſo, though the warranty be before the ſale; as if Upon 2 
tain an action, treaty about the buying of certain goods, the buyer ſhould agk the 
not after. ſeller, if he would warrant them to be of ſuch a value, and to be 
his own goods, -and the ſeller ſhould warrant them, and then the 

buyer ſhould demand the price, and the {eller ſhould ſet the price 

and then the buyer ſhould take time to conſider for two or three 

days, and then ſhould come and give the ſeller his price; though 

the warranty here was: before the ſale, yet this will be well, be. 

- Cauſe the warranty is the ground of the treaty, and this is warray. 

ti zando vendidit. But it is otherwiſe, if the warranty be after the 

ſale; as if a man ſells goods, and afterwards wartants them, 

ſuch a warranty is not good. But in the other caſe the war- 

ranty is part of the contract. Secondly, as to the defendant's 

not being in poſſeſſion; ſuppoſe a man has houſes in leaſe in the 
poſſeſſion of his tenants, which is this caſe, and upon fale of them 

affirms, that they are let at ſo much per annum rent. The cafe 

of Eakins verſ. Treſham, 1 Lev. 102, 1 Sid. 146. is, that an 

action will lie for ſuch a falſe affirmation. If it were not for that 
reſolution, I ſhould think it a hard action to maintain. The di- 

- ference is there taken between the annual value and the value in 

groſs : if the vendee does not depend upon the affirmation of the 

vendor, but ſends to inquire into the value of the houſes, Ec, 

what they let for, as it appeared the plaintiff did in this cafe, 

there it is not reaſonable he ſhould recover. And therefore this 

was not a good verdict, but I believe the jury had compattion 

upon the defendant upon this conſideration, becauſe it was not 

ſo clear, that the plaintiff relied upon his affirmation, and there- 

fore gave ſuch ſmall damages as 20 J. If the vendor gives in a pat. 

ticular of the rents, and the vendee ſays, he will truſt him and 

inquire no farther, but rely upon his particular ; there if the par- 

ticular be falſe, an action will lie: but if the vendee will go and 

inquire farther what the rents are, there it ſeems unreaſonable hc 

ſhould have any action, though the particular be falſe, becauſe he 

did not rely upon the particular. 


Powell juſtice. The plaintiff did not make out his title to his 
action fo clearly upon the trial. Where the action is groundes 


Hil. Term 3 Annae reginae 
a the warranty, there you muſt ſay in your declaration, that bi 
is gefendant warrantizando vendidit; but in theſe actions upon 8 _—_— 
in nature of deceipt for a falſe affirmation, you need not _ bl. 
hy, that the defendant affirmando vendidit. And if in thoſe ac- —_ 
ons founded upon a warranty, the warranty were given before © i 
the ſale, or whilſt the contract was depending, that evidence will | | = 
ſupport well enough the warrantizando vendiait in the declaration. _ * 
This declaration would not have been good upon a warranty, be- 1 | [| 
dauſe the warranty muſt be before the fale. Put there are actions | | 8 
upon the caſe in nature of deceipt, which will lie upon a falſe af- | | 
frmation, without a warranty but the matter that ſticks with 1 
me is, that the vendee might have inquired into the rents. But | 
then to that it may be anſwered, that the tenants might have com- | l 
bined with the Jandlord, under whoſe power they frequently are, = 
and have miſinformed and ſo cheated him. The caſe of Eakins il 


and Treſham is this very caſe in point, and the difference is there 

taken between the value of land or a leaſe in groſs, and the value | 1 
of the rent, or what it is let at; an action will not lie for a falſe 7 5 i 
affirmation in the firſt caſe, without a warranty, according to the a nf 
caſe in Telv. 20. otherwiſe in the ſecond. As to the defendant's _ © 8 


rc 
IRE 5 


not being in poſſeſſion, he ſaid that was all one, for the equity of 1 
redemption was ſaleable: and if upon ſuch a ſale ſuch an affirmation 9 
be made, that is a ſufficient cauſe of action. He ſaid the poſtea 1 
here is not after the contract, but after the communication. Qzaere. _ = 

Gould juſtice ſaid, the value of the rents was a thing hard to be [| 
known, and ſecret, known to none but the landlord and the te- ä 
nants, and they might be in confederacy together. + | i 

Powys juſtice ſaid, that it was a hard action, becauſe the vendee =—_ 
might come to the knowledge of the value of the rents. And he = 
took notice of the difference in Eakins and Treſham's caſe. + | 8 | 


To = > 
_ CID 
(th AIRF e pt EE: 


This paſt in Mzchaelmas term laſt, and the court took time to 15 j 
confider and look into the record of Eakins and Treſham's, caſe ; 
and after long confidering, and upon the view of that record, the 
laſt day of Hilary term the chief juſtice returned the poſlea to 
lerſeant Darnall and bid him enter his Judgment. 
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N an action of debt upon a bond of 500“. the defendant pleaded, ke Salt. 


quoad 22 5 J. parcellam de praedictis 5ool. that he had paid it, Farr. 24. 
and the plaintiff demurred. And it was moved on the part of the Cart. 51. 


clendant, that by the demurrer the action was diſcontinued, the u led d 
l Diſcontinu- 


9 D | plea ance, 
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ſued out, and and certiorari ſued out, it was returned, that the declaration wa 
return a re- 
cord contrary . 


it cannot be N 3 5 
received, there being no original, the judgment ought to be reverſed. 

- Vide Style | | | f 
. The placita was of Trinity primo. Debt upon a bond of 1000 


Hil. Term 3 Annae reginae. 


taken judgment by nil dicit for the refidue. And the ca- | 
verſ. Maſon was cited, in which ſerjeant Hall was of tþ 
plaintiff's counſel, where in an action of debt upon a bond 15 
defendant pleaded quoad part, payment and an acquittance, and th 
plaintiff demurred, and the action was held to be diſcontinus 
Serjeant Hall for the plaintiff ſaid, that it was not a diſcontinue 
in this caſe, becauſe the bond is entire, and therefore the pling 
cannot have judgment for part. 


Holt chief juſtice ſaid, that in an action of debt upon a bond \ 
man might have ſeveral pleas in bar. As ſuppoſe the plaintif ye; 
as executor, the defendant might plead the releaſe of the teſtato; 4 
to part, and for the reſidue the releaſe of the plaintiff, 80 a mn 
may plead guoad part payment, and an acquittance, and the 

there being no anſwer to the reſidue, the plaintiff ſhould have to; 
judgment by 211 dicit for it. . 


The court were going to give judgment for the defendant, be 


it was obſerved, that this plea was of this term, and therefore the 
plaintiff might take his judgment for the reſidue by 27 dicit, ad 
for the reſidue, for the inſufficiency of the plea. 


It was alleged for the defendant, that the plea delivered was d 


laſt term, and therefore the record ought to have been made up fo 
And it was prayed, that it might be examined. But the clerk 
certifying the court, that it being only a plea to enter, the record 
might be made up either way; the court would not order it to bi 
examined, but ſaid it was trick for trick, Ys 


; e Tyſonn 2 Hylyard. 


299. 
la error, if 
a certiorari is 


the declaration was of Trinity primo; and upon diminution 
alleged for want of an original, and imparlance, and continuancez 


of Hil. 13 Will. 3. with imparlances to Trinity primo, and an ci. 
to what is re. ginal of Trinity primo. 
turned beſore, be the original in this action, being after the declaration; and 6 


by the plaintiff, as the record is, adminiſtrator of Chriſtopber Hy 
yard de bonis non adminiſiratis per Jane Hylyard widow, &xecv* 
of Chriſtopher 


with the wil of Glrj/epher annexed, The der 


OY 


RIS 


And it was objected, that this could nt. 


- 


plea being only to part; and therefore the plaintiff ought to by 4 


* 
$42 2 


5 C. alk, : PON a writ of error of a judgment in the Common Ples | 


„* 8 4 — 1 — —„—- ry xa, 
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7 roy} = opria perſona fua venit et defendit, Ge. ef nihil, &c. dicit, 
nnd thereupon judgment is given for the plaintiff in the ſame term. 
W The plaintiff in error aſſigns for error, inter alia, that there was 
s original of El. 170 1. or Eaſter 1702, or Trin. primo, nec non 
% habetur omiſſio certifications intrationis narrationis, et conti- 
* ation procelſus ſuperinde facti, de termino ſancti Hilarii 1701 
. radicti; and alſo, that there was not any warrant of attorney 
r the plaintiff in the Common Pleas, and thereupon prays certio- 


nity primo, and thereupon a ſcire facias is awarded againſt the de- 


: ſendant in. error; and he comes in and pleads, that there is an ori- 
| nal of Trinity primo, which is omitted in the record certified, 


and prays a certiorars to the cuſtos brevium, who returns an original 
of Trinity primo. Thereupon the plaintiff in error prays a cer- 
/j;rari to the chief juſtice, to certify, whether there was any war- 
rant of attorney for Hyhhard necne, and alſo utrum fit aliqua in- 
tratio narrationis et continuatiunum proceſſus ſuper inde fadti in pla- 
cito praedicto de termims ſancti Hilo. f 1701, ſeu de termino Paſchae 
1702, five de termino ſanttae Trinitatis primo, necne. The chief 


0 juſtice returns, quod invenit intrationem de recordo narrationis, ac 
i licentiam interloquendi ad narrationem illam cum continuationibus 


ads inter partes praedictas, tenor cujus, &c. Placita irrotu- 


oo: 
- 256k 


low the imparlances, vis. et praedictus Willielmus Tyſon in propria 
perſona ſua venit et defendit vim, G&c. et petit licentiam inde inter- 
Inquend: hic uſque in quindenam Paſchae et habet, Sc. Idem dies, &c. 


tam interloqitendi hic uſque a die ſanctae Trinitatis in tres ſeptimanas, 


I turns a warrant of attorney of Trinity primo; and thereupon the 
5 detendant in error pleads, in nullo eft erratum, BS 
x 


given. 


2 


aris The cuſtos brevium returns, that there is no original of 777 


lata, &c. coram the chief juſtice, &c. de banco, de termino ſancti 
Hilarii, anno regni Villielmi tertii, &c. 13%, And then follows 
the declaration, word for word the ſame with this; and then fol- 
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ad quem diem, &c. et ſuper hoc idem MWillielmus petit ulterins licen- 


et habet, Cc. idem dies, Sc. And the chief juſtice alſo returns, 
that there was no warrant of attorney of any of thoſe terms or years. 
The defendant in error pleads, that there is a warrant of attorney 
of Trinity primò, and prays a certiorari ; and the chief juſtice re- 


Preell juſtice, The way in the Common Pleas is to enter all 
their proceedings of the fame term of which the judgment is 


Holt chief juſtice. This matter that is returned is impoſſible : Roll. 764. 

and repugnant, and cannot be in this action. It is contrary to the 

record, to certify imparlances in a cauſe, as which there is no ſuch 

cauſe. There is no reaſon in this caſe for an imparlance, for im- 

parlances are not to be given by the court, unleſs they are aſked 
— for, 
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for, contrary to 1 Keb. 238. u. 37. cited by Mr. Parker for 
plaintiff in error, who holds, that in judgments by 10 4 


= -- won ſum informatus, the defendant muſt have time to Plead, 250 
18 | they cannot be entered the ſame term. This declaration muſt he 


| took to be in another cauſe between the ſame parties. For to 10 
that this declaration and the imparlances certified were in this cauſe 
1S to aver againſt the record. | 


Powell juſtice, There are imparlances in the Common Plc 
from term to term ; but when the clerks make up the record, they 
| make it up as of that term of which the judgment is given, We 
cannot take notice of this declaration and the imparlances certifieg 
becauſe it 1s contrary to the record. | | 


4 
* 


The judgment was affirmed. 


; _—_ = Mr. Salkeld cited the caſe of Booth verſ. Beard, 1 Lev, 61, and 
I Keb. 177, 197, 238, 327. to maintain, that the original in 
term after the imparlance is not good. As to the difference taken 

in Levinz, where it is ſaid, that the record was made up with an 

| alias prout patet de termino ſancti Michaelis, and ſo that it differed 
from this caſe, where the record is all of the ſame term; he tells 

me, that the record of that caſe was in court, and was made up as 

| - this; and the other matter appeared upon the return of a certtrar 
as here, and that he offered it to the court to be read. 


\ 


— 0 


The chief juſtice ſaid it was a ſenſeleſs caſe. See Stiles 292, 
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Vivian verſ. Champion. 


. 


O 


figillatam, idem the plaintiff 7m curia profert, Sc. had de- 


lives ſhould live ſo long; and ſets out a covenant in the leaſe, where- 
by the leſſee covenanted to repair the premiſſes from time to time, 
and to leave them repaired at the end of the term ; and ſhews, that 
leſſee aſſigned to the defendant, and that 15 Decemb. 8 Will. 3. 
his anceſtor died ſeiſed, and the reverſion deſcended to the plaintiff, 
and afſigns the breach, quod poſt confectionem dictae indenturae of 
aſſignment to the defendant, ef paſt mortem of the anceſtor of the 
plaintiff, er pot the deſcent of the reverſion to the plaintiff, v2. 
Abril 3. of the Queen, et per decem annos tunc ultims elapſos, 
the defendant had permitted the premiſſes to be out of repair. Upon 
iſue joined, whether the premiſſes were out of repair, there was 
a verdict for the plaintiff, and intire damages. And now ſerjeant 
Dernall moved in arreſt of judgment, that the breach was laid in 
part in the anceſtor's time, and conſequently, that the plaintiff had 
| recovered damages for a breach in his anceſtor's time, which was ill. 
be death of the anceſtor is laid 15 Decemb. 8 Mill. 3. and the 
beeach is, that the defendant 1 April. tertio, et per decem annos, Cc. 
W bich reaches to a matter of four years before the anceſtor's death. 
WW >ccondly, that it did not appear, that the leſſee ſealed the counter- 
bert, by reaſon of leaving out the word /igr/latam, and the jury 
be faid gave damages for the whole ten years. And he ſaid, it was 
| ahard action : for may be the leſſee might leave the houſe in repair 
| it the end of the term, or elſe would be liable to an action, and 
| Ut therefore it was uſual to give but ſmall damages. 


5 L. 22 


Nan action of covenant the plaintiff declares, quod cum his 8. C. Salk, 
anceſtor per quandam indenturam ſuam factum apud, &c. cujus 141. 
i a | NE | we Covenant for 
uidem indenturae alteram partem figillo F. S. leaving out 5. cg 
f | NY brought by 
miſed to the ſaid J. S. the premiſſes for ninety-nine years, if three the beir. 
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Sigilletem. admitted by the defendant's plea over; or if not ſo, yet the verdig 
Farr. 80. | | 


promiſe being paid, did promiſe the plaintiff, that if he would deliver up the 


to the obligor. in arreſt of judgment: firſt, that it was not laid, that the plaintit 


— 


ö | | ”” 5 | NEE FS. : | . | 
1126. Eaſter I erm 4 Annae reginae 
Huli chief juſtice. If the premiſſes were out of repair in th ; 
anceftor's time, yet if the leſſee ſuffers them to continue out of | 
pair in the time of the heir, that is a damage to the heir and | 
» . . | 9 
{hall have an action. And in theſe actions there ought to be * 
good damages; and it has been always practiſed ſo before me. and 
every body elſe that I ever knew. We always inquire in the! 
Damages in caſes, what it will coſt to put the premiſſes in repair, and vive 6 
venant for | „ in in{tice | 
_ repairing. much damages, and the plaintiff ought in juſtice to apply the d. 
mages to the repair of the premiſſes. The breach is certainly and 
well enough aſſigned, by faying, that po/# mortem of the anceſty: 
and the deſcent of the reverſion to the plaintiff, viz. the firſt of 
April terti9 of the Queen, the defendant permitted, c. and the 
decem annos, being repugnant, are void. And as to the ten years 
being conſidered in the damages, that cannot be, for that matte 
1s ordered. as before. As to the other exception, he ſaid it yi; 


1 Vent. log. yould help it. 


All the court agreed with the chief juſtice; and though the 
ſerjeant preſſed to have the cauſe ſtayed, the court would make 
no rule 1n it. 5 | 


Smith ver/. Goffe. 


8. C. Salk. IN an action upon the caſe the plaintiff declared, that wheres 
£57" onfide. 1 One H. M. was bound to the plaintiff in 60 J. upon condition 
ration ofa to pay 291. and intereſt, &c. the defendant, the money not being 


de]! | 280 
Ke, rd d bond, the defendant would pay, Sc. and avers, that the plaintiff 
in 7.8. a third did deliver up the bond to H. M. unde the defendant nctitiam lu. 
perſon is put: and yet, Sc. Upon mom affumpfit pleaded, there was a ii 


bound, muſt : 1. 3 | ; 
be tock to be Verdict for the plaintiff. And now. Mr, Eyre took two exceptions 


gave the defendant notice of his having delivered up the bond, d 
that ought to have been averred: and for that he cited 1 Cr. 571. 
where a man promiſed to pay another ſo much money, when the 
other returned from Hamborcughb; and in a declaration upon th Wi 
_ promiſe, the plaintiff ſet out his return from Hamboromgh, bit 
did not ſhew that he gave the defendant notice of it, and for want 
of that a judgment given for the plaintiff in the marſhal's cout 
was reverſed. Secondly, that the bond ought to. have been del 
vered to the defendant within the meaning of the promiſe, that he 
might have had it as a ſecurity for the money paid by him * 
| | | | | cha 


— —UaꝛÜ—ä— 


, Tor ne pts 
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behalf of the obligor. And he compared it to the caſes of actions 1 Cr -> 


upon Prem? 45 4 
150 promile Was made, or to whom the money was to be paid, it 


hall always be intended to the plaintiff in the action. | 80 here, rot laid 10 
as delivering up of the bond being the ground of the action againſt hem the 


| , conſideration 
he defendant, thoſe general words muſt be underſtood of a deliver- yas IX Bk 


t : Þerſorr 
ing up to the defendant, who is the perſon to be charged by the de- ed., it n be 
. | | taken to be 
livering Up-. | ; | performed to 


the defendant. 


703. 


Sir James Mountague for the plaintiff ſaid, that theſe general 
words muſt be underſtood of delivering to the obligor. And as to x 
he notice, he ſaid, that if it was neceſſary to lay it they had done it; rei 


but that it was not neceſſary in this caſe. For the defendant having , . 
taken upon him to pay the money upon the delivering up of the 4 Mod. 270 
bond to. the obligor, and the perſon being certain, ſo that the de- «TO 
3 J Od. 330. 


ſendant might have informed himſelf, he is bound to take notice |... 1 5 
at his peril. And he cited the caſe in 3 Cr. 97. afſump/it, in conſi- : 
deration that the plaintiff at the requeſt. of the defendant agreed to 

give his bond to J. S. for the debt of the defendant, the defendant 
promiſed to fave him harmleſs, and avers that he gave the bond, 

and was ſued, &c. and exception taken for want of the plaintiff's 
averring, that he gave the defendant notice of his giving the bond, 

and over-ruled, becauſe there was a perſon certain appointed, to 

whom the bond was to be given, and the defendant might inquire 

of him, and therefore 1s bound to take notice. So in the caſe in 

1 Lev, 47. covenant to pay all ſuch ſums of money. as ſhall be 
charged by the plaintiff upon A. to be paid to B. and ſays, that he 
charged ſo much money upon A. to be paid to B. and that the de- 

fendant had not paid it, and good without ſhewing, that he gave 

the deſendant notice of what ſums of money he had charged upon 

A. to be paid to B. upon the ſame reaſon. 


— 


The chief juſtice ſaid, a ſack full of caſes might be cited upon 
this head. 8 8 3 


Hf chief juſtice. Which way ſoever you underſtand the words, 1 
deliver up the bond, the plaintiff had no need to give notice. If neceſſary. 
you underſtand it, that the bond is to be delivered to the obligor, 
then there needs no notice; becauſe the obligor being a third per- 
lon, the defendant might come to the knowledge of it. So it H. 
promiſes J. S. that in caſe he will deliver him ſuch goods, he will 
give him as much for them as J. N. gave for the fame fort of 
goods; H. may bring an action, and declare that J. N. gave fo 
much, and it will be good, without averring, that he gave J. . 
notice what it was J. V. paid him: for J. N. being a third per- 
bon, it lies as much in the notice of 7. S. as it does in H.'s what he 

7 8 5 5 gave. 


-omiſes, where it is not ſaid in the declaration, to whom 3 Cr. 93, 229. 
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gave, If you underſtand the conſideration, that the bond wy, q 
be delivered to the defendant, that is notice of itſelf. ge, 15 
the meaning of the promiſe is, that the bond ſhall be delivereg }, 
by way of diſcharge of the debt, and conſequently it muſt be 00 
vered up to the obligor. For the conſideration muſt be underſtog 
of the moſt effectual delivering up, and then that muſt be lach; 


delivering up as that the bond may be cancelled. 


Powell juſtice, This caſe was moved before in the abſence q 
the chief juſtice, the laſt day of laſt term. As for the objedion a 
the want of notice, that has no weight, becauſe there is a pern 
certain named, to whom the bond 1s to be delivered up, of whon 
the defendant might inform himſelf, And the difference is, wher 
the defendant has no way to come to the knowledge of this pet. 
formance of the conſideration, or the time when the promiſe h | 
be performed: as if a man in conſideration, &c. promiſes to py x" 
another ſo much money upon his marriage, there the plaintiff ouęlt 
to give notice that he is married ; otherwiſe where there is a perſon 


certain named, as there is in this caſe, to whom the defendant mar the « 
reſort and inform himſelf. So there needs no notice be given of ed, 
matter, which a man is awarded to do, becauſe a man may inquire rel 
of the arbitrators. As to the other he ſaid, that delivering up of: dere 
bond imported in common parlance a different thing from afligning he 
it, and imported a giving it up to the perſon that gave it. And 


Holt chief juſtice ſaid, that in that caſe put by Powell, the plain- 
tiff need not give notice of his being married, becauſe it was a thing 
notorious of itſelf, 


Powell ſtrongly of the contrary. 
| Holt faid, that the difference was, where the conſideration, c. 


is to be performed, and no perfon is named to whom it is to bs WR © 
performed ; and where a certain perſon 1s named, as here, 3 


Judgment was given for the plaintiff, 2% cauſa to morrow. 5 


_ Mayor 


— — ; 
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Mayor of Winton very. Wilks. 
Intr. Trin. 3 Ann. B. R. Rot. 214. 


action upon the caſe the plaintiff declares, quod cum civitas 8. O. Selk. 


et a tempore, &c. fuit antiqua civitas, et in eadem 293. 
8. C. 6 Mod. 


21. 


N an N 
4 anton ä un 3 
4 Jabetur ef a tempore, Cc. habebatur comſiietudo, quod non 


PLE, ” 1 fo 
Fo bes V 


tis mins ad urendun vel exercendum publice infra eandem ciwita- ing a trade 


{4 7 aliquod wh 


irate foto *mpore lupradifto ufitatam, niſi bujuſmod: perſona per merchants, 
3115-406 Bret * 8 — : C7 . 
_ FrmT ſeptem annorum Prius educatus fuiſſet tanquam apprenticins = _— 
% cen cioitate ad vel in bujuſmoar miſterio, arte, five occupatione, years as an 
inde aliter fuit legitimo modo authorigatus ſecundum morem apprentice, 

| ; contrary to 
the cuſtom. 


wit ad 
7 75 illins, &c. yet the defendant, Sc. bringing him within 
ntom, ad damm of the plaintiff, Sc. upon not guilty plead- 
there was a verdict for the plaintiff, and the court was moved in 
reſt of judgment; and it being a cauſe of conſequence, it was or- 

gered to be put in the paper; and it was argued by Mr. King for 
12 plaintiff, and Mr. Eyre for the defendant ſome time tince. 
And now it was argued by Mr. Serjeant Darnall for the plaintiff: 
d he ſaid, that there were two objections made: Firſt, that a cu- 
of excluding perſons from exerciſing a trade within a particu- Hob. 85. 
hace is a void cuſtom, and if it were not fo in the general, yet __ 81. 
as here ſet out, is void. Secondly, that if the cu- * 
en 00d and well ſet out, that the action was miſconceived, 
becauſe it ought not to have been brought by the mayor and corpo- 
, but by the guild of merchants. Firſt, that ſuch a cuſtom 
hz general is good, has been ſettled in VWaganor's cafe, 8 Co. and 


— 
— 


1 
j 


. 
Q 


that cafe 18 a ſtrong authority for us. 


hief inftice ſaid, that caſe was of ſuch a cuſtom in Lon- 
but he would be glad to ſce a caſe, where ſuch a cuſtom had 
aut he would be glad to fee a caſe, where ſuch a cuſtom ha 


4 4 


deen allowed good in any other borough or city n 


ſaid, that ſuch a cuſtom is admitted to be good in Palm. 2, 
5. and by Mountague chief juſtice, in the caſe of Jolly very. 
2 Roll. Rep. 203. and that in a cafe, which was in the 
aon Pleas, the corporation of Totreſs verf. Cowden, in ſuch 
an action as this, it was never made a point: but that caſe was ne- Coden. 
er adjudged. He ſaid, that the difference as it ſtood upon VHaga- — 
rs Cale is, that ſuch a privilege granted to a city, Sc. by charter 
not good: and therefore no city founded within time of memo- 3 Cr, 803. 
can have ſuch a privilege. But it can only be in ancient cities, Mm 

8 h | 3 F N | Se. 


4. 
Totneſs cor- 
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alicut perſonae proeter homines hberos de gilda mercatoria ci- Cafe for exer- 


VEN | a . ; not being free 
Rerium, artem frve manualem occupationem in difta of the guild of 


poration verſ. 
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agreement among the inhabitants upon their firſt ſettlin 


the manor of H. to have frank foldage over all the ville of H. as wel 


would not make it good; for they confirm only good cuſtoms, 


| 85. in treſpaſs ſor taking goods, the defendant juſtifies by cuſtom 


refuſing to pay wharfage, which he ſaid was as general as this: 


&c. by the ancient cuſtom of the place. He faid, thy ny | i 
cuſtom might be intended to have a reaſonable commencemen = 
| 1 


And that ſuch caſes which are founded upon tenure oe. 


lord and tenants to have the ſole trade within a manor, &, 

good upon that reaſon. But that if no ſuch good reaſon could f 
given for ſuch cuſtoms, it is not reaſonable to inquire into then 
now. And he cited the caſe in the Regiſter, 105. b. the bad 
Rippon, quod archiepiſcopus Eboracenfis ratione dominii ſui de R x 


talem libertatem in villa praeditta habeat, &c. quod nullus in = 


villa uti debeat ſeu conſuevit officio frve miſterio tinctoris, ſine licenti 
7 ſiuls archiepiſcopi. And ſuch a reſtraint may be good as well to 1 WE 
trades as one. And he cited another caſe, which is alſo cited in „ 


caſe of the city of London, 8 Co. 125. a. b. a cuſtom for the lord g 


within his ſeniory, as without. He ſaid, that though Waganor's cat 
was of ſuch a cuſtom in London, yet upon the reaſons, on which 
that judgment was founded, there would be no difference between 
ſuch a cuſtom in Mincheſter, and ſuch a cuſtom in Londen: thy 
that which differs London from other cities, vis. the confirmation 
of their cuſtoms by acts of parliament, was not taken notice of in 
the reſolution of that caſe; and that indeed it would have little 
weight, for if the cuſtom were a void cuſtom, the confirming at 


As to the exception to the ſetting out of the cuſtom, that it was 
too. generally laid, to ſay, aut ad inde aliter fuit legitimo modb au- 
thortzatus ſecundum morem civitatis illius, without ſhewing how WW 
that was to be, he ſaid, that in the caſe of Day verſ. Savage, Hd. 


to diſtrain the goods of perſons not lawfully thereof diſcharged, and 


Note, it never came to be a queſtion in that caſe, whether ſuch 
general pleadings were good or no.] That the forms of declarati 
ons were altered, and that ſhort ways of declaring were uſed: thit 
to have ſaid no more 1n a declaration for diſturbing a man of his 
common, than that the plaintiff habere debuit communiam, would 
have been thought ſtrange heretofore ; but that in the caſe of Str 
verſ. Bird, 4 Mod. 41 1. ſuch a declaration was held good upon de- 
murrer; and the great reaſon of that caſe will come to this I, 
that the right would come upon evidence upon the general ſue; 
and fo will the authority in this caſe. And as to the ſecond objec- 
tion, that the guild of merchants ought to have brought this action, 
be ſaid, that being free of the guild of merchants was but one of 
the qualifications which would intitle a man to ſet up a trade; 
but if he had either ſerved ſeven years apprenticeſhip, or Were free 


by redemption, he might ſet up a trade. And therefore it was 00. 
5 5 ER a damage 


i. a>. 8 i. - OR Ld — — 


— 
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3 to the guild of merchants only, but was as much a da- 

wage to every freeman: and conſequently, if the guild of mer- 

chants might bring an action, every freeman might bring an ac- 

ton. He ſaid, the mayor and corporation muſt bring the action 

ſor another reaſon, vis. that a corporation by letters patent, as 

the guild of merchants was, could not maintain this action, but 
only a corporation by preſcription, ſuch as the city was. 
Mr. Raymond argued for the defendant, that this was an un- 
| :caſonable cuſtom, and conſequently void; for as Litt. ſect. 169. 
| is, conſuetudo muſt be ex certa cauſa rationabili uſitata ; and as 
| WE Gs commentary is, conſuetudo contra rationem introdufta potiii; 
* MLA conſuetudo appellari debet, It is unreaſonable upon 
two accounts; firſt, with relation to the perſon that is bound by 
| it; and ſecondly, to the publick. As to the firſt, every man at 
common law might uſe what trade he would without reſtraint : 
ſo is 11 Co. 53- 1 Saund. 312. and this cuſtom depriving the in- 
\ WE jiubitants of that city of this liberty, and not giving them any 
| WE conſideration or recompenſe for it, is therefore unreaſonable and 
t void. Secondly, the freedom of trade tends to the increaſe of trade, 
n and is a publick benefit, and conſequently the reſtraint of trade 
is an injury to the publick. This cuſtom cannot be intended to 
5 have a reaſonable commencement, becauſe it cannot be intended, 
, WE that all the people of England could, if they would, conſent to it. 
And beſides, by the common law a man cannot reſtrain himſelf 
from uſing a trade generally all over England, though upon good 
v WE confideration he may reſtrain himſelf from uſing it in ſuch a parti- 
\ WE cular place. And fo is the difference upon the caſe of 2 Hen. 5. 5. 
n. 26. 1 Jones 13. Jolliſſe verſ. Broad. S. C. 2 Cro. 596. Allen 
5. 6% verſ. Pragnal. 3 Leu. 241. He ſaid, that a grant by The grant of 
: dle King by his letters patent in reſtraint of trade is void, 11 Co. the ſole ma- 
84. Darcy's caſe; and the caſe of the Canary company, 1 Sid. 441, king of cards. 
- WH whe the King grants to A. and B. the ſole trade to the Canary 
a titlands, and that if any one traded thither without their leave, the 
dcp and goods ſhould be forfeited to them; and the patent was 
4 WW "ld to be void. By the fame reaſon a corporation erected by the 
E WH King's letters patent cannot make a by-law in reſtraint of trade, as 
. hit only perſons fo and fo qualified ſhall uſe any trade within 
„what corporation. 8 Co. 12 5. Hob. 210. Neither can a corporation 
by preſcription, that has a power to make by-laws by cuſtom, 
(- | make ſuch a by-law. And ſo it was reſolved in the caſe of the 
'; WF poration of Bedford verſ. Tix, 1 Lutw. 562. Trin. 2 Will, z. 
ke. 416. Lambert verſ. Thompſon. And if ſuch a by-law made 
'; WH © virtue of a cuſtom is not good, neither is the cuſtom itſelf 
& good; for the derivative has all the efficacy that the principal has. 
- Yagmer's caſe, upon which the ſerjeant has ſo much relied, ma- 


terially 


11 Faſter Jerm 4 Annae reginae. 


tertelly differs from this caſe, upon account of the ſeveral aQs cht. 
have been made for the confirming the cuſtoms of London. Fay 
that thoſe acts were inſiſted upon, appears by the return, fi 
122, 4, where the act of Rich. 2. is ſet out, and 126. 4. where ˖ 
is ſaid, that there are divers cuſtoms in London, which are pain 
common right, and the rule of the common law, and yet are 3. 
lowed in our books, ef eo potius, becauſe they have not only th, 
force of a cuſtom, but are alſo ſupported and fortified by auth,. 
rity of parliament : and 129. a. where among the grounds of the 
reſolution, which my lord Coe ſums up, he reckons the acts gf 
parliament. And upon this ground it is, that though a hn 
cannot be awarded before a ſummons, even by the cuſtom of ; 
court, as 2 Roll. 277. is, yet by the cuſtom of London after ; MR 
plaint, the defendant may be arreſted by his body, as 9 Co. 68. con! 
Mackally's caſe is; and the reaſon given by the book is, becaus WW _ 
the cuſtom of London is eſtabliſhed and confirmed by parliament: WK ny 
io 8 Co. 129. 8. a citizen and freeman of London may deviſe in 
 mortmain notwithſtanding the ſtatutes of mortmain; for all the 
cuſtoms of London are eſtabliſhed and confirmed by act of parliz. 
ment. Beſides he ſaid Waganer's was diſcharged, as appears by the 
report of the caſe, 2 Braon!, 284. As to the other caſes cited 
by the ſerjeant, he ſaid, they were caſes between landlord and te- 
nants, and went upon the tenure. As for the caſe of the cuſtom 
of Rippon, Regiſter 105. that was a reſtraint of one particular 
trade only, and that too a trade, that was accounted a nuſance, as 
appears by 9 Co. 59. Raft. intr. 442. Note, the words in that 
caſe, ratione domini ſui de Kippon| He urged, that the guild of 
merchants ought to have brought the action, and not the mayor, 
Ge. of Wincheſter ; for the perſons, whoſe franchiſes are broke, 
and who are thereby grieved, ought to bring the action. And ac- 
cordingly in 1 Lev, 202. the action is brought by a freeman; and 
in 3 C. 803. by the corporation, in whom the franchiſe is laid to 
be. But here the franchiſe is laid in the guild, and therefore the 
guild ought to bring the action, and not the mayor, &c. for it s 
no franchiſe of the city, nor conſequently does an infringement of 
it intitle them to an action. And upon this caſe in 3 Cro. he took 
an exception to this declaration, that the plaintiffs did not ſhew 
themſelves to have been incorporated, or that they had this name 
of Corporation given them, nor how, as the caſe in 3 Crete and 
Hob. 2 10. is. [Note, in that caſe 211. my lord Hobart fays, it 
is not neceflary for a corporation in ſuch caſe to ſhew how they 
were incorporated, for the name argues a corporation, and the 
like of cities, and upon zi debit, Sc. it muſt be proved.] As t0 
the other objection he ſaid, they ought to have ſhewed particularly 
and certainly, what the other qualifications were, and that it Vs 
not enough to ſay generally, aut ad inde aliter fuit legitim 75 
| AULT TH» 
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= es ſecundam morem civitatis. As to the caſe of Stroud 

| wy * he ſaid, that differed exceedingly from this, for there 
43 wer Son was againſt a wrong-doer, but here againſt a man for 
de awful act, and therefore in this caſe there ought to be 
PE. title ſet out, though there need be none in that caſe, 
=_ Abele the generality of the laying the cuſtom, it was ill laid 
3 __ manner of laying it ſecundum morem civitatis, whereas it 
= ae be laid directly, that there was ſuch a cuſtom. And for 
3 01g he cited the caſe of Devered Ver ſ. Ratchy, 3 Cro. 185. 
. 29. where in an action of eſcape, that 7. S. being in his 
WT toy, Sc was charged in his cuſtody ſecundum conſuctudinem, 
aa that was held to be Ill. And Hil. 8 Will. 3. Rex ve. Bor- 
3 10rd, an indictment againſt a man for refuſing to ſerve the office of 
Ooſtable, being duly elected by the inhabitants of the town ſecundum 
aludinem, wWas quaſhed for want of ſhewing a cuſtom in the 
W {1}:bitants to chuſe. | 8 


= 77 chief juſtice ſaid, that this point had not been ſo well cuſom of ex- 
ed; that even in Waganor's caſe, which was the ground-work cluding * 
W ©: which the plaintiff's counſel built, the defendant was diſcharged. anda * 
unt it came in queſtion again in the Common Pleas in 18 & town. 
cr. 2. in a caſe relating to the town of Colcheſter, where ſuch Cart. 68, 114. 
W : cultom was laid, and a by-law grounded upon it, and the caſe | 
W |: oreat agitation, but was never determined. I have the argu- 
ments of that caſe in a report under chief juſtice Bridgman's on 

bend. The point is ſtated in Norris and Stamp's cafe, Hob. 2 10. 

There is no reaſon to fupport ſuch a cuſtom, eſpecially to give the 

W corporation an action; for this exercifing a trade, though by a per- 

bn not qualified, is no prejudice to the corporation. All people 

are at liberty to live in this place, and their {kill and induſtry: are 

the means they have to get their bread ; and conſequently it is un- 

reatonable, to reſtrain them from exercifing their trades within 

ins place, within which having a liberty to live, they ought alſo 

of conſequence to have all lawfal means of ſupporting themſelves. 

What was the foundation for making the ſtatute of the 5 Els. 

but the general liberty of trade, which all perſons had before the 

tate? The cuſtom of London for excluding perſons from uſing 

(:20e3 there, that are not free, is founded upon cuſtoms that they 

dave relating to the bringing up of the youth within their city, 

and qualifying them to be freemen of it, which other cities have 

3, and therefore ſuch a cuſtom is reaſonable there; but it docs 

r follow from thence, that it is reaſonable elſewhrre, where they 

nave no ſuch cuſtom. By the cuſtom of the city of London they 

Pe a power to make infants be apprentices, and they are bound 

by ie covenants in their indenture of apprentice'hip. If an ap- 

Prentice is not inrolled, he may ſue out his indentures of appren- 

58 . 
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cance give But he ought to plead ſpecially, and ſhew his title : otherwiſe of 


| | | bo | : . 1 
1134 Eaſter Term 4 Annae reginae _ 
riceſhip, and thereby he will be diſcharged ; but till then de © 

ing is good, There is alſo a cuſtom of turning over aPdrens 9 der 

And when a perſon has ſerved his apprenticeſhip in Long Fe yy ha) 

a right to be free. Theſe cuſtoms are a good reaſon for * as 

all foreigners from exerciſing any trade in London. He wry a gut 

Gllia mercate. the words gilda mercatoria ſignify a corporation, and that MN cit 
ria, what, the King in ancient times granted to the inhabitants of 2 ms, 1 
| borough to have gildam mercatoriam, they were by that 10 0 ex 
porated, 10 Co. 30. 4. but what it ſignifies here in this deln 1 

tion no body knows; for the plaintiff does not ſhew w 3 op 


| hat it | 
but only ſays, that it is not lawful for any perſon to I 


trade, that is not free of the gilda mercatoria. He aid, the Caf 


of Strode verſ. Birt cited by the ſerjeant was nothing to the pu. a 
poſe ; for the common was ſufficiently deſcribed in that ue 2 
And though there was no title ſet forth, yet that was well enous, 5 
| becauſe the defendant was a wrong-doer ; and if the defend a 
were really owner of the land, he might plead /berum tenementyy 
and that would force. the plaintiff to reply a title. It has ber 
Treſpaſs a- held, that in treſpaſs againſt a commoner, he may plead not ovilty 8 
1 5 and give his right of common in evidence; but J cannot think 0 de 


his right in the lord of the waſte, he may plead not guilty, and give his title i 

evidence on evidence. | | Is 
not guilty. | 

Powell juſtice faid, that in the caſe in the Common Pleas the 

declaration was more ſpecial, and the cuſtom ſet out more at large, 

and it was laid as a franchiſe in the corporation. I thought the 

corporation might maintain the action, but Treby chief juſtice was 

of another opinion, becauſe the mayor, &c. of London would have 

brought an action in Vaganor's caſe, and not have made a hy- 

law, and brought an action upon that. But indeed I thought, that 

_ /a franchiſe might be veſted in a corporation for the benefit of the 

members of it, for the breach of which they might bring an action. Wl 

Which Gould agreed. He ſaid, that a cuſtom to exclude people WM 

from exerciſing a trade, was a ſtrange cuſtom ; but if that were 

the point now to be determined, he would conſider well of it, be- 

cauſe the giving judgment to ſet aſide ſuch a cuſtom, would have 

a very great influence; becauſe ſuch a cuſtom is claimed in moſt 

corporations by preſcription; but that there would be no need to 

come to that in this caſe, for that this declaration was naught: 

firſt, for not ſhewing that there is ſuch a franchiſe in the corpors” 

tion; for as this declaration is, the corporation would maintain an 

action for breach of their franchiſe, without ſhewing they have 

any: for the franchiſe is laid by this declaration in the gildd mr 

catoria, and we cannot take notice, that the gilda mercatoris and 

the city are all one, though they may be ſo; and upon xd 2 

— 1 enc 
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dence it ſeemed probable they were ſo. Secondly, they ought to 
hive ſet out ſpecially, what the cuſtom of the city is, and not 
have come ſo generally, as alter legitimo modo authorizatus ſecun- 
dum morem civitatis. F or who can tell what that cuſtom of the 
city is? This is to maintain an action upon a cuſtom, without 
ſhewing what the cuſtom is. Powys juſtice went upon this laſt 
exception; and Gould juſtice was alſo of opinion, that the decla- 
-ation was ill, and that therefore there was no occaſion to give any 


opinion upon the principal point. 


Powell, who was a judge, and Gould, who practiſed in the 
Common Pleas, was counſel in the cauſe cited by Darnall. Both 


po * of the cuſtom Was never ſpoken to, but taken as admitted. 


But Gould ſaid, that his clients the corporation deſpaired of judg- 
ment. | | | 


 Serjeant Darnall mentioned a cauſe in this court, where the 
corporation' had judgment in ſuch an aCtion as this upon the ſame 


declaration. But to that Gould faid, that he intended in that cauſe 
to have moved in arreſt of judgment, but that the plaintiffs being 
eaſy with the defendants, he adviſed his clients the defendants to 
agree the cauſe, and accordingly they did, or elſe that had been 


moved. 


Holt chief juſtice ſaid, he would give judgment for the plain- 
tiff, if he could tell why. Judgment was entred, quod querentes nil 


capiant per billam; per curiam, on the exceptions to the declara- 
tion. | 


A Sheriff £ Middleſex der. Barnes. 


Nan action of debt upon a bail-bond, the plaintiffs declared 
thus: A. B. et C. D. vicecom. Middleſexiae praediftae querun- 
tur, Sc. And upon a ſham plea pleaded, there was a demurrer. 
And now Mr, Southouſe took exception to the declaration, that it 


ought to have been gueritur, and not gueruntur, becauſe the bond 


1s taken by them as officers by the name of their office, and they 
declare by the name of office, and they both make but one officer. 


Holt chief juſtice faid, that if the plaintiffs' had not named 
themſelves ſheriffs in the declaration, yet it had been a good de- 


1 | claration prima facie; but indeed, if the defendant had craved 


1135 


agreed, that that cauſe was never determined there, and that the 


1 Lev. 262. 
Cro, El. 803. 


Debt on a 
bail-bond in 
Middleſex, the 
plaintifts de- 
Clare in the 


plural num- 


ber. 


ger of the bond and the condition, and upon that it had appeared, 


that it was a bail-bond, that might have been ill, He faid, that 
| - the 
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upon his death to his executors. | 


Y.ou are a 
brandy nos'd 


whore, vou 
ſtink of 


brandy. 


Cro.. Car. 
285, 309. 


Lat. 155,156. 


3 Salk. 288. 


Ante 1101, 


words; © A whore and an arrant whore ;*” (but the court there 


4 2 
1 Sid. 433. 


11-1 
1 od. 23. 


they were words of heat, and did rather charge the defendant 
with intemperance than incontinency. And he relied upon 2 Ri, 


the debt veſted in them in their natural capacity, otherwiſe . 
their deaths it ought to go to their ſucceſſors, like the Chamberlin 
of London's caſe ; which it would not do, but to the ſurvivor, ad 


Powell ſaid, that unleſs the defendant had craved oyer of the 
bond and the condition, and it had been entred upon the record 
they could not take notice, that it was a bail-bond. Judgmen 
was given for the plaintiffs. e e te: 


Aubery ver/. Barton. 

Woman libelled againſt another in the ſpiritual court fe 
| theſe words: * You are a brandy nos'd whore, you tink of 
«© brandy.” And Mr. Earle moved for a prohibition, because 


Abr. 296. u. 15. a prohibition was granted to a ſuit by the mother 
for theſe words; Thou art the ſon of a whore, and thy mother 
© was a bitch:”” and 1 Jones 44. a precedent cited 3 Jac. of a 
prohibition granted for theſe words; Thou art a whore, and 
a trained whore, and a dirty whore ;” and it is ſaid there, that 
for the word whore, without mentioning any particular act of in- 
continency, no ſuit can be maintained in the ſpiritual court: and 
1 Cro. 110, © Thou art a cuckold and a wittol, which is work: 
e than a cuckold ;” the wife cannot ſue in the ſpiritual court for 
theſe words, 2 Keb. 334. a prohibition granted to a ſuit for these 


ordered, that a declaration ſhould be delivered, in order to ſettl 
the point) 2 Keb. 581, a caſe cited 11 Jac. * Thou art a whore, 
* and J was never ſtrucken by a whore's hands before, and a 
prohibition granted: another 21 fac. © He had run away out ol 
«* Envland into Ireland but for his whore, Short's wife, who 8 
de his whore; and there alſo a prohibition granted (but note, the 
principal caſe in 2 Keb. 577. and 581, was a ſuit in the ſpiritual 
court lor calling the defendant whore, and the plaintiff ſuggetted, 
that it was ſpoken in heat, viz. that the defendant called the 


Plaintiff rogue, and the plaintiff called the defendant whore; aid 
Tae ſdlen there ſaid, that before 8 Caroli, it was a brangled queliuon, 
vhether a prohibition ſhould be granted for theſe words, and that 


proiibitions had been ſometimes granted, and ſometimes denied; 
but that then it was ſettled, that no prohibition ſhould go, and 
prohibitions have been denied generally fince, See 3 Lev. 119: 
Fincent verſ. Alpy, where the mother libelled in the ſpiritual cout! 
for ſaying of her fon, © He was a rogue and a raſcal, and à fon 


6 67 
3 = 


— 


— — — 


—— 


aſter Term 4 Annae reginae. 
AY «of a whe.” And the caſe in 12 Roll. 296. was cited, as a 
-ound for a prohibition, but the court differed this caſe from that, 
becauſe there the words, © and your mother is a bitch, make the 
&r{t words inſenſible : but here the words import, that the woman 
was a whore, which is an eccleſiaſtical ſcandal, and therefore the 
court denied a prohibition, which ſeems to come up to Mr. Earle's 
caſe in all the views of it.) „ 


— 


ot chief juſtice ſaid, that a prohibition had been denied in 


this caſe forty times. 


Pyrwell juſtice ſaid, that the court granted a prohibition, where 

the ſuit in the eccleſiaſtical court was for ſuch words ſpoke in 
Londin, upon this ſpecial reaſon, becauſe an action will lie for them 

in London, upon account, that a woman«that is a whore in London 
may by the cuſtom of London be carted. And it being granted 
upon ſuch a ſpecial ſuggeſtion, is an argument, that the ſpiritual 
court may proceed, where the words are ſpoke elſewhere. He ſaid, 

he moved once for a prohibition to a ſuit in the eccleſiaſtical court jade. 
for calling a woman jade, but could not prevail. But Holt ſaid, he 
would have granted one in that caſe. 8 
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And in this caſe the prohibition was denied. 


Stephens ver/. the manucaptors of Hudſon. 


Loire facias againſt bail, the defendants pleaded payment of Amendment 
the money by the principal, &c. the plaintiff replied, mon „ *"kingout 
5 | a x 3 : © pratdidti de- 
fokvit, &c. et hoc petit, quod inquiratur per patriam, et praedicti fendentes ſimi. 
defendentes fimuſiter, The defendants demurred, and the paper-book #*- after the 


vas made up, without ſtriking out the praedicti defendentes ſimili- 3 

ter: the record was a record of laſt term. And now this term 2 Barnes 20, 
the cauſe came on in the paper, and this exception was taken by #3: 

Mr. 7 Lo fo ahes ind RT | | Note, theſe 
Mr. Mhitaꝶer for the de:endants, and the cauſe ſtood an wlterins amendments 


cofigum, [ind in the mean time Mr. ſerjeant Hall came and are now made 


moved for leave to ſtrike out theſe words, et pracdi&i defendentes e el en 


fmiliter, * 


The court held, that it was a thing of courſe, for the party that 
takes the iſſue to join the iſſue for the other, upon a ſuppoſition, 
that they will join in the iſſue, to maintain the fact they have al- 
leged; and therefore if they, will not join in the iſſue, but will de- 
mur, they ought to ſtrike it out, and the leaving it in is a trick ; 
and therefore the court gave leave to ſtrike it out. mY 
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on error. il the plaintiff in error ſhould be nonſuited, or the writ of ena 


| Upon two But Holt chief juſtice ſaid, that the books ſaid, that two nichil 
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Fanſhaw verſ. Morriſon, 
Intr. Paſcb. 3 Ann. B. R. Rot. 139. 
od 1 8 Writ of error of a judgment given in the Common Pleg in 
S. C. ” Mod. L X a ſcire facias upon a recogniſance; the recogniſance was en- 


157, 197- tred into, upon bringing a writ of error upon a judgment in the 


Scire facias on | . b * 
8 Common Pleas, in an action of debt; and was conditioned, thy 
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Lev. 193. ſhould be diſcontinued in his default, or the judgment ſhould be 
8 affirmed, that then the plaintiff ſhould pay, Sc. The defendant 
leaded, after oyer of the ſcire facias and the condition, that the 
laintiff in the writ of error did proſecute the writ of error with 
effect, and did aſſign errors, and that placitum ſuper praedifyy 
breve de errore adbuc pendet indeterminatum. The. plaintiff replied 
that the judgment was affirmed, ab/que hoc quod the plea adbuc 
pendet indeterminatum. And to this there was a demurrer, and judg- 
ment was given for the plaintiff below. 


This caſe was formerly debated upon an exception to the manner 
of aſſigning the breach in the ſcire facias, and that exception was 
allowed ; but upon the plaintiff's applying to the Common Pleas, 
that fault was amended. And Mr. Weld took an exception to the 
traverſe in the replication, that it was a traverſe of a matter of 
record, which was ill; becauſe a matter of record could not be 
put in iſſue to be tried by the country. Whereas he ought to have 
replied, that the judgment was affirmed, prout patet per recordun. 

This exception was taken laſt term, and the cauſe adjourned over 
upon it. And Mr. Feld then took another exception, that the 
_ defendant appeared contrary to the return of the writ, both the 
fcire facias's being returned nichil. : 


ichils return- returned amounted to a ſcire feci ; and that upon two nichils re- 
ed, the deten turned, the plaintiff would have judgment 
dant may ap- UT ned, Pan 0 ave judgment. 
pear, — = „„ e 

Powell juſtice ſaid, that the defendant's appearance was well 
becauſe the ſcire facrias's were entred upon the roll, and the de- 
fendant had day by the roll. So that exception was over- ruled. 


Now this term Mr. Whitaker for the defendant in error argued, 
that the plea was ill : firſt, becauſe the plea is to the ſecond feire 
factas, and he has only pleaded, quod ante proſecutionem praedifh | 
brevis de ſcire facias he proſecuted with effect; and that he _ 

= — 
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5 3 and yet have been defective in proſecuting with effect 
3 ore the bringing the firſt ſcire facias; and therefore he ought to 
} on pleaded it, that before the proſecuting the firſt writ of ſcire 


q / 5 the writ of error in perſon, or by attorney; and being at 


biberty to do it either way, he ought to ſhew which way he did it. 

Ba y he pleads that he aſſigned errors, but does not conclude 
with an averment to the record, as he ought to do, that being a 
Er in the affirmative, and a matter triable by the record, to 
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lea is only general, quod placitum, Sc. pendet indeterminatum; 
whereas he ought to have pleaded in the words of the condition, 
W that the writ of error was not diſcontinued, nor the plaintiff in error 
W .onſuited. And he ſaid, that it was a rule, that wherever you 
plead performance of a condition, or aſſign a breach for non- per- 
{mance of it, you mult do it in the very words of the condition; 
therefore in debt upon a bond conditioned to deliver writs ſuch a 
day, a plea that the defendant delivered them ſecundum formam 
ronditionts is ill, 1 Lev. 145. So an award was to pay money ad 
vl ante ſuch a day, and in debt upon bond for non-performance 
of this the plaintiff aſſigned a breach, that the defendant had not 
paid the money upon the day, and ill; though it was agreed, that 
payment before the day would upon evidence maintain the iſſue of 
payment upon the day. 3 Lev. 293. 2 Ventr. 221. Dyer 243. b. 


ceedings were had upon it, and not have pleaded generally, that he 
proſecuted the writ of error with effect, but have ſhewed coment. 
dixthly, all the plea is made up of matter of record, and yet there 
is no concluſion to the record. As to the traverſe in the replication, 
the ſubſtance of the plea is pendet, which is an affirmative, and 
I that is what is traverſed ; and the zndetermmatum, which is the 
negative, ſhall be rejected, for it is no more than pendet. 


= // for the plaintiff in error argued, that the plea was, that 
be had proſecuted the writ of error with effect, and that la- 
= tum, Cc. pendet; and that ſhewed ſufficiently, that the recog- 
miaance was not forfeited, and there was no need to plead in the 
Y words of the condition, that it was not diſcontinued, &c. for that 
as included by ſaying pendet. For it could not be depending, if 


ated the writ of error in perſon or by attorney, for either was 
| proſecution within the intent of the ſtatute, to ſave the recogniſance. 
And as to the concluding of the plea with an averment, and not to 

| the record, he ſaid, that the plea, uod placitum, &c. adhuc pendet 


cluded 


Fifthly, the defendant ſhould have pleaded, that the writ of error 
was returned ſuch a day, and then have ſhewed at large what pro- 


, &c, Secondly, that he does not ſhew, whether he proſe- 


3 which the defendant may plead nul tiel record. Fourthly, that the 


were diſcontinued ; and it was not material, whether he proſe- 


Macterninatum, was a negative, and therefore ought to be con- 
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tion. 


Matter of re- Iies of his ſide. The traverſe is naught, for it puts a matter of 
cord not tra- 


verſable. 


Performincs Holt chief juſtice. If a man pleads performance to a bond with 
CT ks 4 condition, he ought to plead it in the very words of the Condition 
in the words Otherwiſe if he pleads a matter by way of excuſe, as he does her 


of the condt- ſor this matter of a writ of error depending is only pleaded b 


cluded with an averment, and not to the record, been . Y 
be tried, nor can any iſſue be joined upon it. And a8 
ſigning of errors, there was no need to conclude to the x 
that, becauſe it was not material to be alledged, being ng 8 
the condition of the recogniſance. Then he took an exp 
the recogniſance, that it was void, not being purſuant to the * 
3 Jar. 1. E. 9; which gives it in this caſe, and is only to em 

the writ of error with effect; but recogniſances with theſe { iy 

conditions in this form ought only to be taken in dower and, 


ment, in which they are given by the 16 C 17 Car. 2, c. g. 


ecord a8 ty 


* Way 


of excuſe, why he has not paid the money. Which Prace]] juſtce 
agreed. The defendant's plea is in the negative, and therefor: 1 
is not to vouch a record for it; but if the judgment be affirm; 
you ought to ſhew that of your fide, viz. ought to plead that th 
record was certified in the King's Bench, Sc. ſuch a term, mi 
that ſuperinde taliter proceſſum fuit that the judgment was affirmed 
and conclude your plea prout patet per recordum ; and if it wer 
not ſo, the defendant might rejoin ul ziel record, Not profecutie 
his writ of error by the plaintiff is no forfeiture of his recognilance 
without giving him a rule below, in caſe where the record is no 
certified, to certify it, and then, if he does not certify it, nonſuit 
ing him; or in caſe the record 1s certified, he does not forfeit hi 
recognifance, unleſs you nonſuit him here above. And theſe mat 
ters all appear upon record; and therefore the plaintiff ought b 
ſhew, either that the judgment was affirmed, or that the writ d 
error was diſcontinued, or the plaintiff in error nonſuited, and i 
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record in iſſue to be tried by the country. And as to the ſaying n 
the replication, ' that the judgment was affirmed, the plaintiff an 
have no advantage of that, becauſe it comes in only by way of U. 
ducement to the traverſe. 5 


| Powell juſtice. The replication is Ill, for you make that the 
inducement of the traverſe, that ought to have been the iſſue. 


Holt chief juſtice ſaid, that though the condition of the rech 
niſance was particular, yet it was well enough, for they were 
more than what the law implied: and expreſſio eorum, Sc. An 

Powell juſtice ſaid, that ever ſince the ſtatute of King Charles 7 
they had purſued the words of that ſtatute in the framing the col. 


ditions of their recogniſances. And Holt chief juſtice ſaid, 9 


Oi arts T ne © 0 [TY „ 


. FR _ * 


_—_— 


„ . — — — 
* 4 


= — — | Ry - | | EE Ks . 
| ere were no ſtatute, which gave any ſuch power, that the recog- judges of the 


igance would be good; for any judge of this court, or of the Com- King's Bench 
mon Pleas, might take a recogniſance by the common law. And 1 
it a man would enter into ſuch a recogniſance voluntarily, and take 3 
dere were po coercion uſed, it would be a good recogniſance. ſances by the 
Wc. if a man upon a writ of error would enter into a recogniſance in 


3 more than double the ſum. Rags, mages 


EO in more than 
double the ſum on error, good. 


The court were juſt going to reverſe the judgment, when Mr. Variance. 


1 TVhitaker took an exception to the writ of error, that the writ of 


„ error was a writ of this Queen's time, and recited a judgment /uper 
I quoddam hreve noſerum de ſerre factas ; and the ſcire facias was 
brought in the late King's time, which appeared to be ſo by one of 
| the continuances, in which it was entred, ante quem diem dominus 
yilielnus, &c. diem claufit extremum : and for this the writ of er- 


| cor was quaſhed, 2% ˖... | 


Bell ver/. Gipps. 


EBT upon a bond, condition to perform an award; the Award, that 
defendant pleaded no award; the plaintiff replied, and ſet the defendant 


out an award ore tenus, that the defendant ſhould pay the plaintif ſhould pay the 
21]. and that the plaintiff ſhould deliver up to the „ lch arp ico re 
a bond, being the matter in controverſy, to be cancelled, and that tif ſhould de- 
the plaintiff and defendant ſhould give one another mutual releaſes * 7 = 
to the day of the date of the faid bond: and aſſigned a breach in wry — 
the non-payment of the 211. And upon iſſue joined, there was mutusl relea- 
a verdict and judgment for the plaintiff in the Common Pleas. 75 = 
And upon that this writ of error was brought. Mr. Page for the the ſaid bond. 
plaintiff in error took an exception to the award, that it was not 
final, for the delivering up of the bond would not deſtroy the 
effect of it, but {till the plaintiff might bring an action on it. And 
as for the releaſe, that was to be only to the day of the date of the 
jad bond, which mult be intended the bond that was to be delivered 
| Up, that being the bond that was laſt mentioned, and the contro- 
verſies ſubmitted were ſince that. In anſwer to which Mr. Smith 
* the defendant in error ſaid, that it did not appear, the bond to 
* delivered up had any date, and therefore the words muſt be ap- 
a the bond of arbitration, which had a date; and alſo that 
by ri datus fignified delivery, and therefore it muſt be con- 
_ to the day of the delivering up of the bond; and that it did 
1 120 there were any other matters in difference, beſides this 
nd; and that the court would not intend any, and if there were 


none, the releaſe extending to diſcharge that bond, the award will 
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common law. 


nd the plain - 


Won. 
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be final. Beſides, the award was good without that, for there; 
money awarded to be paid on one ſide, and a bond to be delivers 
up of the other to be cancelled. And he cited 2 Ventr. 242, thi 
an award by parol ſhould be favourably expounded. 


Holt chief juſtice held, that the award was good. For this hong 
which is awarded to be delivered up, was the foundation of al the 
controverſies between the parties ; at leaſt it does not appear, thy 
there were any controverſies between them about any thing elt 
or that aroſe ſince the date of the bond; and therefore the awards 


| ding 
the bond to be delivered up to be cancelled, and a general relea = 

to the defendant to the day of the date of that bond, will make n ! 
end of all the controverſies between them. 7 


Pavel juſtice held, that the award was mutual and final, f 
the releaſe was left out of the caſe. And the judgment was af. 
_ firmed. | 


The earl of Yarmouth ve-/. Ruſſel. 


A Writ of error of a judgment in the Common Pleas by default 
in an indebitatus aſſumpſit, and a writ of inquiry awarded and 
ſeveral damages, and a remiſit damna entred upon all the counts 
but one. And Mr. Raymond took two exceptions : firſt, that the 
Inquiſition was taken upon a ſecond writ of inquiry, and that was 
awarded without returning the firſt, but upon a wicecomes non mit 
breve only to the firſt ; and that he ſaid was held ill in the caſe of 
Atwood verſ. Burr, in a writ of error of an award of execution 
upon a ſcire facias upon a recogniſance againſt bail in the court af 
Maidſtone, and the proceedings were upon the alias ſcire facu, 
and that was awarded without any return of the firſt, and for that 
the judgment was held to be erroneous, 1 Aunae B. R. Secondly, 


7% 1252 that the remifit damna was not entred in proper perſon. 


Ante 821. 
Remittit dan. Hlolt chief juſtice admitted the caſe of Atwood verſ. Burr, but 
2a-entred. per ſaid that this was only a ficut prius. And as to the ſecond he faid, 
«ttervatum. that it was not neceſſary that it ſhould be ſo. And the judgment 

was affirmed. : 


2 


Bullock 


. 8 2 1 
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Bullock ver Parſons. 
3 PON iſſue joined in an action of debt, there was a verdict 5. C. Salk, 


for the plaintiff, and Mr. Eyre moved in arreſt of judgment, The difringa 
becauſe the diſtringas was de placito with a blank, omitting deb171, in debt was cn 
he venire facias was right. And he ſaid, that the court would bet 1 RK 
W : nd this was a diſtringas in another cauſe depending between the , g. | 


1 . 2 Ro. Rep. 
{ame parties, which Holt chief juſtice denied. 111. 


| Sty. 374. 

Mr. King for the plaintiff ſaid, that this was a void dif{ringas, 

and fo as none, and conſequently aided now after a verdict by the 
ſtatutes of jeofatles ; and if the court would not take it ſo, but to 
be only an ill d;fringas, yet they would amend it by the venire fa- 
cias, And for that cited Hob. 246. where in treſpaſs the venire 
facias and habeas corpora were placito debiti, and after a verdict 
amended, Mr. Eyre cited 2 Cr. 528. where in an iſſue joined up- 

on a ſcire facias the venire facias was in placito debiti, and ill. 

And Holt chief juſtice ſaid, that the caſe in Hobart had been held 

otherwiſe. And Mr. Eyre ſaid, that the judge had no authority to 
try the cauſe. N 
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Holt chief juſtice ſaid, that the judge of zi prius's authority Juriſdifiion of 
was not by the dztringas, but by the commiſſion of aſſiſe; for that N ka 
by the ſtatute of ſ privs, 13 Ed. 1. c. 30. which gives the trial 
= by /: prius, it is to be before judges of aſſiſe; and the diſtringas Seer4Fdw. 3. 
W is only to bring the jury before them: and at firſt the trials by xp © 16. flat. 1. 
= 7/7/45 were. had upon the venire facias, and the clauſe of. nf; prius 
is by that ſtatute expreſly ordered to be inſerted in the venire facias. 

Then came the ſtatute of 42 Edi. 3. c. 11, and ordered that no 
inqueſt but affiſes and deliverances of gaols ſhould be taken by writ 
= © ni prius, nor in other manner, before that the names of all 
deem that ſhall paſs in the ſame inqueſts be returned into the court. 

And by reaſon of that ſtatute trials by % prius came to be upon 
the aftringas; and the intent of that ſtatute was, that by the 
Jury being returned of record in court, the party might have an op- 
portunity to ſee the panel, and to prepare himſelf to make his 
challenges, | 
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Pescwell juſtice agreed with the chief juſtice; only he ſaid, that 
the reaſon of trials being had upon the di/iringas was, to prevent 
an nconvenience that was frequent heretofore, for the defendants 

| caft an effoin at 27% privs, when all things were ready for trial; 
for the defendants being by the ſtatute of Marlb. c. 13. to have 
but one eſſoin after iſſue joined; and upon the return of the venire 
I L Rs faciat, 
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dict, but not 


C. 68. & 82. 


Co. Jac. 104, 


rendered to 5 5 5 _ | 
1 PON a ſpecial verdict in ejectment the caſe was no more 


 C. his wife pro the uſe of Valentine Cliſfe his ſon, and Alice his wife, pro et durat- 


| fignatorum 


_- 


- 
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facias, when the trial was not had upon that, but that wa my 
ed above, the defendant muſt be eſſoined above, and coy! ; = | 
no eſſoin below upon the diſtringas, and fo the miſchief alt 
„„ = | e Was 


i 


No difringzes As to the fault in the diſtringas being aided after a verdig th 
aided Y der. court took the difference between no Aiſtringas and a bad one: i 
an ill one, the firſt caſe it is helped, otherwiſe in the laſt. Ang Powell u. 
ſtice ſaid, he knew an ill diſringas dropped once at the har. Q 
The whole court held, that the d:ffringas was amendable and 

gave judgment for the plaintiff, 22ſ%. 9 5 


Regina ve. Smith. 

8. C. Salk, > e RR P 1 

eee Writ of error of a judgment at the ſeſſions for Middle # 
lad dent for Hickes's Hall, upon an indictment upon the ſtatute of uſurp: 
8 3 and Mr. Eyre aſſigned for error, that the juſtices at ſeſſions had 10 
ood, if took : :: | 1 | 3 
Pefore juſtices uriſdiction of uſury by the ſtatute. And upon looking into the 
at ſeſſions, ftatute, the court were of the opinion, and reverſed the Judgment, 


See 1 Hauk. See for the reaſon of this and the like caſes, the caſe Rex verſe Alſp, 
| Leon. 54. 4 Mad. 49. an indictment for ſhooting with a hand-gun and hal. 
Cro. Car. 283, ſhot, found at the ſeſſions, and held not to lie. And Rex ber. 
SES Bugg, an indictment found alſo at the ſeſſions, for that the defen- 
509. dant being a cloth- worker, and not living in any city, borougb, 
or town corporate, did yet keep in his houſe more than one woollen 
loom. 4 Mod. 379. 9 


8. C. Salk; © ..- | Tdle ver. Cooke, 


620. 


Ar 


3 Danv. Abr. . i | RY _ 
186. f. 14. Intr. Trin. 11 Will. 3. B. R. Rot. 283. or 823. 


Copyhold ſur- 


for life, after- than this: Zachary Chffe the father, a copyholder in fe, 


_ 1 ſurrendered his copyhold to the uſe of himſelf for life, and after to 


et durante ter- fe termmo vitarum ſuarum naturalium, et. haeredum et afſignatorum 
lla am nar. Pracdiftorum Valentini et Aliciae ; et pro defectu talis exitus ad ou 


udrum nat u- 


raliun et hae- et uſum rectorum haeredum praedicti Zachariae in perpetuum. And 
dum, et 4%. whether by theſe words an eſtate-tail paſſed to Valentine and Ale 
Gracdiftorum Or à fee- ſimple, was the queſtion between the leſſor of the plaintiff, 


B. C. « p10 who claimed by ſurrender from Zachary, made after the death of 

difectu talis | | | | 

exitus ad uſum of the right beirs of .4, B. and C. 
Valen- 


— — * * r e — 
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\ ne 100 Alice without iſſue, and the defendant, Who claimed : 
3 i ſurrender from Alice, who ſurvived J. alentine her huſband, The 
\ T was argued ſeveral times at the bar, and now this day the court 
W cdlvvered their opinions ſeriatim. WE. 
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S Gul juſtice ſaid, he had conſidered very well of the caſe, and s. C. 11Mod, 
Could not bring himſelf to be of opinion, that it was a fee-ſimple, 17 5 
but did take it to be an eſtate-tail, though in this his opinion he , 1,57 77 
Vas ſo unfortunate as to differ from the reſt of the judges. That Perk. f. 173. 
W hich ſtuck moſt with him was the caſe of Abraham and Tuigg, o: 342. 
but upon conſideration he thought this caſe differed from that: that . a 
n this his opinion he had the intention of the parties of his fide. Cro. El. 478. 
He aid, the reaſon he went upon was, that thoſe preciſe words of Mo. 424. 
dle body, were not requiſite to create an eſtate-tail; but if there 
W cre words, that did tantamount and declare the intention of the 
W parties, it was ſufficient, ſo thoſe words were conſiſtent with the 
rules of law. He ſaid, he did not go at all upon any difference 
between a ſurrender of a copyhold, and a conveyance of freehold 
W 1:nds; for he thought they ought to have the ſame conſtruction. 
W Firſt, he ſaid, here was the word heirs, and that explained to be the g, me con. 
W heirs of J. and A. and being Valentini et Aliciae in the genitive caſe, ſtruction of a 
it was all one as if it had been de Valentino et Alicia, He ſaid, rer ny 
WE that this was like Beresford's caſe, 7 Co. 40. where a feoffment was . Armen 
W made to the uſe of A. for life, and after his deceaſe to the uſe of B. at common 
and the heirs male of the ſaid B. lawfully begotten ; and for default 10. 
of ſuch iſſue the remainder over; and that was held to be an eſtate- 
W tail in B. Now there of B. is juſt the ſame with what this muſt 
be, if it were put into Eng/ſh ; but indeed as this ſtands in Latin 
tits the genitive caſe, and if that were to be tranſlated it might be 
% B. the words /awfully begotten, that are in that caſe, ſignify no- 
ding; becauſe every heir muſt be lawfully begotten. But that 
which makes the doubt in that caſe 1s, that it is not limited in cer- 
W tin of what body the heirs male ſhould come, and therefore there 
= gt to be ſomething in the words to ſhew that. And that in Be- 
„rds caſe is done by the words, of B. in Latin, de dicto B. and 
3Z here by the words Valentini et Aliciae in the genitive caſe, which is 
= £2// in the ſame manner of Valentine and Alice, the words 
Y ach iſſue refer to them two. He ſaid that Beck's caſe, Litt, rep. 
| 344, Sc. and 1 Cr. 363. ruled this: there a feoffment was made to 
be uſe of A. for life, remainder to C. ſecond fon of A. for his life, 
emainder to the uſe of the firſt ſon of C. which ſhould have iſſue 
male of his body, and to his heirs for ever; and for want of ſuch 
iſſue remainder to the right heirs of C. A. died, leaving B. his ſon 
and heir; C. had iſſue D. a ſon, who died without iſſue; C. after 
| the death of D. levied a fine to E. and in ejectment by B. againſt E. 
it was reſolved, that that was an eſtate-tail in cogtingency to the 
= | 5 K firſt 
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fee veſted in C. and that muſt have been the queſtion ; for if it had 
been a fee to the firft fon of C. then the remainder to the right 


mainder over; and it was adjudged to be a fee- ſimple, becauſe it Was 


in that it is only haeredum maſculorum ſuorum ; but if it had been in 


Wh. 


— — 
nder in That 
but 
muſt 
corp! 
man 
rt, 
judg 
inſta 
hus 4 
whe 


not limited of what body the iſſue male ſhould iſſue. But to this ts 


caſe I anſwer, that our caſe differs from it, becauſe in our cafe n 2 4 F 
is ſaid to the uſe of the heirs of the ſaid Valentine and Alice, and 


firſt ſon of C. who ſhould have iſſue male, and fo the chi 


heirs of C. had been void, being limited after a fee. But they held 
the remainder to be good, and conſequently, that the eſtate to the 
firſt ſon of C. was an eſtate-tail. He faid, that the caſe of 4}. 
ham verſ. Twigg was objected, which is reported in Beregford; 
caſe, and in 3 Cr. 478, and Moor 424. where a limitation of SY 
uſe was, ad opus et uſum Gabrielis Dormer et baeredum maſculrin | 
ſuorum legitime procreatorum, et pro dęfectu talis exitus the fe. 


tail 
ms amps fag baer 
that caſe, haeredum maſculorum dicti Gabrielis Dormer, as our caſe 


ere! 

is, it had been a fee-ſimple; and ſo it is held by Richardſon chief = 
juſtice, and the difference taken in his argument of Bech's caſe, haer 
Litt. rep. 347. It is objected farther, that the word aſſigns alters WM and 
the caſe, and will make it a fee-ſimple, becauſe an eſtate-tail is na WR <0: 
alſignable. But to that I anſwer, that that makes no difference in ther 
the caſe, and therefore, where the caſe in Plowd. 541. a. out o-f mad 
13 Ric. 2. is, that if a man makes a feoffment to one to have and to crea 
hold to him and his heirs, er /i contingat that the feoffee die with- WI aflip 
out heir of his body, that then the land ſhall revert: this is an WM as i 
eſtate-tail. So it would have been in the fame manner, though the ceaſe 

_ habendum had been to him and his heirs and afligns ; as Cotton's caſe WM fra 
is, 3 Leon. 5. where the caſe was, a feoffment to the uſe of the BM wh: 
feoffor and his wife pro termino vitae ac etiam rectorum haeredum of | whi 
the feoffor er af/ignatorum of the feoffor after the death of the feoffor, dies 
and his wife; et % contingat praefatum feoffatorem obire fine exitu | bod 
de corpere ſuo procreato, remainder over: this was adjudged to bea | fary 
good eſtate-tail in the feoffor, though there was the word afligns. | and 


So that upon the whole I am of opinion, that judgment ought to be 
be given for the plaintiff. : 3 | tall) 


| „ | 5.6 

Powys juſtice for the defendant, that it is a fee-ſimple. To %, 
make an eſtate-tail it muſt be limited by the gift, of what body Wl caſe 
the iſſue male or female ſhall iſſue. So is Lit. ſect. 31. and there-. | culp 
fore a gift to a man and his heirs male, or to a man, and his heirs } aun 
female, is a fee-ſimple; but indeed a deviſe to a man and his heirs | twe 
male, or to a man and his heirs female, is an eftate-tail ; becauſe Wl anc; 


wills are conſtrued according to the intent of parties, which is ap- WI cre: 
parent in that caſe, to create an intail. So is 27 Hen. 8. 27. where | 366 
the difference is taken between ſuch a devife by will, and a gift. | the 
Hb. 32. C. L. 27. 4. There are books, as g Hen. 6: 25. 3 * 12 
8 . 
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that even a deviſe to a man and his heirs males, is a fee-ſimple, 


but the other is the better opinion. But in all other caſes there 
maſt be, in caſes of limitations of eſtates-tail, either the words de 


orpore, or words equivalent : as the caſe of 37 A. 15. a gift to a 
man habendum to him et haeredibus ſuis, fi haeredes de carne ſua habue- 
it, ef ff nullos de carne ſua babuerit, revertatur, Sc. that was ad- 
udged to be an eſtate-tail, So in the ſtatute de donis, two of the 
inſtances there put, have not the words de corpore in, but haeredi- 
bus de ipſis viro el muliere procreatis, which are tantamount, And 
where-ever the words de corpore are not in, there ought to be the 
words de J. S. or ex J. S. as 5 Hen. 5.6. a gift to R. et K. uxori 


: eus et haeredibus eorum, et aliis haeredibus dicti R. fi difti haeredes 


1» R. et K. exeuntes obierint ſine haeredibus de ſe, is an eſtatc- 


tail in baron and feme. So 3 Eqdw. 3. brief 743. a gift to one er 


haeredibus ſuis de prima uxore ſua, is an eſtate-tail. And the dif- 
ference between de dicto Adeno, and haeredum ſuorum maſculorum, 
which are the words in Abraham and Twigg's caſe without de, or 
haeredum Adeni, is that which gave the turn to Beresford's caſe, 


and was the ground upon which the judges adjudged it to be an 


eſtate-tail. In this caſe the words are in Latin in the genitive caſe, 


there the words that were in Engliſb are turned into Latin, and 


made de dicto Adeno, to ground that conſtruction upon, that they 


created an eſtate-tail. If the words here were, and the heirs and 
aſſigns of Valentine and Alice, then it were Beresford's caſe, but 


as it is, it is the very caſe of Abrabam verſ, Twigg, which was a 


caſe adjudged upon great deliberation, only this ſeems to be the 


ſtronger caſe of a fee-ſimple of the two. The only objection is, 


what could be meant by the words, and far want of ſuch iſſue, 


which it may be ſaid, muſt be underſtood of ſuch iſſue of their bo- 


dies? But to this I anſwer, that here is a total omiſſion of what 


body the iſſue ſhould come of, which was the thing chiefly neceſ- 
lary, and therefore it is altogether uncertain what iſſue was meant, 
and ſuch iſſue may as well mean iſſue of the ſurvivor, as heirs is 


the heirs of the ſurvivor in the precedent words, ſo that that is to- 
tally uncertain. This caſe does not come up to the caſe of 5 Hen. 


5. 6. for there the words are, haeredes de R. et K. and haeredibus de 


Je; nor are the words ſo ſtrong for an eſtate-tail, as they are in the 
caſe of Abraham verſ. Twigg : there are the words, haeredum maſ- 


culorum ſuorum legitime procreatorum : here the words are, haere- 


dum V. et A. as general as can be. And there is no difference be- 
tween a limitation in a ſurrender of a copyhold, and in a convey- 
ance of freehold land, but there muſt be proper words uſed to 
create the eſtate. And ſo is the caſe of Seagood verſ. Hone, 1 Cr. 


366, where a copyhold was ſurrendered to the uſe of A. and B. and 


the longeſt liver of them, and for want of iſſue of B. remainder 
over; and reſolved, that though in a deviſe thoſe words would 
give 
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give an eſtate-tail to B. by implication, yet it ſhould not be ſo in 
ſurrender or conveyance, in paſſing which the party ought or mi 10 
have had ſufficient counſel to direct him; but in regard an eue | 
life is limited to B. by expreſs limitation, it ſhall not be an eſtate 
_ unto him higher by implication. It is objected, that the words of 
the ſtatute de donis are, quod voluntas donatoris de cetero obſerveri 
and here in this caſe it appears to have been the intent of the donor 
to have it an eſtate-tail. But the anſwer to this is, in thoſe other 
words of the ſtatute, ſecundum formam in charta doni ſui manifeſt 
expreſſam ; that the intention, which is by the words of the ſtatute 
to be obſerved, is the intention of the donor plainly expreſſed in his 
deed of gift. The caſe of Harrington verſ. Smith in 2 Sid. 41, is 
the very caſe in point: there the caſe was a ſurrender of a copyhold | 
to the uſe of A. and his wife and their heirs lawfully begotten, re- 
mainder over; and though there is no mention in S:derfin what 8 
became of the caſe, yet in a manuſcript report that I have, it is re. | 
ported to have been adjudged a fee- ſimple. To conſtrue this an 
eſtate-tail upon the intention of the parties, without any words to 
raiſe ſuch an eſtate, may be of very ill conſequence in altering the 
forms of words, that have been hitherto ſtuck to, and thought ne- 
ceſſary to create an eſtate-tail; and to judge eſtates to be intails up- 
on ſuch looſe words, will occaſion a great deal of uncertainty in 
titles, and beget a great many diſputes, and I think the judges have 
carried it far enough already. | | 


Porwell. juſtice for the defendant, He ſaid, that the queſtion } 

was, whether this was an eſtate-tail, or a fee-ſimple : that it was 

objected, that it was the intent of the party, that it ſhould be an } 

eſtate-tail, and that the ſtatute de donrs had been taken by equity 

to ſupport the intent of the parties, and he would go as far as he 

could to ſupport the intent of the party, but he could not comply 

with it ſo far as to take away all diſtinction, and leave no difference 

between the forms of words neceſſary to create an eſtate-tail and a 

fee-ſimple. He ſaid, that the ſort of eſtate, which is now ſince 

the ſtatute de dorzs called an eſtate-tail, was well known before that 

ſtatute, and that the ſtatute did not create the eſtate, but only preſer- 

Tnheritances ved it: that there were three ſorts of eſtates of inheritance at common 

at common law: Firſt, an abſolute eſtate of inheritance to a man and his heirs: 
law. | | - 5 . . - 

Secondly, a fee-fimple qualified as to the time of its duration ; as 

an eſtate to a man and his heirs as long as J. S. has heirs of his 

body, or as long as Bow church ſtands, or as long as J. S. lives; 

for in theſe caſes, though the eſtate ſhall deſcend to a man's hears, 

yet they ſhall have it for no longer time than is contained in the 

reſpective limitations: Thirdly, a fee-ſimple reſtrained as to what 

heirs thall inherit it. And this was called a fee-ſimple conditional 

at common law: but that is not ſo to be underſtood, as if * 

I | | EEE the 
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1 
th performing the condition a fee accrued J for then it would have 
heen the ſame caſe, as a gift for life with a condition, that if the 
gonee did ſuch an act, that then he ſhould have fee, and con- 
ſequently, if the tenant in fee- ſimple conditional had aliened before 
Tae had, it would have been a forfeiture of his eſtate, which was 
not ſo. But it was only a qualification as to what ſort of heirs 
ould inherit it: but the tenant in eh e had an 
eſtate of inherifance in him before iſſue had; but it was qualified as 
to the deſcent of it, to ſuch particular heirs as were expreſſed in the 
limitation. And therefore if lands at common law were given to a 
man and the heirs male of his body, and he had iſſue two ſons, and 
we eldeſt ſon had ifſue a daughter, the ſecond ſon ſhould inherit, 
and not the daughter, becauſe ſhe was not within the form of the 
gift. But the ſtatute de donis takes notice, that there had an abuſe 
crept in before the making of that ſtatute, in letting perſons in to 
take, that were not within the limitation, As if lands were given 
to baron and feme, and the heirs of their two bodies, and the wile 
died, and the huſband took a ſecond wife, ſhe was held to be dow- 
able; ſo if the huſband died, and the wife took a ſecond huſband, 
he ſhould be tenant by the curteſy, and the iſſue by ſuch ſecond 
marriage ſhould be inheritable ; and the ſtatute provides that de ce- * 
tero it ſhall not be ſo. If then this eſtate, which 1s now called an 
eſtate-tail, was a- fee-ſimple conditional at common law, to create 
it there muſt neceſſarily be ſuch words as would have been ſuffici- 
ent to have created a fee-ſimple conditional into an eftate-tail, and 
the poſſibility of reverter into a reverſion or remainder. Now let 
us ſee, if there be any thing in this cafe to reſtrain the general word 
heirs to any particular ſort of heirs : and that there ſhould be ſome 
words to reſtrain it is equally neceſſary in wills as well as ſurrenders 
and deeds, There is indeed this difference between wills and deeds, 
that as in wills the preciſe word heirs is not neceſſary to make a 
tee, ſo neither are the words de corpore J. S. or de J. S. or ex J. 
S. Cc. neceſſary to make an entail; but there muſt be ſomething 
in the will, by which it muſt appear, that it was the intent of the 
deviſor, that it ſhould be an eſtate-tail. And therefore if a man 
deviſes his lands to his ſon and his heirs for ever, and for default of 
heirs of his ſon, to his daughter and her heirs for ever, which was 
the caſe of Hearne and Allen, that is a tail, becauſe of the manifeſt 
intent of the deviſor appearing from the clauſe for limiting the lands 
over to the daughter and her heirs, for default of heirs of the ſon; 
for the ſon could never die without heirs in a general ſenſe, as long 
as the daughter had any, and therefore heirs could be intended by 
the deviſor nothing but iſſue. And there muſt be ſomething in the 
will to reſtrain the generality of the word heirs to ſpecial heirs, 
either in expreſs words, or words that ſhew an apparent intent of 
the parties to reſtrain it; for we can judge of the intent of the parties 
| I EE eee only 
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only by their words, and this muſt be fo in wills as well as deeds. 
And where there is no ſuch thing, we muſt judge according to the 
generality of the words, and conſequently there being no reſtraint 
to tie the words to any particular heirs in this caſe, we muſt judge 
it a fee-ſimple. The judges ſhewed their favour to eſtates-tail, and 
ſupporting the intention of the donor, in Beresford's caſe, and the 
reaſon they grounded their reſolution upon in that caſe was, becauſe 
the Engliſh words in that caſe, the heirs of the ſaid B. might be 
tranſlated, haeredes de dicto B. which words are ſufficient to create 
an eſtate-tail : but here the words are in Latin, and therefore it i; 
the very caſe of Abraham and Twigg, My brother Gould has en- 
deavoured to give an anſwer to the caſe of Abraham and Twegp, 


but I cannot ſee the force of his anſwer ; for I cannot apprehend 


any difference between theſe words, Gabrielis Dormer et haere. 
dum maſculorum ſuorum, and Gabrielis Dormer et haeredum mu. 


culorum praedicti Gabrielis Dormer, that is in Enghſh, between 


G. D. and his heirs males, and G. D. and the heirs males of the 


faid G. D. but they are to m2 both the fame thing. The clauſe, 


and for default of ſuch iſſue, will not help it, becauſe there is 


no limitation to any iſſue before, for it to relate to, for all heirs 


are iſſue of ſome body: if the words had been, if they ſhall have 


no iflue, or for want of iſſue of them, that would have reſtrained - 


the general word heirs to the iſſue of their bodies. He faid, that 


the judges had gone too far already in ſupporting the intents of par- | | 


ties without proper words; and if they ſhould go farther, it would 
introduce great uncertainty into titles of eſtates. He ſaid, it was 


not material to the reſolution in Beck's caſe, whether that limi- 


tation was an eſtate-tail, or a fee- ſimple, and that when the cauſe 


came into this court by writ of error, there was no notice ta- 
ſten of that point; and it was ſufficient to ſupport that refolu- 
tion, that it was a contingent eſtate. For though it was a doubt 


in Leonard Lovey's caſe, whether a remainder could be limited at- 
ter a contingent fee, yet it is none now, And therefore if a fee- 


ſimple be limited to ſuch perſons as A. ſhall appoint by his will, 


remainder over, that is a good remainder veſted, till the appoint- 
ment. 


before. For though thoſe words are indeed only a deſcriptio per ſ0- 
nae, yet they may ſerve for thoſe words to relate to, and help a 


little. But here in this caſe is nothing for ſuch iſſue to refer to, but 
the general word heirs, which is of no avail, becauſe every heir 


muſt be iſſue of ſome body. Harrington's caſe is in point, but I 
never knew before that it was adjudged. This conſtruction will 


make too much uncertainty in limitations of eſtates. 


Halt 


But beſides in that caſe, there are words for the clauſe and 
for want of ſuch iſſue to relate to, iſſue male of his body going 
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Hut chief juſtice for the defendant. He ſaid, the queſtion was, 
whether theſe words being in Latin in the ſurrender, do make an 
ate-tail : and that they could not be conſtrued by any rule or 
eaſon of the law an eſtate- tail. He ſaid, that the intention was, 
+ ſhould be an eſtate- tail, and therefore he was deſirous to make 
o; but he could not do 1t by any rule of law, but according to 


and in purſuance of them he muſt conſtrue it to be a fee-fimple. 


ge (id, that this limitation muſt. be conſidered in the ſame man- 
oer, as if it were a deed, though it were a limitation of the uſes 
of a ſurrender of a copyhold eſtate; for that limitations of uſes, 
and ſurrenders of copyholds, muſt be confined to the rules of the 


common law. He faid, that according to Littleton, ſect. 3 1. in 


all gifts in tail it muſt be limited of what body the iſſue ſhall come, 
and if that be omitted, though the gift be to a man and his heirs 
miles, or to a man and heirs females, yet the donee has a ſee- 
W imple and not an eſtate-tail; but the word males in the one caſe, 
W ::d females in the other, ſhall be rejected. And though the ſta- 
mute de donis ſays, that the will of the donor ſhall be obſerved, yet 


W it is confined, ſecundum formam in charta dont ſui manifeſte ex- 
eam; and therefore in that caſe of a gift to a man and his heirs | 


males, becauſe it 1s not limited of what body the heirs ſhall come, 
W the word males ſhall be rejected, though it be in the ſame ſen- 
W t:nce, and the lands ſhall go to all the heirs of the donee without 
W Gdintion, though the intent of the donor was, that it ſhould go 


only to the male heirs. According to this is my lord Coke in his 


comment upon this ſection, 27. 5. where are theſe words: © It 
© is a certain rule in law, that in every eſtate in tail within the 
dad ſtatute, it muſt be limited either by expreſs words, or by 
words equipollent, of what body the heir inheritable ſhall iſſue.” 
And being there are no words in this caſe to ſhew of what body 
the heirs inheritable ſhall iſſue, and there are words to make a fee- 


will indeed this would be an eſtate-tail, but the reaſon of that was, 
becauſe of the intention of the party: but in expreſſing a man's 


mattered not in what form he did it. For the law has appointed 


the word heirs. to paſs a fee-ſimple, which are not neceſſary in a 
vill; and the reaſon of this difference is, becauſe the ſame law b 
\rtue of which a man has a right to his eſtate rather than J. &. 
ad ſuch an eſtate paſſes by ſuch a conveyance, has reſtrained and 
ted up that conveyance to particular ſet words, in which it ſhall 
be penned. But the ſtatute of 32 Hen. 8. by which the power of 
kkriing lands by will is given, ſays, that all perſons having ſocage 
TT — | lands, 


N . 
- 
* 
. A 
* 


intention in a deed, a man muſt obſerve other methods than he 
need do in a will, where if he did but expreſs his intention, it 


particular ſettled words to carry eſtates in a deed, as for inſtance 


imple, this is the very caſe in Litt. ſect. 31. He ſaid, that in a Eflate-tail in 


a will. 
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lands, and no knight-ſervice lands, ſhall have power to aig, 
them by their laſt wills and teſtaments in writing, 
will and pleaſure, and ſo leaves them at liberty to 
wills in what words they pleaſe. And therefore, though a vift of 
land to a man for ever in a deed is but an eſtate for life, yet in 1 
will it is a fee-ſimple, becauſe the intention of the deviſor js Plain 
that the deviſee ſhould have the inheritance, and the ſtatute hy, 


left him at liberty to uſe the words he thinks fit, to expreſs his 
intention. | 


at their free 
expreſs their 


He faid ſecondly, that there were not words ſufficient to turn 
the eſtate in fee-ſimple limited by the firſt words, to the heirs gf 
the ſaid V. and A. into an eſtate-tail. If it had been, and if they 
die without 1ſſue of their bodies, the remainder over, there had 
been particular words to expreſs what . heirs the ſurrenderor meant 
and fuch as were conſiſtent with the general words preceding, 
and would have reſtrained them. And ſo it was in theſe caſe of 
5 Hen. 5. 6. and Perkins, ſc&.-171. where the caſes are put, 
VIZ. if lands be given to a man and his heirs, if he have iſſue of 
bis body, and if he die without heir of his body, the reverſion to 
the donor: this is a tail. So a gift to a man habendum ſibi et bae- 
redibus ſuis, fi haeredes de carne ſua babuerit, et fi nullos haeredes 
de carne ſua habuerit, the reverſion to the donor, is a tail alſo, 


But it is objected, that an eſtate-tail may be created by implication, | 


and for that Perkins, ſect. 173. is cited; where the caſe is, that if 
land is given to J. S. ef % contingat ipſum obire fine haeredibus de 
corpore ſuo, quod tunc revertatur to the donor and his heirs, the 
donee has an eſtate-tail, notwithſtanding that it is not given to him 
and his heirs, becauſe the ſtatute of Weſtm, wills, quod voluntas 
donatoris ſecundum for mam in charta dont ſui manifefte expreſſam, 
de cetero objervetur. I agree C. L. 20. a. that cafe, becauſe there 
the intent of the donor appears in expreſs words in the deed, and 
the implication is a neceſſary one upon the words. But there 1s no 
ſuch force in the words, and for default of ſuch iſſue, uſed in this 
ſurrender, nor no ſuch implication, for every heir is iſſue of ſome 
body. But the remainder limited over in this caſe is a fee limited 


Note, I ap- after a fee, and void. As if lands were given to a baſtard and his 
prehend this 


caſe was fur heirs, and if he died without heirs, the remainder over ; though a | 


ther urged by Paſtard can have no heirs but of his body, yet the limitation is a 
Be chief ju. fee-ſimple, and the remainder over is a void remainder, becauſe it 
fwer the Ob. is à limitation of a fee after a fee. EE 


jection mentioned by Poxrys, that there could be no heirs, that would be heirs- to both husband and wife, 
but what muſt be heirs of their bodies. = ; | 


He ſaid thirdly, that there could be. no im plicatio againſt ex- 
preſs word 


WS "23-25% 


(poſe of = 


I And for that he cited the caſe of Seagood verſ. Hon, 
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| = 267. and therefore, there. being a fee given in this caſe by 
expreſs words to the ſurvivor of J. and A. there ſhall be no eſtate 
ied by implication, contrary to that expreſs limitation, He faid, 
that he could not differ this caſe from the caſe of Abraham ver. 
Ting, which he ſaid was a great authority, ſo great a one, that he 
could not get over it. He ſaid, that was a caſe of limitation in a 
geed; that by the words, Haeredum maſculorum ſuorum legitime pro- 
rreatorum, and the clauſe pro defectu talis exitus, it plainly appear- 
ed what heirs the party meant, and yet that was reſolved to be an 
«Nate in fee-fimple, contrary to the apparent intent of the parties, 


and the ſtrong implication upon the words of the limitation, for 
want of complying with Littleton's and Coke's rule, and ſhewing of 


what body the heirs ſhould iſſue. My brother Gould ſays, that 
there is no difference between the genitive caſe and the ablative, 
| between haeredum ſuorum, and de ſe. But there is a very great 
one; for de is the word made uſe of in the ſtatute de donis, and 
zx and de import a man's body, And if you were to tranſlate this 
Engliſh, the heirs of John, into Latin, it would not be proper to 


tranflate it by the genitive caſe,  baeredes Johannis, but haeredes de 


Johanne; ſo heirs of him, not haeredes ejus, but haeredes de ipſo; 
fo ſon of ſuch a father, not natus or filius talis patris, but natus 


or filius de tali patre. And therefore when, as it was in Bereſ- 


fird's caſe, a limitation is in Ernghſh to the uſe of B. and the 


heirs male of the ſaid B. lawfully begotten, and for default of 


ſuch iſſue, the remainder over, that muſt be tranſlated into Latin 
according to the ſubje& matter, de dicto B. He ſaid, the words 
de corpore were not neceſſary, but that words tantamount were 
ſufficient : as a gift to a man ef haeredibus de carne ſua, or de ſe, 
or to a man and his heirs, which he ſhall beget of his wife, are 
eſtates-tail. And ſo is Co. L. 20. 5. He ſaid, that if in the caſe 
of Abraham and Twigg the words had been, the heirs males of 
Gabriel Dormer, in Engliſh, inſtead of, his heirs males, or haere- 


dum maſculorum ſuorum, that had been an eſtate-tail; and that is 


the difference taken in Beresford's caſe. As to Beck's caſe, there 


the words, and for want of ſuch iſſue, refer to the words ſue 


male of his body before. For what muſt ſuch iſſue be, but ſuch as 


is mentioned before. 


He faid fourthly, that to make this an eſtate-tail, would be a 


conſtruction repugnant to the premiſſes; for the limitation is not 


only to the heirs of V. and A. but alſo to their aſſigns, and that 
word is very conſiderable in the caſe; for it ſhews, that the ſur- 


renderor intended, that J. and A. ſhould have an aii;gnable eſtate 


and therefore to conſtrue it an eſtate-tail is to give V. and A. an 


eſtate that is not aſſignable (for it is the very eſſence of an eſtate- 


fail not to be aſſignable, the words of the ſtatute de donis being, 
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is a conſtruction contrary to the firſt part of the limitation 1 


traries. But to this I foreſee it will be anſwered, that the word 


leſſee ſhall not alien, but if he make a leaſe to the leſſee and his 


name, and after excepts the ſhops, that exception is void. And 
to a man, his heirs and afligns, is of no greater effect than a limi- | 


prevent the ſubſequent clauſe, and for default of ſuch iſſue, Y 


S. C. Salk. 
277. 


Nihi { habuit 


in tenementis 
pleaded in 
debt for rent 
upon demiſe 
by indenture. 
4 Sita. 612; 


cluded, that though the intent of the party ought to be regarded, 


uod the donees non habeant poteſtatem alienandi) and conſequently 


which the eſtate is expreſly limited to the heirs and aſſigns of) 
and A. if having, and not having, a power of aſſigning, are con. 


afſigns is only a conſequence in law upon the nature of the eſt 
and is void, according to that maxim, expreſſio eorum quae facit, 
inſunt nibil operatur. But to that he ſaid, that that maxim nyg 
be underſtood, that it will have no. operation upon the ſame Clauſe 
wherein it is expreſſed, but it may control a ſubſequent clauſe: 
and therefore a man may make a leaſe with a condition, that the 


aſſigns with ſuch a condition, the condition 1s void ; and yet leaſing 
it to the leſſee and his aſſigns, was no more than what the lay 
implied. So the caſe in Dier 265. a leaſe of a houſe paſſes the 
ſhops, and yet if a man leaſes a houſe with the ſhops by expreſs 
for theſe caſes he cited Hob. 170. So here, though the limitation 


tation to a man and his heirs, yet it may have that effect as to 


making it an eſtate-tail contrary to the expreſs limitation before, 
whereby an aſſignable eſtate was limited to V. and A. He con- 


yet ſo ought alſo the rules of law, and that eſpecially in a caſe of 
a conveyance 1n a man's life-time, and that of an eſtate, to the 


creating of which the law required a particular form of words, or 


words that did tantamount. 


Judgment was given for the defendant. 


Kempe ver /. Goodall. 
N an action of debt for _ the plaintiff declared upon a de- 


tenementis tempore dimiſſionis praedictae. And the plaintiff de- 
murred generally. Mr. Salteld for the defendant ſaid, that he 
did not pretend that 27, habuit in tenementis could be pleaded 
contrary to the e/lopple by acceptance of the leaſe by INdenture, 
but that the plaintiff for want of replying, and relying upon the 
e/tspple, had loſt the benefit of it. For inſtead of demurring, he 
ſhould have replied and prayed judgment, if the defendant, con- 
trary to his own acceptance of a leaſe of this land by indenture, 
ſhould be admitted to plead this plea. And he compared it to the 
caſe of Speak verſ. Richard, Heb. 206. where in an action of mw 

| | cen | | agalll 


# 


miſe by indenture, &c. The defendant pleaded nibil babuit in | 
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zeainſt the ſheriff for money levied upon a levari facias, the 
Jaintif in his declaration ſet out the recogniſance and all the pro- 
ceedings upon it and the levari facias, and that upon it the defen- 
Jant levied the money, and at the return of the writ returned, 
that he had levied it, quos paratos habeo, &c. the defendant pleaded 
as to part il debet, and to the reſidue payment and an acquittance 
before the day of the return of the writ. And though it was ob- 
«&cd, that theſe pleas were directly contrary to the defendant's 


„ 


return upon record, yet the court held, that in regard the plaintiff 
had joined iſſue upon the il debet, and demurred to the plea of 
payment and the acquittance, and had not relied upon the e/topple, 


the pleas were made good, 


The whole court held this to be no plea, becauſe it appeared 
upon the declaration to be a demiſe by indenture, and ſo the 
ahbe appeared upon record, and fo there was no need of reply- 
ing it: otherwiſe where a man declares quod cum demiſit generally. 
And Powell ſaid, that all the books were to the contrary. And 
Halt chief juſtice ſaid, that in that caſe in Hob. they did not 
ſet out the return in the declaration with a prout patet per re- 
cordum, and therefore the levying the money was the ground of 
the aftign, and not the return: but if a man ſhould bring debt 
upon a judgment, and in his declaration ſet out the judgment, 
prout patet per recordum, the defendant could not plead payment. 
judgment was given for the plaintiff, 22. : 


Glover ver/. Rogers. 
Intr. Til. 3 Ann. B. R. Rot. 34 8 


1 A of error of a judgment in the Common Pleas, in an s. C. Salk. 
n A action upon the caſe, wherein the plaintiff declared, that the 557. 
defendant in conſideration the plaintiff's e/ſtator tranſportaſſet for L 
the defendant from ſuch a port to ſuch a port ſuch and ſuch mer- word quantum 
chandizes, promiſed to pay the plaintiff's teſtator tantam denari- omitted. 
gun fummam pro tranſportatione merchandizarum praediftarum 
rationabiliter habere meruiſſet, and avers, that pro tranſportatione 
merchandizarum he had deſerved ſo much, &c. Upon nom af- 

ſumpſit pleaded there was a verdict for the plaintiff. Sir James 
Tuntague for the plaintiff in error took theſe exceptions: firſt, that 

it was only fantam denariorum ſummam, and not ſaid quantam : 

ſecondly, that it was fantam denariorum ſummam pro, &c. rationa- Iſs omitted. 
biliter habere merutſſet, and not ſaid who: thirdly, that the aver- Prazi2. o 
ment was only pro tranſportatione merchandizarum he had deſerved mitted. 
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+ fo 


made nothing to this cauſe of action. 


to the perſon that tranſported the goods, | eſpecially that being the 


omnipotent. 


S. C. Salk. 
0s; 
Barnard. Rep. 


 Addey v. Hut- 


chinſon. 


he does not get it done, as is ordered by the rule, the aſſignment of 
error ſtands for nothing. But if the defendant in error will come 


is another ſort of error, and when the want of an original is aſſigned 


And the judgment was affirmed. 


was twice on in the paper, affirmed the judgment. 


. 
C others, it 


ſo much, and not ſaid of theſe; whereas if they wer 


But the court over-ruled all the exceptions, and after the cauf 
6 


| : And firſt, 48 
for the leaving out guaniam, they faid fantam imported enough 
alone, viz. that the defendant promiſed to pay ſo much the ola? 


tiff had deſerved. As to the ſecond, they ſaid, meruiſſet was h 
deſerved ; and if it had been %% meruifſet, that muſt have e 


ground of the action; and therefore ner uiſſet ſigniſying as much 2 
ipſe meruiſſet, would be well. And Pcwell ſaid, there were but 
two perſons in the declaration, and therefore it could be no body 

but the tranſporter, and ſo was good within that difference. As 
to the third, they ſaid, that if the tranſporter had not tranſported 
theſe merchandizes, the plaintiff could never have had a verdiq 
and therefore now after a verdict the want of praedick. was helped, 


And Gould juſtice ſaid, that Twſden juſtice uſed to call a verdict 


Smith et alii ver. Stoneard. 


Writ of error of a judgment in the Common Pleas after 2 

verdict. The plaintiff in error aſſigned for error want of an 
original, but did not take out a certiorari, as the courſe is, and 
get the want of the original certified: the de endant in error pleaded, WWE 
in nullo et erratum. And now when the cauſe came on in the | 4 
paper, it was objected, that there ought to have been a certiorari. | _ 
taken out, and a certificate made of the error; for it might be that hides 
there was an ill original, and if that were returned, the plaintiff in oy 
error might take advantage of it, and that would not be helped by ie £ 


the verdict, though the want of the original were. a * 
| wo j 


of 
anc 


juſt 


Holt chief juſtice. If the want of an original be affigned for 
error, and the plaintiff in error does not take out a certiorari, and 
get a return to it, and the want of an original certified; the courſe 
18 for the defendant in error to go to the maſter of the office, and 
get a rule for the plaintiff in error to return his certiorari; and if 


Hs 
peal, 
by th 
that 
their 
juſtic 
a rec 
ſeſſio 

perfo 
caſe, 
or no 


Aud 1 


in atis and confeſs the error, there need be no certiorari returned. 
And as to the matter, that there might be a bad original, &c. that 


for error, the court will never intend, that there is a bad original. 
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"THE defendant was adjudged by two juſtices to be the reputed 8. C. 6 Mod. 
father of a baſtard-child, purſuant to the 18 Eliz. and or- 180. i 
gered to pay, &c. and upon appeal to the ſeſſions in Hertfordſhire 3 "lt 1 
the order was confirmed, and for not paying of the money ordered, judged by two = 
the defendant was committed, and was now brought into court juſtices the re- | : be 
upon a habeas cor pus; and ſeveral exceptions were taken to the 1 We. 
order of the two juſtices, and after they had been ſeveral times ordered to - 1 
W Hired, Mr. King took an exception to the return of the habeas pay. _ ww __ wv 
W 27/15, that this was not a ſufficient cauſe of commitment, but that FFP: * 1 
n caſe of refuſal to obey the order, the juſtices ought to have pro- ed, the jutices = 
ceeded againſt the defendant upon his recogniſance, which is the * the ſeſtons 1 RE 
method preſcribed by the ſtatute, the words of which are, * that 5 | _ Fi 
« eyery perſon making default in not performing the order of the ment, butmuſt _ 
« two juſtices ſhall be committed to ward to the common gaol, Proceecontee —_ 
there to remain without bail or mainpriſe, except they ſhall put orb * nn 
in ſufficient ſurety to perform the ſaid order, or elſe perſonally two juſtices. i 
« to appear at the next general ſeſſions of the peace to be holden in 7: ? oa . in 
that county where ſuch order ſhall be taken; and alſo to abide **” “ + 
* ſuch order, as the ſaid juſtices of the peace, or the major part 8 = 
Hof them, then and there ſhall take in that behalf (if they then 
and there ſhall take any) and that if at the ſaid ſeſſions the faid : | 
* juſtices ſhall take no other order, then to abide the order before —_— 
* made.” So that the two juſtices only have the power to com- 1 
mit, if the party refuſe to give ſecurity; but the ſeſſions have no „ 1 
power to commit: but in caſe the perſon will not perform their 3 1 
order, they muſt go againſt his ſecurity. And for this reaſon in the = 
like caſe between the King and Hammond, 2 Bulſir. 341. where the | ts 
defendant was committed at the ſeſſions after a bond given to the "Mi 
two juſtices purſuant to the ſtatute, he was diſcharged, Es 7, | 


N 


=y 


Holt chief juſtice, Where the ſeſſions proceed by way of ap- 
peal, it is by virtue of the power given them by the 18 E/iz. and EE 
by that ſtatute they have no power to commit, but the proviſion N i! 
that is made by that ſtatute, to compel the partv's obedicnce to | 
their orders, 1s by a recogniſance, which 1s to be taken by the two —— þ bo 
juſtices that made the order; and if the party will not give ſuch _ | | | 8 
a recognitance, they have power to commit him. Indeed if the | — | Fang 
ſeſſions proceed originally by 3 Car. 1. they may commit for not Original pro- i 1 

performing their order. And he ſaid, it was not material in this mans, at | 1 
caſe, whether the two juſtices had taken any recogniſance of We/t 25 Ht 
orno (which Mr. Eyre objected did not appear to have been done, | it} 

and fo would diſtinguiſh this from glammend's caſe); for if they had 
— 5 N not 
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not done it, it was a neglect in them; but the ſeſſions would not 
thereby have a power to commit, when no ſuch power is given them 
by the ſtatute. 


Powel juſtice, The two juſtices power to commit is only con- 
ditional, except the party put in ſufficient ſecurity, &c, as by the 
act. | 


Upon this exception the defendant was diſcharged ; and as to 
the order, curia adviſare till next term, and Weft was bound by 
recogniſance to appear in the King's Bench the firſt day of next 

57. term. 


l 


Startup ver/. Dodderidge. 


8. C. 11 Mod. 
60. | 
8. . Salk. | 0 | *q ©» © ; . 0 : | 
687, R. Broderick moved for a prohibition to a fuit in the eccle- 
Lill. Ent. 19. ſiaſtical court for tithes, upon this ſuggeſtion, quod a tempore 
| Modus to pay Ciljus, &c. habebatur talis antiquus uſus et conſuetudo de modo deci- 
__ a x andi de et pro omnibus decims quibuſcunque infra parochiam de V. 
ound, d. 3 1 ; Ss 5 
. 58. et fines, linutes, et loca decimabilia ejuſdem, quoguo modo creſcentibus, 
0. * 9 0 | . « . . | . ' 
Hob. 192. Penovantibus, frove contingentibus, viz. quod omnes et ſinguli proprie- 
12 Mod. 503, farii, eorum firmarii, vel occupatores aliquarum terrarum vel tene- 


507  mentorum infra parochiam de M. praedictam, &c. per totum tempu; 


 praedittum aunuatim fofverunt, et ſolvere conſueverunt, rectori ec- | 


clefae parechialis de M. praedicto firmario jive deputato reftoriae 
illius pro tempore exiftentt upon requeſt ſecundum ratam 2 s. legalis 
monetae Angliae pro qualivet et utraque libra veri adaucti annuals 
redaitus vel valoris, Anglice, of the true improved yearly rent or 
value, reſpectivorum terrarum et tenementorum infra parochiam de 
Whatlington praedictam, &c. et non ultra, in nomine, loco, ac in plena 


ſatigfactione, ommum et ſingularum decimarum quarumcunque an, 


nuatim creſcentium, Cc. in vel ſuper reſpectiva terras et tenementa 
ſua infa parochiam de M. praedictam, &c. which the ſeveral rectors, 
Ac. have time out of mind accepted in full ſatisfaction, Sc. of all 
tithes, and the cuſtom aforeſaid inviolably obſerved ; yet the de- 
fendant knowing the premifſes, has ſued the plaintiff in court 
Ciriſtian for ſubtraction and non- payment of tithes of hay and 
wheat in and upon the lands and tenements aforeſaid in the tenure 
and occupation of the plaintiff, being in the year of our Lord 1690, 


growing, Ec. and ſuppoſed by him to be ſubtracted and taken 


away, /icet the plaintiff, Sc. And a rule was made for the de- 
tendant to ſhew cauſe, why a prohibition ſhould not be granted. 
And now Mr, Pengelly moved, that the rule might be diſcharged. 


Ile laid, this modus was not good for the uncertainty, for the yearly 


rent or value is variable and utterly uncertain, and may change 
f | —— — every 


— 
every 
in de 


in /þ 


tain « 


And 
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every year: but a modus, which is againſt common right, and goes 
in deſtruction of the original right of the parſon to take his tithes 


in ſpecte, ought to give the parſon a certain recompenſe for a cer- 
tan duty, and otherwiſe the court cannot adjudge that it is ſuitable. 


And he cited the caſe of Perry verſ. Soame, 3 Cro. 139. where in 


a ſuit in the ſpiritual court for tithes of herbage of dry cattle, the 


gefendant ſurmiſed for a prohibition, that every pariſhioner there, 


which had milch kine and calves under the number of ſeven, ſhall 
pay for every calf he rears a halfpenny, for every one he kills a 
penny, and for every one he ſells the tenth penny; and if he has 
even or above, to give one in ſatisfaction of tithes of them, and of 
all dry cattle. And they held this to be an ill des, becauſe if 
the pariſhioner had only dry cattle and no calves, he pays nothing, 
and it is uncertain, whether he ſhall have calves or not, and fo it 


is an uncertain thing for a certain duty. And Allen's caſe, 2 Roll. 


265. d. P. 2. a preſcription to pay one penny or thereabouts for 
every acre of arable land in lieu of tithes, naught for the uncer- 
tainty. And 1 Keb. 612. Took verſ, Ledgard, a modus to pay 4 s. 
for every day's plowing of wheat, and 2 s. for every day's plowing 
of barley, is not good for the uncertainty ; but if the , modus had 
been, ſo much for every day's. work, with an averment that it is 


certainly known, and the contents of it, it might be. And a note 


on the fide of Dr. Leyfield's caſe in Hob. 11. where the principal 


caſe was, a libel for tithes of ſtables, ſuggeſting a preſcription time 


out of mind for the parſons to have a modus decimand! for the houſes, 
ſtables, and byildings, vi. after the rate of the tenth part of the 


yearly rent or value of the ſame, and a prohibition was granted in 


the caſe, with directions to declare. And on the fide of that caſe 
is this note, vg. that modus decimandi can hardly ſtand to riſe and 


fall according to the rent by preſcription. And though ſuch a modus . 


be allowed to be good in Dr. Grant's caſe, yet that caſe is made a 


queſtion in 1 Rol. 642. 7. 1. and the authority of Dr. Leyfeld's 


caſe oppoſed to it. Secondly, this modus is void, becauſe it gives 


room to the pariſhioner to defraud the parſon, for it is in the power 
ot the pariſhioner to take a great fine, and reſerve a ſmall rent, 


and ſo the parſon ſhall have nothing. For the cuſtom is to pay 


2 5, per pound ver! adaucti annualis redditus vel valoris, Anglice, 
ot the true improved yearly rent or value, reſpefivorum terrarum 
e tenementorum : alſo the parſon cannot come to the certain know- 


ledge, what rent was reſerved. And he cited the caſe of Wilſen 


ver J. le Eveſque de Carliſte, a modus for tithe wool, that if the 


bariſhioner had under ten fleeces, that he ſhould pay one penny to 
the parſon for each, in lieu of tithes; and if he had more, that he 


ſhould deliver to the parſon the tenth part of his wool upon his 
onſclence without fraud or covin, ne viſu vel tactus of the parſon; 


aud held to be ill, becauſe it lays the parſon open to be defrauded. 
| 1 | - | And 
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anſwer to ſay, that if it be not a juſt tenth, the 
it, and ſue for his due: for firſt, he hath no means to be aflured 
whether it be true or not, ſo his ſuit may be cauſeleſs : ſure h 


_ allege payment, c. becauſe it is a good ground for a prohibition, 


ought to ſue for the modus. 1 Roll. Rep. 63. S. C. And the cafe 


ſuch a certainty as the law took notice of, and therefore where a 


time, and that for that time it was reaſonably worth ſo much. 


z Mod. 1 $25 


to aver the performance of the conſideration, or ſomething which 
tantamounts, and fo bring his caſe within the compaſs of the cuſtom, 


he cited 1 Roll. Rep, 38, 39, 62. 3 Cro. 139. (Note, the caſe in 


| | 7 ' = | — I 
And my lord Hobart in his report of the caſe ſays, that it i; a. weak 
parſon may refuſe 


be it may be fruitleſs, Hob, 107. 1 Roll. 647, 648. P. 5. Second), 


the ſuggeſtion in this caſe is not ſufficient, becauſe it is not averred 
what was the value of the land, nor what rent was paid for it 4 
it. ought to have been; for it is only ſaid, /zcet the plaintiff yy); 
et paratus fuit et exiſtit ad ſolvendum praedictam ratam 2 , mo | 
qualibet et utraque libra veri adaucti annualis redditus vel vali, | 
terrarum et tenementorum praedictorum, &c. without ſaying hoy | 
much that was, or what ſum was tendered ; and for this the ſug. | 
geſtion is ill, For in every ſuggeſtion of a modus the party ought | 


by averring that he has done as the cuſtom requires. And for tha 


Rolle is againſt the objection, and takes the diſtinction, where the 
modus extends to ſuch of the pariſhioners as keep cows, &c. there 
the plaintiff muſt ſhew, that he keeps cows: but where the mow Wl 
is to pay money, &c. in lieu of tithes, there the plaintiff need not. 
that the parſon ſues for tithes in kind; whereas a modus ought only 
to be paid, and not tithes in kind, and conſequently the parſon 


— 


of 3 Croke well underſtood, turns upon the ſame diſtinction. 


Mr. ſerjeant Broderick ſaid, that the value of land was certain WU 
enough, and made the modus certain enough, according to the rule, 3 
id certum eſt quod certum reddi poteſt; that the value of land was 


man demiſed a chamber, paying for it yearly ſo much as it ſhould 
be reaſonably worth, debt was brought for the rent, with an aver- | . 
ment that the leſſee held the chamber from ſuch a time to ſucha Ml © 


Stiles 397. Farmer and Lawrence, And in powers in ſettlements 
for tenants for life to make leaſes, it is a common f roviſo, that the 
beſt improved rent, that may be. reaſonably had for the ſame, be 
reſerved, And 2 Cro. 671. Page's caſe, it was held to be a good 
cuſtom of a manor, that the land was demiſable for twenty-one 
years, paying three years value, So 2 Leon. 117, a tenure was by 
the ſervice ſolvendi poft quamlibet vacationem ſive alienationem the 
value of the annual profits of the lands. So is the caſe of Titus 
be. Perkins. the cuſtom of a copyhold manor was for the tenant 
upon admittance to pay to the lord for a fine, fantam denariorum 


ſummam quantam the tenements valebant per annum tempore tals 
| admiſſions ; 


—Y * tl. — n — „ü„6»»» 
as 


on _” — — — "LE * 
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67 


is; and ad) udged by the Common Pleas, and affirmed | upon 


| 1 %% 71917 


8 ich of error in 1750 King's Bench, to be a good cuſtom, becauſe 
Fe certain enou igh, and ifuable, and triable by the country, if it 
be of ſuch a yearly value or not, 3 Lev. 255. 3 Mod. 132. And 
tat, as it is certain enough, 5 of conſequence it is well enough 
known. He faid, that the principal caſe of Dr. Leyfield was for 
as and that 


* * 


as to the marginal notes, they were not to be re- 


-:rded, being added as he ſuppoſed by the editor of the book, but 
were not my lord Hobart's, many of them being of matters which 


ed 


where 


ned after his death. He ſaid, that Dr. Grant's caſe was in 


the caſe was, a libel by Dr. Grant in the ſpiritual 


* 

—_ 1e 
1 ; 

41414 


* 
"+ 


roint, 
an alleging a cuſtom for every pariſhioner, &c. occupying, &c. 


\ mank{io! ky Ber, e, e. to pay quar _ nomine et loco decomarum 
fart al 2 aldi 
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15 Zeſtion, 5 vas a verdict "Gr Grant. we upon motion by h bl 
Grant for a conſultation, it was oppoſed, becauſe the cuſtom was 1 
aint common right, no tithes being to be paid for houſes, and 1 
g ce void. But a conſultation Was ; granted, becauſe this might | 
have 4 lawful commencement ; for this modus decimand; might "1 
have been paid time out of mind tor all the tithes of the land, upon | Wk 
which the houſes were built, and the lands being built after would 1 
not take away the right of the parſon. II 9. 5. 3. He ſaid, a. 
that though according to this modus the parſon might have more 0 5 | 
one vear, and leis another, yet that would not ma ake it void; and Wk 
vr taat he compared it to the cafe in C9. Litt. 96. a. a tenure to i 0 
acer all the ſheep depatturing within the lor hg manor, that is | 1 
certin enough, although the lord hath ſometimes a greater number 1 
there and ſometimes a icfs, being referred .to ho manor, which is FRY 
Holt ch 5 17 juſtice was of opinion upon the firſt ſtirring tnis caſe, No prohibi- 1 ' WY . 
n modus was not good; and that upon the face of it, it ap- . Ws! 
peared } lait inly to be not hing but an agreen nent between the parſon d old compoſi- bt | 
me W It it were an ancient compotition with the tion, butthey 
conient of the patron and ordinary, fore che i; EZ. e 10; thi at Ind be. 1 
would bind the parſon; but then that was no ground for a prohi- low. I 
"92, being it might be pleaded e the eccleſia- F208 
ical court. Th * there had been formerly prohibitions granted _— 
won ſuggeſtions of compoſitions, and that there were old caſes to 11 
tat Purpoſe, but that it had been held otherwile lince which | 4 
Exel agreed, But if it were a compoſition made fince 13 Elz. Compoſition ; R408 
* was void. e ſaid, that a com poſition time out of mind was — Eliz l 
&Modrs,” Taking it to be a Modus, it would be hard to maintain 1 
to be good; taking it as to the yearly. rent, it could not be 2ocd, ; 10. 139. 1 
AL Wo 
1 
Wi. 
1 


as. OA — 
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the point be determined judicially. I did not well hear his reaſons, 


| have tithes of things, of which they had no right to have any by 
the common law, as fiſh, &c. ſo cuſtom might model or reſtrain 


bered the caſe of Dzx verſ. Woodſon adjudged Hil. 8 Will. 3. B. R. 
where a prohibition was granted upon a ſuggeſtion of a cuſom 
within the hundred of D. to pay no tithes for agiſtment of barren | 


cuſtom 2½ non decamando. 


rull caſe againſt the modus, for that the parſon might ſue in the 


the prohibition, to bar the defendant of his ſuit in the court below, 


expoſed to be cheated; and for the value of the land, they thought 


becauſe the land might be unlet, and then no tithes would be nw 
or it might be let at an under-rent with a fine, and then the varſy, 
would be cheated. And as to the value, in caſe the lands ; 
be unlet, who ſhould determine what that was, 
the modus were void, it was in vain to grant a prohibition to tr 
it, becauſe, though it ſhould be found for the plaintiff, yet the 
court mult grant a conſultation. And to that purpoſe he remem. 


ſhould 


cattle, and in a declaration upon the prohibition iſſue was joined 
upon the cuſtom, and found for the plaintiff, and notwithſtanding, 
becauſe the cuſtom was void in law, a conſultation was awarded, 
And he remembered the diſtinctions taken in that caſe, about ; 
He faid, that Dr. Leyfield's cafe was 1 


Spiritual Court for the cuſtomary duty; which the reſt of the 
judges agreed. As to the exception to the ſuggeſtion, he ſaid, i 
was well enough, for it was enough for the plaintiff that came fo- 


which eis ſufficiently done by the ſuggeſtion of this modus, if it be 
good; for then the parſon ought not to ſue for tithes in kind, but 


tor the 27009us, But the laſt time the caſe was ſtirred, after hearing 
Mr. ferjeant Broderict, he was for granting a prohibition, and put- 


ing the plaintiff to declare, and the defendant might demur, and 


but I apprehended them to be, becauſe the value of land was a 
thing well known, and conſequently certain enough : that if ſuch a 
compoſition had been made before 13 liz. and confirmed, it would 
have bound the ſucceſſors: that as the parſons might by cuſtom 


their tithes, or alter them. 


But the other three judges were againſt granting a prohibition, 
becauſe this was a void modus, being an uncertain recompenſe for a 
certain duty. And therefore, though it might be certain enough 


for a tenure or contract, yet it was not fo certain, as that in conli- | 


leration of that, they could adjudge the parſon ought to be barred 


of his tithes in kind. Alſo they thought this unreaſonable, becauſe 


the quantum of the rent was not in the conuſance of the parſon, 
and ſo he could not know what to demand or ſue for, and was 


it unreaſonable, that the parſon ſhould be put under a necefiity 
every year of trying that, upon any difference between him and his 
pariſhioners, upon the peril of coſts. They ſaid, that it was plain 


I x this 


He ſaid, that jr 


— * _ — 0 A 
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this was an agreement between the pariſhioners and ſome of their 

ſormer parſons, and now they had a mind to turn this into a modus; 

but that it could not be. 


Powell juſtice ſaid, there was no caſe like this in the law, where 

a prohibition had been granted upon ſuch an uncertain mods. 
Pmoys juſtice ſaid, that the modus was too high, vz. two ſhillings 
in the pound, and that while he fat in the Exchequer, if a modus 

were high, they always diſallowed it; your ancient modus's being 

rery low, one penny, or two pence, &c. And the rule to ſhew 

cauſe was diſcharged by the three judges againſt the chief juſtice. 

The ſame motion was made in the Common Pleas in FJyiuity terin 

following by ſerjeant Feld, and oppoſed by ſerjeant Parker, And 

the chief juſtice, and Nevill, and Blencowe held the modus void; 

but Tracy gave no opinion, it not being neceſſary. And in a caſe 

by Engliſh bill in the Exchequer between the ſame parties, the o- 

{1s was decreed to be void by all the barons. In conſideration of 
| - which judgments in the King's Bench and Exchequer, the three 

= judges of the Common Pleas ſaid, they would not have granted a 

prohibition, though they had not thought it fo clearly a void 
modus, Ex relatione m'ri Pengelly, „ 


Regina ver/. Wigg. 


E defendant was indicted for keeping of hogs here in town, S. C. Salk. 
J in ſome of the back ſtreets, contra formam ſtatuti. And _ RP 
Mr. Whitaker moved to quaſh the indictment, becauſe by the noma eee 
2 Will. & Mar. ſeſſ. 2. cap. 8. ſe. 20. there was a particular pe- cluding with 
nalty appointed for this offenſe, viz. forfeiture of the ſwine to n 
uſe of the poor of the pariſh where they are kept, and therefore an 
indictment would not lie, at leaſt not upon the ſtatute as this was, 

by concluding contra formam flatutr, And he cited the caſe of the Rex verſ. 
King and Watſon, where it was adjudged, that an indictment e 
would not lie for keeping an alehouſe without licence, becauſe 

_ there is. a particular penalty appointed by act of parliament. 


Halt and the court agreed the caſe of the King and Watſon, be- See 2 Ro. 
cauſe the keeping an alehouſe without licence was no offenſe at _ "EY 
common law ; and they took the difference, where a new penalty 9 Rep. 57, 58. 
5 appointed by act of parliament for a matter that was an offenſe 3 536. 
at common law, there you may either take that remedy which is g=. 
: 2 5 y | | | y cn 1 Bulſt. 11 5. 
given by the act of parliament, or proceed by way of indictment as Bro. Action 
you might have done before: and therefore keeping of ſwine in the ap ie Cas 
city, Sc. being a nuſance at common law, the proſecutor is at li— = 
berty cither to proceed by way of indictment for the nuſance, or 

& | to 
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1 . = TO PR gm, 
I? to take that more expeditious remedy, which is given him by the 
J. act of parliament, by ſale of the ſwine. But where the Natur. 
| [ nakes the offenſe, there you muſt purſue that. As to the 5 
1 formam ſtatuti, the offenſe being an offenſe at common law, th 4 
Fi Arte, 149. Was but lurplufage e, and would do no harm. But beſides they ſig 
f | : that if the defendant had any hopes in his exception, he ſhouig 
| | demur ; for that it was a rule, never to quaſh indidtment 10 
nuſances. | 
Thornborow ver/, Whitacre. 
S. C. 6 Mod. A CTION upon the cafe, in which the plaintiff declares upon 
8 \ an agreement between the plaintiff and defendant, that the 
{ſunt in defendant in conſideration of 25. 6d. in hand paid, and of 40. 175 
v9 gp gong 6 d. to 5 by id upon the defendant's performing the agreement 
rr two-rye i par deliberaret to the Prone two grains of rye corn on 
corns next [\fonga; Lark © By of March, and four grains of Tye corn on Monde 
1 ney, 490 this en next follo! wing, and eight grains ; of rye corn on Monday next 
| double —_ 7+ 
A ſucceeding after the Monday laſt mentioned. and fixteen grains of rye corn on 
i Mens ay fer a fond lau next after the ſaid th id Monday, ad double the number 
1 Aro -69, Of grains of rye corn, vis. thirty-two grains of rye corn on Mey 
it t Vent, 207. day next after, being the fifth Monday, et progreſſu fic deliberart 
1 grolibet alto die tunae fucc: ve ifa unum annum ab eodem 29 
\ Sri bis tot gramm ſecalis quot die Innae proximo praecedente re- 
| h tpective delibeßande forent, S. the defendant demurs to the decla- 
iſ! ration, 

Mr. Salleld to maintain the demurrer faid, that the agreement 
apheared upon the face of it to be impoſſible, the rye to be deliver ed 
amounting -to ſuch a quantity, as all the rye in the world was noi 
0. mu: ch, and being 1impoſi:ble was void, and the defendant no: 
bound to perform it. He ſaid, that there were three ſorts of 1m- 

# Po: ibilicies m1Þ3/1610tas ge „ ſuch are all immoral. actions, as 
#1 to murder . S. Sc, Secondly, npalſibil, tas rei, ſuch as are all 


Je 
ties, Wh 1h cannot be done from the nature of 
Ex 7 12 * o + + 299 8 „ 4 
rite Hung; INTGLY, pelt, tas Jar, DS. ſuch an impoſſbil- 
; 1. 


ty, as though there is nothing in the nature of it impoſſib le to k 
"WR ED cone, yet it is impofſible for a man to do, as to touch the = 
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FW 8 or go to Rome in a day. And a covenant or condition to 
14 do any of theſe impotlibiliiies is void. And he mentioned the cate 
. 21] Lis ſecl. 129. that though relief be. by law to be paid imme- 
1 diately üpon the death of the tenant, yet if the relief be a role, 
1 5 (2 . 28 I] 
1 or a bufhel of roſes, if the te ant die | in winter, the lord ſhall not 
Ht drain for his r at £57 5 becauſe /cx 
1 cGutrain for his relief, till the ſeaſon that roſes come; becauſe “ 
CD — a- Legt. u 717101 4; and the 17 takes notice that roſes cannot 
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be kept, but otherwiſe of wheat, &c. which may. Note alſo, 
theſe other caſes 40 Edw. 3. 6. a. per Finchden : if a man he Fitzh. Cove- 
bound by his deed to do things which cannot be done by impoſſi- nant 16. 
bility (although it was his folly) yet the deed is void; but a man 

is liable to do as far as can be done by the power of a man. And 

the principal caſe there, which is alſo cited 1 Co. 98. a. and abrid- 

ged Fitz, Cov. 16. and is put in Perkins, ſect. 738. that if a leaſe 

de made of a wood, and the leſſee covenants to leave the wood in 

as good plight as it was at the time of the leaſe made, and during 

the term the wood is blown down by a ſudden tempeſt, the leſ- Pier 34. 2. 
{or ſhall not have an action of covenant : otherwiſe in caſe of a Allen 22. 
like covenant upon a leaſe of a houſe, and the houſe is blown 

down by a tempeſt during the term. For in the laſt caſe it is in 

| the lefſee's power to have the houſe in as good plight as it was at 

the time of the demiſe; and for that reaſon, though it was blown 

down by a tempeſt, yet the leſſee muſt rebuild it, becauſe it was 

his own agreement : but in the firſt caſe it is impoſſible, becauſe 

the leflee cannot make the trees grow again as they were before; and 

therefore by reaſon of the impoſſibility, he is excuſed from his co- 

venant. C. L. 206. b. a bond, condition that if the obligee go 

from Meſtninſter to Rome within three hours, that the bond ſhall 

be void, the bond is abſolute, and the condition void. So of a 
feoffment with the like condition. ä 


Holt chief juſtice. Suppoſe A. for money paid him by B. will 
undertake to do an impoſſible thing, ſhall not an action lie againſt 
him for not performing it; as in caſe of a bond with ſuch an im 
poſſible condition, the bond is ſingle. So where a man will for a 
valuable conſideration undertake to do an impoſſible thing, though 

it cannot be performed, yet he ſhall anſwer damages. 


And as to the impoſſibility the court ſaid, it was only impoſſi- 
ble with reſpe& to the defendant's ability, which was not ſuch an 
impoſſibility as would make the contract void. And the chief ju- 
lice ſaid, the words, quolibet alio die lunae, muſt be conſtrued 
What we fay in Engliſh, every other Monday, that is, every next 
Monday but one, and that would bring the contract nearer to the 
defendant's ability of performance. And he ſaid, that impoibilitas 
re: ef facti were all one. —̃ H—k 


Powell faid, that though the contract was a fooliſh one, vet it 
h would hold in law, and that the defendant ought to pay ſomething — 
tor his folly. 25 5 


Upon this occaſion the caſe in 1 Lev. 111. James verſ. Morgan 
Was remembered, which was an agreement to pay for a horſe a 


FE barley 


— 
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barley corn a nail, for every nail in the horſe's ſhoes, and double 
every nail, which came to 500 quarters of barley ; and at a trial 
before Hide chief juſtice the jury gave the plaintiff the value of the 
horſe in damages, and he had his judgment: which caſe was ad. 
mitted of all hands to be good law, and did, as the counſel for the 
plaintiff urged, rule this. But Mr. Saſkeld ſaid, that differed from 
Til this, becauſe that was poſſible to be performed, though it was an ill 
5 | bargain, but this impoſſible. We 
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The counſel for the defendant perceiving the opinion of the cour 
to be againſt his client, offered the plaintiff his half crown and ti; 
coſt, which was accepted of, and {9 no judgment was given in 
the caſe, 8 . pn: 


Kinſman wver/. Crooke. 


The depoſi- F'N a trial at bar May 14, 1705. of an iſſue directed out of Chan. 
- : _ | ccry, to try if a leaſe was made in purſuance of a power, which | : 
who could Was to make leaſes for the beſt rent that could be got: a witneſs 
then ſee, but named Ryfhley was examined in Chancery concerning the value of 
now i: 10G the land, having been collector of the rents; and at the time of his | 
now referred examination in Chancery he referred to and conſulted his rental. 
to, are permit. But now at this trial he was become blind, and therefore his exa- | 
ted to de rear. . | Es RA © | 
in evidence, Mmination in Chancery and depoſitions there were admitted to be 
read; becauſe if he had been ſo ill as that he could not have come 
to the trial, they had been good evidence, and now he is diſabled | 
to cohſult the rental by the act of God, and therefore the {ame | 
reaſon holds. He alſo gave evidence of what he remembered beſides | 


Secondly, 6000 7. was deviſed to A. and g. in truſt to purchaſe Wi 
lands to be ſettled on Fra cis Gefton for life, with remainder to 
his ſons in tail in contingency, remainder to William Gofton for 
life, with contingent remainder to his ſons in tail, remainder to | 
Harold Kinſman in fee, with power to make leaſes, ut ſi-pra, &c. | 
Francis Gefton made a leaſe to Crooke, rendring 170 l. per amun 
rent, and died; and the queſtion wis, whether the value was 270. | 
per annum at the time of the purchaſe or not. My lord Gorges ard | 
Mr. Latin the truſtees, were produced as witneſſes to prove it. 
And it was objected, that they were not witneſſes, becauſe Kinſnan 
the remainder-man not joining in the purchaſe, and who now con 
teſted the leaſe, if the lands were not of that value, it wouid bea | 
breach of truſt in the truſtees, and they would be liable in Chan- f 
cery to make ſatisfaction to the ceftuy que truſt, and there ore they 1 
were to give evidence to excuſe themſelves. Sed non allocatur pe“ 
curiam, and they were ſworn and gave evidence. T1 

| | In. 
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Regina ver/. Belt. 


| falfo illicite nequiter et aſtute machinantes intendentes et inter ſe con- 


Ndictment. That the defendant and three others, exiſtentes S. C. Salk. 
perſonae malorum nominum, &c, et compaſſantes deviſantes et 3 C. 6 Nod. 
inter ſe conſpirantes how to cheat the Queen's ſubjects of their 185. 


money, &c. 18 of December, the ſecond year of the Queen, An indietment 
for conſpiring 
to charge a 


ſnrantes quendam P. P. non ſolum de pecuniis ſuis decipere of def dlt- wan wn fo. 
dare, derum etiam ipſum P. P. de bono nomine fama ftatu et creden- cher of a ba- 


tia ſuis deprivare, et eundem P. in maximum ſcandalum, contemptum, 
et infamiam, apud omnes ligeos et ſubditos of the 


cite, deceptive, malitioſe, et ex iniqui lucri cauſa inter ſe conſpira- 
verunt, machinaverunt, conſultaverunt, et agreeaverunt, falſo, in- 


juſte, nequiter, et diabolice ad oneraudum et accuſandum praediftum 


P. efſe patrem infantis, unde praedicta E. E. one of the defendants 
tunc gravida flit: ef illi adtunc et ibidem praetendebant, et conſpira- 
tune inter ſe fic ut praefertur praebabita, adtunc et ibidem vi et armis, 
Ec. faiſo et malitioſe affirmabant, et quilibet eorum adtunc et ibidem 
_ afirmabat falſo et malitioſe, quod idem P. tunc nuper praeantea ha- 
bulſſet carnalem cognitionem corporis ihfius praefatae Hlix. E. et ip- 
ſom pracfatam E. E. carnaliter cognoviſſet, et quod ipſe praefatus 
P. fuit pater praetenſi infantis, de quo pracdicta E. E. tunc gravida 
fut, ut ipſa aſſeruit et praetendebat : ac quod pro ulteriori executione 
froemiſſorum iidem the defendant Beſt and the others adtunc et ibi- 
dem inter ſe. agreeaverunt et concluſere, quod ipſe praedictus B. ad 
pra:fotum P. accederet, et eundem P. accuſaret, quod ipſe pracdictus 
P. runc nuper pracantea habuiſſet carnalem cognitionem corporis prac- 


fatae E. E. et ipſam E. E. carnaliter cognoviſſet, et quod ipſe prae- 


fatus P. fuit pater didti practenſi infantis, de quo praetendebant 
iam praeditam E. gravidam efſe. Et juratores praedicti ſuper 
— 3 ſacramentuin 


4 


ſtard, and it is 
: not averred, 
Queen znducere, he was not the 
the ſaid day apud London, viz. ſuch a parith and ward, falſo, illi- — and 
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| | | ; os e ee 
ſacramentum ſuum praedictum ulterius dicunt, quod praedifFys By 
in executione pracmiſſorum, ac ſecundum praedicta conſpirationey 
conſultationem, et agreamentum inter ipſos Reſt et alins defendents; 
ut praefertur, prachabita, poſtea ſcilicet, the ſaid day and year and 
place, ac mm diverſis aliis locis infra, &c. vi et arms, Ge. fall 
nequiter, malitigſe, diabolice, et ex iniqui lucri cauſa, in audity 
quamplurimorum ligeorum et ſubditorum of the Queen dedigniryy 
onerabat et accuſabat praedictum P. quod ipſe praefatus P. jy, 
nuper praeantea habutſſet carnalem cognitionem corporis praefatge 4 
et ipſam H. carnaliter cogneviſſet, et quod ipſe praefatus P. fuit 
pater dicti practenſ infants, de quo affirmabant praedictam E. func 
gravidam eſſe : ed grave damnum, ſcandalum, et defamatimen 
praefati P. in peſſumum et pernitioſum exemplum omnium alivrum jy 
conſimili caſu delinquentum, et contra pacem dictae dominae reginae 
nunc coronam et dignitatem ſuas, The defendants demurred. 
Mr. ferjeant Weld for the defendant took exception : firſt, that 
it did not appear, that any thing came of this conſpiracy, and bare 
conſpiring to do an ill thing by another is not criminal, unleſs the 
thing be done; for it is the damage the party receives by the con- 
{piracy, that makes it criminal: ſecondly, that it did not appear, 
that the facts the defendants conſpired to charge the proſecutor with 
was falſe, and a conſpiracy to charge a man with a fact that i; 
true, is not puniſhable ; and therefore the indictment ought to have 
ſaid, the proſecutor was not the father of the child ; and for the 
adverbs of falſly, unjuſtly, wickedly, and deviliſhly, which were 
Inſerted in the indictment, thoſe went to the conſpiracy, and the 
defendants might falſly conſpire to charge the proſecutor with a 
fact that was true; as if they had promiſed him not to do it: and 
he reſembled this to the caſe of perjury, where it is not enough to 
ſay, a man did falſe, &c. ſwear, but the indictment muſt lay, | 
that the fact was falſe : thirdly, the woman, upon whoſe body the | 
child was ſuppoſed to be begotten, was laid in the indictment by 
ſeveral ſurnames ; and he ſaid, may be ſhe might be the wife of 
the proſecutor, and the might go by his name among the reſt of 
her aas; and this he faid was the rather to be intended, becauſe 
they charged the proſecutor with being pater, which he could not 
be to a baſtard child: fourthly the indictment ought to have Jaid 
that the child was like to become chargeable to the pariſh ; for 
unleſs the proſecutor by this accuſation were like to be ſubjected | 
to ſome penalty, the indictment will not lie: the indictment here 
is nothing, but that the defendants conſpired to tell the proſecutor, 
that he was the father of the child E. E. was big with. 


9 Co. 59. b. 


The ſecond exception was ſtirred twice before in Hilary term, 
and ſeemed to ſtick much with the court; and they ordered pre- 
my | : cedents 
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dents to be ſearched. And for the Queen were cited the caſes 

f the Queen againſt Kimberly, 1 Lev. 62. 1 Sid. 68, an indict- Holt and Gould 
: onſpiring to charge J. S. for having begot a baſtard of gs 
ment for con piring Be. + OS Artärd ot though thoſe 
the body of T. G. to the intent to extort money out of him; and cafe were de- 
held good, and yet no averment that the proſecutor was not the BO yet 
(ther, And the King againſt 4rmſtrong, 1 Ventr. 304. an indict- 1 
ment in like manner for conſpiring to charge one for the keeping ken in either 
of a baſtard child, and thereby alſo to bring him to diſgrace. And of chem. 

in both thoſe cafes a conſpiracy without any further act done was 9 Co. 56. b. 
held to be indictable. e 


Now this Trinity term the court gave judgment for the Queen, 
for they faid, the defendants were charged at leaſt with a con- 
piracy to charge the proſecutor with fornication. And though 
that was a ſpiritual defamation, yet the conſpiring to do it was a 
temporal offenſe and indictable, and the conſpiracy was the git of 
the indictment. And the chief juſtice ſaid, that confederacics 
were one of the articles in the commiſſion of oyer. And they 
{aid, that E. E. could not be intended to be the profecutor's wife, 
and eſpecially, as Powys ſaid, becauſe in the indictment ſhe was 
named ſpinſter. EE 


Upon ſome of the arguments in this caſe, the exception in the 

caſe in 5 CO. 122. Long's caſe, of dans was cited, for which the 

indictment there was held inſufficient. And Holt chief juſtice ſaid, 

that by his conſent they would no: be ſo nice again, and that 

there was not a caſe in the law like that. And Pavel! ſaid, that 

dans did tantamount to ef dedit. And Holt and Powell agreed, 

that the caſe of perjury differed from this caſe, becauſe unleſs the 

matter that is ſworn is falſe, it is not perjury. And it was faid, 

that the proſecutor had been adjudged by two juſtices to be the re- 

puted father of the baſtard E. E. was big wi h. And Holt ſaid, if 

the defendants had pleaded that conviction, it would have been a Convieion 
good bar to the indictment. Powell ſaid, that Weſt's precedents betore wo ja- 
Was a petty judicious book; but Holt ſaid, that there were many eng you 


bad precedents in it. Ante, 902 


Queen vesſ. the inhabitants of Stretford. 


A peace for the county palatine of Lancaſter againſt the defen- 15 56. 
nab * | 5 3 : l a 
dants for a nuſance. And the indictment was, quod alta regia via, a 11 a 
Se. 11 Fanuarii primo, fait et adbuc eft valde lutoſa et tam an- ary valde la- 


ua, ita 5 q toſa et tam an- 
gt uod the Queen's people cannot paſs without danger of —_— 


* 


= 5 3 3 mind not pals, 


Writ of error of a judgment given at the ſeſſions of the 8. C. Rep. Q. 


their lives, Cc. and the inhabitants of Stretford had time out of people could 
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mind repaired it, and ought to repair it as often as need wh 
The indictment was found at a ſeſſions held the 224 of Jul * 
ſecond of the Queen. The defendants pleaded not guilty, . x 
venire facias was awarded, returnable at the next quarter-ſefſign: 
and upon the return of the venire facias only part of the jury 
appeared, and thereupon a fales de circumſtantibus was awarded 
and the principal panel and fales tried the cauſe, and the defer. 
dants were found guilty and fined 40 J. The plaintiffs in errgr 
aſſigned the general errors. | 


Mr. Raymond for the plaintiffs in error took exception, that it 
appeared upon the indictment, that the time the way is laid to be 


foecda et lutoſa is the 11th of January, which is in winter, and it 
is no offenſe for the highways to be dirty in winter: ſecondly, 


that the matter, in which the nuſance ſeemed to be afligned by 
the indictment, was that the way was 7am anguſta ita quod the 
Queen's people could not paſs; and that the pariſh was not indict- 
able, becauſe the ways were narrow; but there was a particular 
power veſted in the juſtices of peace by a& of parliament, to 
widen them, but the pariſh had no power to widen them. 
Holt chief juſtice and Powell held the indictment naught, for 
want of ſaying, that the way was out of repair. And Powell 
ſaid, that the ſaying it was zam angu/ta that the people could not 


paſs, was repugnant to its being alta regia via; for if it had been 


Cro.Car. 366. 


A. incloſing 
Jand nigh the 


highway muſt 


repair the 


highway. 


A tales not 
grantable on 
a vcnire fa- 
ctas. 


S. C. Salk. 


660. | 
Variance, the 
_ writ of error 


was loguela 


per billam, and 


ſo narrow, people could never have paſſed there time out of mind, 
And Holt chief juſtice cited Duncomb's caſe, that incloſing the } 
land next adjoining to the highway would draw upon the owner |} 


of the land the charge of repairing the highway. 


The chief juſtice took another exception, that here was a mil 
trial, for a tales de circumſtantibus cannot be granted upon the 
denire facias. And the judgment was reverſed. . 


Darby ver/. Anely. 
A of error was brought of a judgment in the Common 
Pleas, and the writ of error was, quia in recordo, Oc. cu. 
juſdam lequelae quae fuit in curia, &c. per billam ; and the record 
returned was, the defendant a7tachiatus fuit per breve, &c. de pri- 


the record re- : 


of privilege. 


moved by writ attornies of the court of Common Pleas, juxta libertates, Gc. de 
placito tranſgreſſients ſuper caſum, &c. et unde the plaintiff in Fre- 


pria perſona ſua queritur, &c. And a motion was made by Mr, 
Eyre to quaſh this writ of error for the variance, the writ of error 


„ 


vilegio e curia hic emanans ad reſpondendum the plaintiff, one of the | 


7 being 


pet it would not hold vice verſa, 


— 


_—_ 
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being 110d ; IS. 5 Geo. 1. 

being A record of a ju gment upon a writ of privilege. And 3 

was alleged, that attornies had two ways of proceeding in the whereby theſe 

Common Pleas, either by writ of privilege, or by bill; and that variances are 
dings were different. The caſe of Ciel] verſ. Deva), wendable 

thoſe proceeding ver. Deval, 

2 Lit. 1634, 1637. was cited, where an attorney brought an in- 

Jobitatus aſſumpfit againſt an executor, and the entry was, that 

the defendant attachiatus fuit per breve dominae reginae de privi- 

J-rio, &c. as here; and the defendant pleaded a bond to a third 

erſon ſtanding out, guodgue the defendant nulla habet bona ſou ca- 

talla quae fuerunt his teſtators tempore mortts ſuae in manibus ſuis 

aaminiſtranda, nec habuit die exhibitions billae of the plaintiff, in- 

dead of brevis, and that was held an incurable fault. And he ſaid _ 

the writ of error in the caſe of Thurſton verſ. Slatford, which was Lutw. go;, 

an indebitatus aſſumpſit by writ of privilege, and was loquela gude 1634. 1637. 


fuit in curia nofira, &c. per breve noſtrum, And ſo is the entry 
in I Lut. 905. h. f 


And for theſe reaſons the court quaſhed the writ of error. 


g Foy ver/. Liſter. 


A Prohibition was granted in this cauſe in Michaelmas term laſt S. C. Salk. 
to a ſuit in the eccleſiaſtical court for tithe milk upon a 5+... 
: N Wi Vid, 6 Mod. 
ſuggeſtion of a modus to pay from April to November the tenth 261. 


day's milk once {kimmed made into cheeſe, in lieu of all tithe 1 Med. zur. 


milk, with intent to have the cuſtom tried, and that the queſtion LO "_ 


might be judicially determined. For the plaintiff in the prohibi- Ray. 278. 
tion were cited the caſes of Auſtin and Lucas, 3 Cro. 60g. Moore © Mod. 26r. 
_ 55 | „ 2 Inſt. 662. 
909. a, modus to pay the tenth cheeſe made from May day until It to pay 
the firſt of Auguſt, in recompenſe of all tithe milk for the whole from April to 


5 | | | | "A * * 4 November the 
ear; 1 > 
year, is good, becauſe of the labour of the pariſhioner, which aa Es 


goes to the making the milk into cheeſe. And Latch 226. a milk oace 


inzdus to be excuſed of tithes of the odd ſheaves of corn, for ſkimmed 


making the reſt into ſhocks. 8 made into 
5 | | cheeſe. 


Mr. Eyre for the defendant argued, that the labour of the pa- 


rihioner here was imployed about the leſs valuable part of the 


tithe, and that would diſtinguiſh this from all the caſes. For 1 Roll. 646. nc | 


though he admitted it was a good modus, in conſideration that the r 049. 
pariſhioner wound up the tenth fleece of his wool at his ſheering 

ior the parſon, to be diſcharged of tithes of neckings, or the dirty 

locks ; or in conſideration that the pariſhioner made the graſs into 

hay for the parſon, to be diſcharged of tithes of the after-mowth, 


Now 


of a judgment in a plaint by bill, and the record returned Now fee Star 
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torney of the Common Pleas need not ſay, prout patet per recordum, 
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we 


op — 


— — 


Conſultation Now this term Mr. Eyre came and moved the court for a con. 
for dot pio ſultation, becauſe the plaintiff in the prohibition had * 
ving the lug Ultation, 3 P P not proveq 
gellon within his ſuggeſtion within {1x months, according to the ſtatute of 2 Ed. 4 
Jix mouths. hich ſix months he ſaid were to be accounted from the 22 of 
the writ of prohibition, which in this caſe was the 25th of M. 
vember, and conſequently the time of proof expired the 25th of 
May. The chief juſtice upon the motion doubted if this clause 
extended any farther than prohibitions to ſuits for predial tithes 
and upon that the counſel were directed to look farther into E 
And after upon motion by Mr. Eyre in the abſence of the chief 
juſtice, it was agreed by the counſel for the plaintiff in the prohi- 
bition, and by the court, that the act extended to prohibitions to 
ſuits for ſmall tithes as well as great. Watſon 489. Nl. 102 
2 Keb. 134. and the court granted a, conſultation, And Mr, Eye 
moved, that it might be part of the rule, that they ſhould hive 
their double coſts and damages according to the ſtatute. But the 
court ſaid, that could not be made part of the rule, but that they 
muſt have them of conſequence. Mr. King for the plaintiff in 
the prohibition cited the cale in Moore 573. that the time of fx 
months given by the 2 Edw. 6, to prove the ſuggeſtion, ought to 
be intended fix months in term-time, and that the vacation ſhould - 
be no part of the time, and that conſequently the time in this caſe 
Noy 30. and was not expired. But the court over-ruled him, and faid, it had 
the time ſhall, peen adjudged contrarywiſe fince, 


be reckoned 
by calendar, and not lunar months. Hob. 179. Litt, Rep. 19. 


NCB. For precedents of entries of proofs of ſuggeſtions, ſee | 
Co. intr. 402, 463, 404. 5 | 


Precedents of writs, and entries of awards of conſultations for 
default of proving the ſuggeſtion, ſee Aſbton's intr. 444, 445. 
Same entry Book of judgments 97. and Theſaurus bre v. 80, But 
note, that the entry in Aſiton is ill, in the award of the coſts; for 
there is only an aſſeſſment of them, viz. idee confideratum eſt that 
the defendant in the prohibition recuperet, &c, And ſo is Teh. 
119. 1 Brownl. 98. S. C. 5 | 


Scawen ver/. Garrett, 
- lth, HE defendant pleaded his privilege of attorney of the Com- | 
S. C. Salk. | | f 3 ' 1 
945. mon Pleas, to an action brought in this court, and pleaded | 
Lul. Entr. 3. it without producing any writ of privilege. Mr. Ward took ex- 
Fs obe ception to the plea, that where the defendant laid himſelf to be 
vilege > 5 


4 attorney | 


gee 2 a 1 | | | . | 5 
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attorney, he did not ſay, prout patet per recordum; and yet attorney Parr. y. 


- not, muſt be tried by the record. 6 Mod 114. 
wes "PD | 5 Mod. 310. 
1 Salk. 1. 


Mr. ſerjeant Broderick ſaid, that the precedents were all otherwiſe, 
and that they need not aver it by the record; becauſe the matter of 
record was not the only matter in iſſue, but alſo the identity of the 
perſon. | 5 


The court inclined againſt the exception, but gave day over to 
ſearch precedents. And now Mr. ſerjeant Broderick ſaid, he could 
not find any ancient precedents ; but there were ſome in ſome later p;ey;. Jud. 
books, and they were all without. As 1 Brown. intr. 2, Thompf. 169, 172. 
intr. 4. Chft's intr. 570. And he ſaid, that the plaintiff by his 
demurrer had confeſſed, that the defendant was an attorney. 


725 chief juſtice ſaid, that a demurrer confeſſed nothing but 
what was well pleaded. They all agreed, that attorney or not, was 
triable by the record. | 


The chief juſtice ſaid, there were two ways of pleading this 8 
matter, fo as it could not be denied, v2. with a profert of a writ pleading pri- 
of privilege, or of an exemplification of the record of his admiſſion vilege 5 at- 
of attorney. Or elſe it may be pleaded as it is here. And as to 3 3 
the averment by the record, it is never pleaded as a matter of re- nied. 
cord, which is always pleaded with time, v:2. of ſuch a term, c. 
but never any plea was ſeen, that the defendant was of ſuch a term Co. intr. 
admitted an attorney, Sc. He faid, that in an avowry for a fine 571. | 
in a court-leet, you never ſay, prout patet per recordum. He ſaid, Avowry for a 
that the plaintiff in this caſe might have pleaded nul ciel record. jeet does not 
The exception was over- ruled. = ſay, prout patet 
| 1 | | 8 per recordum. 


57957 


Mr. Ward took another exception, that there was no place laid, 
where the defendant was attorney, nor where the Common Pleas 
was. And though by the ſtatute the Common Pleas is to be held 
n aliguo certo loco, yet that need not be Weſtminſter, but may be 
Hertford, Se. | | | | = 1. Saund, 67. 
1 Sid. 362. 

2 Keb. 346. 


The chief juſtice ſaid, it was not neceſſary to lay a venue where No vente need 


the defendant was attorney, becauſe that being a matter concern- be laid of mat- 
ing the perſon of the defendant, ſhould be tried where the writ {7 concern” 


ing the perſon 


was brought. And therefore where alien nee is pleaded in abate- of the defend- 
ment, the plaintiff may reply generally, . that he was born in ant: 
England, without laying a place, becauſe it ſhall be tried where Alien pleaded 
the writ is brought. But if alien nee be pleaded in bar, there the Ant 853, 
plaintiff muſt reply, that the plaintiff was born in England, viS. at 7. 1 Ty 


luch a place, * 
5 R 3 Pawel 


fine in a court- 
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8 Writ of error of a judgment given at the ſeſſions of the peace, 
8. C. Salk. 


Tadhament fo repairing a bridge. The indictment ſets forth, quod the defendant 
not repairing , of amis apud B. &c. occidentalem partem cujuſdam communis 


hc 


P 


— 
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Powell agreed. And he put the caſe, where in treſpaſs the de 

fendant juſtifies, becauſe the plaintiff is his vllein regardant to ſuch 
a manor, Sc. the plaintiff replies, that he is free: he need not 
allege a place, becauſe it ſhall be tried where the writ is broy ht 
And as to the matter of laying a place for the Common Pleas the 

chief juſtice ſaid, it was not neceſſary, for they could write to the 
chief juſtice of that court by that name, where-ever the court Was 
And he could not imagine the reaſon, why it had been held neceſ-. 
ſary to ſhew it in pleading a record, unleſs it were, that that waz 
part of the deſcription of the record. BE, 


Powell gave the ſame anſwer to this objection, as to the ſecond, ” 


The bill was abated, niſi, Gc. 


Regina wver/. Sainthill. | 
8. C. 6 Mod. | 


ey - 


I before the juſtices of the peace, upon an indictment for not 


quendam com- 


vom pontem Potis pedals communiter vocati L. ſcituati ſuper rivum de Calme in 
podalem: guadam communi ſenuta pedal: ibidem ducente a. B. uſque H. ac con- 
9 tinentem in ſe dimidium ejuſdem pontts tam ruinoſam confractam et in 
* Vent. 208. decaſu eſe permiſit ob defeFum reparationis et emendationis ejuſdem 
partis, ita quod ratione inde liget ſubditi diftae dominae reginae 

in per et ſuper pontem praedictum ire, tranſire, ſeu laborare, prout 

debent et ſolebant, {ine magno periculo non poſſunt, ad grave damnun 

ef commune nocumentum eorundem ſubaitorum et ligeorum, ac contra 

facein, c. et juratores praedicti ulterius praeſentant, quod the de- 
fendant ratione tenurae, &c. reparare debet et ſclebat. This cafe 

was ſpoke to twice in Michaelmas term laſt. And Mr. Eyre took 

two exceptions: Firſt, that it did not appear to be a bridge in a 

common highway, as it ought, but was only 2½ communt ſemita. 

For the ſtatute of 22 Hen. 8. c. 5. which gives the juriſdiction 

to the juſtices of peace in their ſeſſions in caſes of nuſances of 

bridges, is confined by the words to bridges in the highways: and 

ſo my lord Coke holds in his expoſition upon that ſtatute, 2 Inſt. 707. 

and therefore he ſays the indictments upon the ſtatute are, q 

pons publicus et communis fitus in alta regia via ſuper flumen ſeu cur- 

Jum aguae, &c. And agreeable to this are the precedents in Weſt 

119, 156, 157. Secondly, that the indictment in affigning the de- 

fect of reparations was too general, being only occidentalem partem ; 

whereas it ought to have been that ſo many feet in length, and 10 


many 


— 
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many in breadth were ruinoſ. Sc. And for that he cited 2 Rol. 
91. l. 16, 17. an indictment for ſtopping quandam partem regiae 
dige apud K. naught, for want of ſaying what part, as ſo many 
cet in length, and fo many in breadth, Sc. So an indictment for 
ſtopping quandam partem regiae viae continentem per aeflimationent 
ſo many feet in length, and fo many in breadth, naught for the 
uncertainty of per aeſumationem, To the firſt Mr. King made an- 
ſwer, Firſt, that this muſt be taken to be a bridge in a common 
highway, becauſe it is ſaid to be communis pons, and that by reaſon 
of its being out of repair ligei ſubditi dictae dominae reginae could 
not paſs prout debent et ſolebant. Secondly, that there was a com- 
munis ſtrata, which was not the Queen's highway, as C. L. 56. "5 
and that no action lies for a nuſance in ſuch a way; but only an 
indictment: and that the way in queſtion muſt be taken to be 
ſuch. And that the juſtices had an original power of inquiring 
into nuſances by their firſt creation by the ſtatute of Edo. 3. before 
the ſtatute of 22 Hen. 8. that in Weſt's Precedents 156. ject. 346. 
there was an indictment that was only, that communis pons apud, 
Ge. adeo confrattus, GS. | 


As to the ſecond exception, the court over-ruled it upon the For not re- 
firſt argument, and held, that it being ſaid, continentem in ſe dimi- pairing occi- 
dium ejuſdem pontis, that made the occidentalem partem certain 5 
enough; for it is half the bridge, be that half more or leſs. As to contirentem in 
the firſt the court then ſeemed to think it a good exception, and /. — 5 
that it ought to have been in ſemita communi pro omnibus Jigeis do- 99% Pei 
minae reginae : and if it had been ſo, they agreed it would have 
been well, for that the bridge need not be laid to be in alta regia 
via, But as to Mr. King's firſt anſwer they held, that would not 

help it, for thoſe words were by way of inference only, which 
would do no good without premiſſes. 


The laſt day of Eaſter term laſt, the caſe was mentioned by the | 
court, and they held the indictment naught, becauſe it was pons 
 pedalts, which fignifies a bridge of a foot long, inſtead of pedeſiris. 


And fo it does not. appear what fort of bridge it 1s, whether a Indie ment for 


bridge for carts and carriages, or for horſes, or for footmen only, abe aueh 
which is neceſſary to be ſhewn. And the caſe in S!yles 108. the to ſhew _ 
King againſt Sir Henry Spiller was mentioned, where it was allow- ſort it is. 
ed to be a good exception to an indictment for not repairing a 

bridge, becauſe it did not ſhew, whether the bridge were a cart 
bridge, or a horſe bridge, or a foot bridge, or what other paſſage. 

Was over it. As for the exception to communis ſemita, they held A bridge i 


it was well enough. And they remembred the caſe of the King mn fen. 


ta, 


. C 


Where an indictment was for ſtopping Communemn Van pedeſirem ad 
eccleſiam 


verſ, Thrower in my lord Hale's time (1 Ventr. 208. 3 Keb. 28.) 
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ecclefam do Whitby , and the indictment was held to be good; f 
it ſhould be taken to be a common foot way, and that the check 
was only the terminus ad quem. And Styles 108. S. C. exception 
taken, that it does not ſhew the bridge is in the highway 1 
over- ruled; becauſe it ſays it is a common bridge, which is enough 
and it is needleſs to ſay, it is in the highway. (Weft. 3. 346, ace) 
But the court did not at that time reverſe the judgment. | 


But afterwards the laſt day of this term the judgment wa 


reverſed for the exception of pedalis, as Mr. Pengely in. 
formed me. - 


Ball verf. manucaptors of Ruſſel. 


8. C. Salk, Scire facias againſt bail. The writ ſet out a recovery againſt 
6 | : HP - | r \ * | 5 G 1. 
The weognl- Neuiſſel, cumque etiam E. J. de &c. et J. F. de Gc. alias ſcili 


ſance was, that Cr 7ermimo ſancti Hilarii ultimo praeterito, in eadem curia noftra ca- 


the defendant ram 70015 apud Weſtmonaſterium per ſonaliter venere et devenere plegii, 


Mould render 


bimfalf mares © Ce that if judgment ſhould be againſt the defendant, that the mo- 
calli mor. ney recovered ſhould be levied of their lands and chattels, /i contin. 
calciae minae rat that the defendant ſhould not pay it, nec ſe priſonae mareſealciae 


gina coram 


e rexina; ioſlrae cd occafione reddere, præedictus tamen the defendant debitun, 
the breach in &'c, nondum folvit nec ſe priſonae mareſcalli mareſcalciae noſtrae 
the ſcire facias þ, | 
Was, that he 3 © | 

did not render Uiſance, and it is entred in hacc verba. Robertus Ball executor 
himſelf priſe teſtamenti et ultimae voluntatis Caroli Ball defuncti queritur, Gc. in 
noe mai cel, an action of debt for 801. on a bond, and the defendant by his at- 


ciac mareſcalli 


-noftri. torney denit et defendit vim et injuriam quando, &c. et ſuper luce 
See Lutw. Coram domina regina apud Meſtmonaſterium venit E. J. de, &c. & | 


1273. J. F. de, Sc. in propriis per ſenis et devenerunt plegii, &c. for the 


2 Salk. 500. 


eee defendant quod fi contingat, &c. debitum et damna to the plaintiff 


138. minune ſolvere aut ſcipſum priſenae mareſcalli mareſcalciae dominae 
ras 6, reginae coram ipſa regina ea occaſione non reddere, &c. quo kit, 


| Lutw. 26. &c. the defendants plead that no capras was ſued out and returned 
againſt the principal. The plaintiff replied and ſet out a cf10s. 
And the defendants demurred. Several exceptions were inſiſted on 


by Mr. Pengelly, 


Firſt, That the plaintiff in his oyer oupht to have ſet out what 


term the recogniſance was of, that it might appear to be the ſame 
with that upon which the ſcire facias is orounded ; but as this 15 


_ {ct out without any term, it does not appear to be the ſame. But 


to this the chief juſtice ſaid, that this was an imperſect oer; not be- 
ing the whole record, but then the defendant ſhould have inſiſted 


upon want of oyer, and not have gone on. But it is no _ 
„ * a | | . Or 


uwcuſque reddidit prout, &c. the defendants pray oyer of the recog- | 


— 


1 — = 


fr what is ſet out agrees well enough with the recogniſance upon 


which the faire factas is grounded. 


Secondly, That it appeared by the capias ſet out in the replica- But &ve days 
tion, that there were but five days between the teſle and return of Are the 
it; whereas every capias ſued out againſt the principal in order to - hr gh 
charge the bail, ought to have eight days between the Ze/fe and pias ad ſcti 
return, and ought to lie four days in the ſheriff's office. Which /acondun. 
the court agreed, but ſaid, that it was only an irregularity in pro- 
ceeding, and therefore the defendants ſhould have moved the court 

to have them ſet aſide for the irregularity. But in point of law the 

chief juſtice ſaid, proceſs in the court may be made returnable dz 


dic in diem, eſpecially proceſs which goes into Middleſex. 


Thirdly, And which was the principal objection, that the plain- 
tiff had not aſſigned a ſufficient breach, by reaſon of the variance 
in the ſtile of the priſon between the ſcire facias and the recogni- 
fnce, For the breach was too large, the word mareſcalciae being 
uſed for more priſons than the priſon of the King's Bench. The 
priſon of the palace court is called mareſchalcia hoſpitii domint 
regts, and the keeper of it is called mareſchallus mareſchalciae ho- 
ſhitii domini regis, 10 Co. 68. b. Theſ. brev. 233. And mareſ- 
challus indeed ſignifies no more than a keeper, and ſo is Spelmar: 
verbo mareſchallus. And there the citation out of the red book 
of the Exchequer makes mention of the marſhal of the Ex- 
chequer. And there being ſo many marſhals and marſhalſeas, 
priſona mareſchalli mareſchalciae dominae reginae may as well be 
taken for the marſhal of the marſhalſea of the houſhold's priſon, as 
the priſon of the Queen's Bench. For that is never ſtiled mareſ- 
calcia dominae reginae, or priſona mareſcalctae mareſcalli dominae 
reginae, but always priſona mareſcalciae mareſcalli dominae reginae 
(of am ipſa regina, as it is here in the recogniſance; or elſe mare- 
[chal del bank le roy, as it is in F. N. B. 25 1. J. and 5 Edw. 3. c. 8. 
And if fo, then the breach is too large. The exception ſtuck with 
tne court ſome time. And Mr, Raymond ſpoke to it for the defen- 
ants. And the laſt day of the term the court gave judgment for Ie 80;. 
tne plaintiff, becauſe it being a bail here, priſona mareſcalli mare- | 
ſcalcige notrae muſt be intended the priſon of the marthal of this 
| Court, tor the court cannot take any other bails. 


_ Powell juſtice ſaid, when this caſe was ſtirred before, that all Spelm. ubi 
thele marſhalſeas were derived from the earl marſhal; and that he ſupra. 


had granted the inheritance of the office of marſhal of this court 
out of him. 8 | oa 


- 
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Holt ſaid, that the marſhal of the houſhold is never ſtiled Mare. 
ſcballus marſchalciae noſirae. 


Warner ver/. Sir Edward Irby. 


Miele N two actions againſt the defendant by the name of Sir Edu; 
eee e 1 Trby baronet, the defendant pleads in one thus: E- Ppraedifly; 


tion. 


he is not a baronet: and in the other he pleaded the fame matter 
only with this difference, that he ſaid only praedictus Edwardus ve. 
nit, ©c. The plaintiff demurred. Mr. Southouſe took exception 
to the pleas, that 1t was ſaid praedictus Edwardus, which was ad- 
mitting himſelf to be right named, and after that he is eſtopped to 
plead any mſnoſmer, But he ought to have pleaded, that Edwardy 
Irby armiger, qui per nomen Edward: Irby baronetti is ſued, venit in 
propria perſona ſua, &c. et dicit, &c. Serjeant Broderick for the 
defendant inſiſted, that there was a difference, where mſnoſmer of 
the ſurname or addition is pleaded in abatement, and where mſnoſmer 
of the Chri/tion name: there you may ſay praedifus the Chriſtian 
name, where it is the niſugſimer of the ſurname is pleaded, or prae- 
dictus the Chriſtian and ſurname where it is only the miſneſmer of 
the addition: but otherwiſe if mzſnoſmer of the Chriſtian name be 

pleaded. And he cited 1 Edw. 4. 3. and ſaid, that all the books 

were ſo. Holt ſeemed to doubt the difference, but faid, that if 

if it were ſo, yet the plea was naught, for want of ſhewing what 

he is. For every one that will abate the plaintiff's writ, muſt give 

Cannot plead him a better. And therefore it is not enough for the defendant to 
he 2 ſay, he is not a baronet, without ſhewing what he is. And be- 
r ene ſides he ſaid, one of the pleas was not within his own rule, for 
ing what he is. he ought according to that to have ſaid only, praedictus Edwardi, 
or praedictus Edwardus Irby, and not praedictus Edwardus Irby | 

armiger. But the ſureſt way of pleading it would have been, to | 

have ſaid, vcnit Edwardus Irby armiger, who is ſued per nome! 

Edwardi Irby baronetti, et dicit, that he is an eſquire, and not 3 

baronet. „ 


The court gave judgment, that the defendant reſpondeat ulteriu, 


Regina | 


to the addi- Edibardus Irby armiger, in propria perſona ſua venit et dicit, ht Wl 
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Regina ver. Franklyn. 


-— HE defendant was indicted for uſing the trade of a ſeam- 4jprevticus 
ſtreſs, not having ſerved an apprenticeſhip to it, Sc. And * 254, 
the indictment was, ubi revera the defendant never was educated 2 Salk. 610, 
in the faid art or myſtery fanguam apprenticus for apprenticius, 1 1 
And becauſe the word apprenticus was nonſenſe, the indictment 
was quaſhed. And judge Powell took another exception, that the 
defendant was called labourer, which he ſaid was not a good addi- Labourer no 
tion for a woman. Paſch. 5 Annae B. R. Regina verſ. Madaox, army _y 
ſuch an indictment was quaſhed for the ſame exception, And 1 
Holt ſaid, that the word apprentice was the very material word of Maidox, ; 
the ſtatute ; and that an indictment for exerciſing a trade, in which Salk. 613. 
the defendant had not been educated for ſeven years, without the 


word apprentice, would be ill, which Powell agreed. 


Wilſon ver/. Ingoldsby. 


Writ of error of a judgment in the Common Pleas in eject- In a /cire fa- 
II ment, 2% e the firſt year of the Queen, judgment was not on ute 
given in the ejectment till the third year of the Queen, and then ,s the de- 
the record was tranſcribed, and brought into this court. And the _— 2 
defendant in error ſued out a ſcire facias quare executio non to N 
compel the plaintiff to aſſign errors. And the plaintiff in error ment being 
pleaded aul tie! record, and upon bringing in the record, the coun- Sen 3 
ſel for the plaintiff in error moved that here was a failer of the brought. 
record, which the court agreed. For they faid, that the plea is 1 Salk. 329. 
nullum tale habetur recordum, which refers to the ire facias, which © n 
recites a record of a judgment in the Common Pleas removed hither 

by writ of error, which this record never was, no judgment having 

been given till after the return of the writ of error was out. The 

chief juſtice ſaid, that this being a record of the ſame court, it 


would have been moſt proper to have prayed oyer of it. 


Regina ver/, Mackarty et Fordenbourgh. 
oy DOR 8. C. Salk. 
0, 283. 


L lucri inhoneſti avidi, et nequiter, fulſo, deceptive, et malitigſc zor, 311. 
inlendentes Thomam Chowne de London haberdaſher de diverſis bonis fg, , 
et merchanatzis ſuts defraudare, ſuch a day, year and place, N= 2 1 
mul deceptive bargainizaverunt cum praefato T. C. ad commutan- Hard. 331. 


"4 : a 8 © t. 
dum, Anglice to barter, vendendum et excambiandum quandam quan- ; ent; T5 


a cheat. 


writ of error 


N inditment againſt the defendants for that they exiſtentes S C. 6 Mod. 


1 — | tiftatem Indictment for 
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1 | nec potabile, nec ſalubre, nec fuit vinum praedicti A. F. in mag- 


A e pleaded, the defendants were at 5% prius before the lord chief 
#18 Juſtice Holt in London convicted. And now Mr. Common {er- | 


1 tended wine as good and true new Lisbon wine for a certain quan- 


W here laid, is nonſenſe and impoſſible; for either it is wine, or no 
1 | 2 IR 
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R | | . ee een 
titatem vin praetenſi, ut bonum et verum novum vinum regni Po- 


tugalliae, vocatum new Lisbon wine ipſius A. F. pro quadam ban. 
titate galerorum, Anglice hats, ipſius J. C. ad valentiam 118 
bonae et legalis monetae Angliae: et ſuper commutationem ven. 
tronem et excambiationem praedictas ißſe praedictus A. F. aſumpſi 
ſuper ſe effe mercatorem Londini, et negotiare et merchandizare 1; 
mercator in vinis regni Portugalhae, et adtunc et ibidem perſonavit 
mercatorem Londini at ft fuiſſet verus mercator Londini, uti in 
fatto ipſe praedictus A. F. nunquam fuit mercator Londini, nec ys. 
gotiavit vel merchamdigavit ut mercator in vinis regni Portugallige 
ſeu al:guo vino quocunque, ut mercator ; et ſuper commutationem, 


venditionem, et excambiationem praedictas ipſe praediftus M. M. 
aſſumpſit ſuper ſe efſe bargaimzatorem, Anglice a broker Londini, et 
adtunc et ibidem per fonavit bar gainigatorem Londini, at fi fuiſit 
. verus bargainizator Londim, ubi in fatto ipſe praedictus M. M. 
tempore commutations venditions et bargainizationis praedifae, ſu 
ungquam poſtea, non fuit bargainigator Londint : ac praediflus J. (. 
fidem adbibens eiſdem fiftis afſumptionibus, perſonationibus, et deces- 
tionibus, adtunc et ibidem commutavit vendidit et excambiavit prae. 
dicto A. F. et deliberavit eidem M. M. ut bargainizatori inter prae— 
diffum J. C. et A. F. pro uſu ipſius A. F. quandam quantitatem 
galerorum valentide 1181, pro doliis praedictis vini praetenſi prae- 
dicti: et quod praedictus M. M. et A. F. ſuper commutationem bar- 
gainizationem et venditionem praedictas aſſirmabant vinum praetenſum 
 praediffum fore verum novum vinum regni Portugalliae, vocatum 
new Lisbon wines, ef fore vinum praedicti A. F. ubi in facto 
praedidtumm dinum praetenſum non fuit vinum regni Portugalliae, 


nam deceptionem et dammum ipſius T. C. in contemptum diftae do- 
_ minae reginae nunc, legumgue ſuarum, et contra pacem dictac do- 
minae Feginae nunc coronam et dignitatem ſuas, &c, This in- 
dictment was found at the ſeſſions of the peace in London, and re- 
moved into the King's Bench by certiorari. And upon not guilty 


jeant, and Mr, Raymond took ſeveral exceptions to the indictment 
in arreſt of judgment. ; | 


I. That here was no offenſe laid, for the agreement was, as it 
is here laid, to barter, ſell and exchange a certain quantity of pre- 


tity of hats. Now to have made an offenſe of it, it ſhould have 
been laid, that the defendants pretended this liquor to be new 
Lisbon wine, and pretending it to be ſuch did barter, &c. it for 
ſuch a quantity of hats. And Dee ſaid, that the bargain, as it 48. 


—_—_— ——— 


— 
2 


M3 
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wi | 


ne; if it be wine, then it is not praetenſum, and if it be praeten- 
ſum, it is not VINuUm, = 


2. That the inditment was uncertain, it not appearing how 


much of this vinum praetenſum the proſecutor was to have for the 


hats, and conſequently to what degree he was cheated, which it 
dueht to do, as well as in caſes where damages are to be recovered, 
5 


becauſe the fine ought to be greater or leſs, And ſeveral caſes 
were Cited to this purpoſe: the King verſ. Fofter, Trin. 11 Will. 3. 
and the caſes there cited: and 2 Leon. 38. Henbeck's caſe. An in- 
ormation upon the ſtatute of Hen. 6. which requires that all 
pipes of wine ſhall be gauged, &c, before they be ſold, and that fo 


much of the price as it wants in meaſure ſhall be abated, on pain 
to forfeit the value to the King and the informer : and that the 


Jefendant had ſold ſeveral pipes of wine, of which none contained 


126 gallons : and that he had not abated the price in proportion : 
and becauſe he had not ſhewed, how much was wanting in each 
pipe, judgment was againſt the informer, [For uncertainty take 
the caſes following, 5 Co. 34. Plaiſter's caſe, treſpaſs quare piſces 
cepit, without ſhewing the number or nature, ill. Mich. 8 Will. z. 
in the Common Pleas, Sith verſ. Therbold : trover pro parcella 
culni, judgment arreſted after verdict. Indictment for ingroſſing 


drverſos cumulos tritici, ill. 2 Bulſtr. 317. Rex ver ſ. Goldsborough | 


& Mliſtler, and 2 Roll. Indiciment, p. 13, 14, 15. fol. 80.] 


3. Dee ſaid, that Humpit ſuper ſe, &c. was improper ; for 
that was, he promiſed, and not pretended, which was intended. 
That at % was alſo improper, and ſignified but „, which was 
nonſenſe, and not as ½ which is ac /. 4. That to make it an 
offence, they ought to ſhew, that the proſecutor delivered the hats, 
which they had not done. For when they came to lay that, 
they ſay, delrberavit eidem M. M. &c. quandam quantitatem gale— 
rerum valentine 118 l. pro doliis praedictis vin praetenſi praeditii : 
and there are no doliis mentioned before. And by Mr. Raymond, 
where a praedict. or a ſcilicet ſhall be rejected, the difference is, 


here the matter appears once well upon the record before, and 


tnen a raedictus or a ſcilicet, which is repugnant, follows, it ſhall 
be rejected, becauſe there is enough before for a foundation for 


/c:1/cet is material to the point of the action, and not well ſhew-_ 
ed, as this is, the hraedict. cannot be rejected. 2 CY. 149. Yelv. 


7%. Jennings ver}, Markham ; debt upon an obligation to perform 
in award, ul award pleaded : the plaintift replies an award, that 
tne defendant ſhould pay upon 2 1ſt of May tunc proxime ſeguen, 
to the plaintiff 20 J. and that the plaintiff ſuper praediffo Iſt of 
Tay ſhould releaſe to the defendant all his right in a copyhold 
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thing, and in order to fell it, aftirms it to be his, where it is not 
— i : \ 3 


And therefore the indictment ought to ſay at leaſt, ubs revera the 


regen Portugalliae, and not to ſay only, as it is here, that the win 


3 C * « 
been adjud 


Pbracſetiſiu the proſecutor was to have, it was not material to lay 


4? \ * ? \ "6 2A 1 % AT - — 1 * 7 
and therefore how much ſoeve 
; C 


upon the payment: and aſſigned a breach, that he wag ready tg 


0, 

that becauſe the releaſe was to be made the aforeſaid 1ſt of Fo 
and there was no ſuch day mentioned before, the award wink” 
ſible and void, and no money need be paid. 5. That the affir. 
mation, that it was, new Lisbon wine, will not ſupport the indig. 
ment. For the rule of law is caveat emptor. And therefore 
2 Cro. 4. Chandler verſ. Lopus, an action does not lie againſt 4 
goldſmith for ſelling a ſtone, affirming it to be a bezvar, where | 
was not, 386. Bayly ver. Merrell: caſe does not lie for affirmir 
a thing to be of leſs weight than it was, or that a horſe has tx, 
eyes where he has but one. NY. 20, Harvy verſ. Young : it does 
not lie for affirming a term to be of the value of 1 50/, where 1 
was worth but 100/, Indeed where a man is in poſſeſſion of , 
caſe will lie, 1 C. 474, and the cafe of Medina verſ, Dfoughtey, 
Jyin. 12 Vill. 24. B. R. and the caſes there cited. But if it 
ſould be criminal to make ſuch an affirmation, yet it can never 
be fo, unleſs the defendant knew what he affirmed to be filfe, 


; 6 . 


defendant knew vinum  practenſum praediaum non fore vinun 
proetenſum was not vinum regn Portugalliae; for it may be, the 
defendants might underſtand wines no better than the proſecutor, 
And therefore g Hen. 6. 53. P. 37. there is a caſe cited to have 

ed in the King's Bench, that if one ſells a piece de pany 
lane feiens ipſam offe rancam, and not well fulled, an action lies 


a4 [ 


264 Ss , ” We ö 
without a warranty. 


Mr. Southouje for the Queen acquainted us, that the indictment 


4 ' 
was of his drawing. He ſaid, that as to the quantity of vinum 


* 


becauſe it was, laid expreſly in the indictment, that 
it was good for nothing, that it was non fotabile nec ſalubre; 

er there was of it, that would not 
Sccondly, that the thing the proſecutor was cheatcd 
>f was the hats, and therefore it was only material to ſhew how 
many of them there were; and they had made that certain enough 
by faying, that it was a certain quantity of hats ad valentiam 
1187. fa man was to be indicted for cheating another a 
ay with falſe dice, it would be no ways material to lay how 
nany dice he plaid with, when he cheated him; but the matter 


4 . , . 1 

Hin Si; a 4 {© 

alter Lil Ca = 11 
7 


material to be laid, is the ſum he cheated him of. So if a man 
mould be indicted of putting magnam quantitateim coloquintiace 


— — — 
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„ 


enlpquinti 
gants, of indictments for ingroſſing magnam quantitate foent ; 
Ic 


and the caſes in Roll's Abridgment, &c. for there the uncertainty 
was in that, that was the offenſe. But here the hats the proſe- 
cator was cheated of, which is the offenſe, are certain enough, 
„ to the value of 118 J. He alſo cited the caſe of the King 


. So 


r, Wetwang : an indictment for taking out of a pond 2 


5 


es vocatos carp fiſhes, de boms et catallis J. S. and upon excep- 
on for the uncertainty, becauſe it is not ſaid how many, and 

1:ifer's caſe cited, Ke? eling and Wyndam over-ruled the KCCp- 
<= upon the difference between indictments, and actions where 
damages Arc to be recovered. For upon an indictment the de- 
£:dant is to be fined according to the nature of the crime 
upon the circumſtances of the fact, and not according to the 
number of the fiſhes taken : TI en contra, Morton filente. He 
laid, af /, and ac were the am : but however: it was well 
without : for fer ſonabit mercatoremt I. was the ſame thing, for 
if he were a merchant, he could not perſonate one. As to the 


10 


C3 


that could not be, then it ought to be rejected. And for that 
he cited 3 Bulſir. 198, 199. Prehy verſ. Lumley, in an action of 
cape” i the ſheriff upon a meſne proceſs : the defendant 
ed, that he had taken the party upon a latitat, and that 
bringing of him from lington pracdicto he was reſcued, and 


the return of the reſcue; and exception taken to the 


that the pr gedliclo Was ſurpluſage and idle. So 1 Lutw. 
ambard verſ. NMinggfortb: debt upon a bond to Perform 
award, the defendant pleads uu, agard, the plaintiff replies 
out an award, that the 1 ſhould pay to the 
| at the houſe 5 the plaintiff apud &. Venoal praedictum, 
nd l a breach in non- payment; and exception was taken 
Low dickum, becauſe there was no Sevenoak mentioned be- 

Te ltved. that the ane was void. He ſaid, there 
8 to ſay ſciens, becauſe the fact itſelf, as it was laid, 
ne. He ſaid, that uf pon the whole, ta Ct 
Ogether, it appeared to 1 2 cheat. 


* 


EZ Fe 
ing all the indict- 


hief juſtic I do not know what vinum ͤaprdelcinſeim is. 


Fell juſtice. The ſtatute of maint tena. ice mentions pretenſed 
cht, arid yet a pretenicd right! is no right at all. | 


* 


fault to buy UNUM 2 mnſum, pretenſed wine 


da. He ſaid, he admitted the caſes cited for the defen- 


1 Lev. 203. 


prdudick. he ſaid, that muſt be applied to vin; praetenſi; but if 


becauſe there was no iflington mentioned before ; but 


The chief LE It is a fault to bi uy Wy right, but it is no 
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Wilt Powell juſtice, Pretenſed child in the language of india 
Ai ments is, where a woman pretends to be with child. M. 
i Southouſe, you do not anſwer the exception, that the quantity 4 
bill not ſet out, for it ought to appear, that the court may Kno 
'lt how to ſet the ſine. 5 , 

14 Chief juſtice. Be the quantity of the wine what it will, the 
„ cheat is of the hats. 95 | 

Mi Powell juſtice. If a man ſhould bring treſpaſs for taking 2 
[| great many hats ad valentiam 100 l. that would be naught. 

1 Chief juſtice agreed: but the reaſon of that caſe is, becauſe du. 
wy mages are to be recovered for the hats. | 
4 Pmooell juſtice. There is the ſame reaſon here, becauſe we are 
Mit to ſet a fine. As to the ſciens, that it is neceſſary to be laid: ſup- 
it poſe a man ſhould take bad money, and put it off again ; that is ng 
I crime, unleſs he knew it to be bad. JO 


Chief juſtice. Beſides, perſonating a man is no harm, unless 
1 . it be to an ill intent. Why ſhall we preſume the defendants 
| | 
| 
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knew wine better than the proſecutor ? 
Powell juſtice. A man may buy bad wine, and {ell it again, 
without knowing 1t was bad. EE | 


The chief juſtice ſaid, that the fact as it appeared upon the 
evidence was criminal. This caſe was firſt moved in Michaelnas 
term 3 and ruled to ſtay. guouſgue, &c. Then Mr. Southouje 
TE moved for judgment Paſch 4* and it was ſpoke to the effect 

as before. And now the laſt day of this term, as Mr. Pengelly 
. told me, judgment was given for the Queen. And the court ſaid, 
| - that the quantity is not neccfiary to be ſhewn, and that here 
| was enough ſect out, to ſhew the defendants to be cheats. 
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Speed wer; Parry, 
Mich. 3 AN B. R. Kot. 222. 


N action upon the caſe was brought for theſe words ſpoken of s. c. Salk. 
A the plaintiff: * You are a raſcal and a villain, you have forgot 697. 

« fince you lived in the Black bull yard, there you could procure ue pre 
broad money for gold, and clip it when you had ſo done; and TNT bs 20 


« then the ſhears could or | uy ; an ill thing, 
| | 1 Roll. Abr. 


* | N . 
Mr. ſerſeant Darnall moved in arreſt of judgment after. a verdict vine 38. 90 


for the plaintif, 2 that theſe words were not actionable, for that they be law. 
imported only a power, and not any act done, and every man had 

& power to clip money, and as he had a power to do it, fo he had 

lip to let it alone. And he cited 1 Roll. 51. &. 4. if a man ſays 

of another, He kee peth men to rob me,“ no action lies: and that 

To ords ought to be taken 1 in the moſt favourable ſenſe. 


Mr, Mountague for the plaintiff argued, that this wonk in com- 
mon parlance imported an act done. And the court were of the 
ſame opinion. And Powell juſtice ſaid, that where words were 
only potential, but a time and place was added, there the words 8 3 
imported an act done; for they cannot import a bare power in that ſon, as if a 
caſe, becauſe a man has the power every where alike, as well any of * 
J. S. who 
where elſe as in the Black bull yard, And he reſembled it to a caſe | is dead, ſhould 
which was in the Common Pleas Trin. 12 Will. z. Horne * {xy to another, 
P _ . here an action Was brought for theſe words: 
pence We far VE 1 5 thes re the words were held to ts ac- e 
ben becauſe they imported an act done; for from a bare power, PL 
ac could never have been the better able to ſpend money at law. 
170 the chief juſtice agreed it was a caſe in point, becauſe there the 
rence of the charge was only in the tenſe, and that in the po- 
al mood, as it is hve, 


Horne verſ. 
Powell, 


Ar. ſerjeant 3 to encounter that caſe cited 1 Rl. + 9. 
here an action was br ought for theſe words: „Thou muſt needs 
be richer than I, for thou didſt coin thirty new ſhillings in a day, 
thou art a coiner of money ;”” and reſolved, that no action lay, 
becauſe in he was a coiner of money in the mint, and 
earned money. by it, But the chief juſtice and Powell both ſaid, 
that if that caſe were to be adjudged now, they would adjudee it 
othe TW tie. And Mr. Page e. a . in the Common Pleas, 
Winch Vowel ag greed, where theſe words, You are a coiner of You are » 


| CC PO Bk 3 © 
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Bev, 
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money,“ were reſolved to be actionable; and the caſe in Rol 
Abridgment denied. 8 


The chief juſtice ſaid, that words ſpoken ironically would be 
actionable, and remembered the caſe, where a man ſaid of A receiver 
of the revenue, © Mr. Decerver has deceived the King ;” and fe. 
ſolved, that it was actionable. And Powell obſerved, that that Was 
a ſtrong caſe, becauſe the words were actionable upon the account gf 
the plaintiff's office of receiver only. | 


This caſe was firſt moved the firſt day of the term, and a rule 

to ſtay guouſque, as uſual. And then Mr. Mountague moved for 

judgment. And the court all along inclined for the plaintiff, but 

took time to conſider ; and as Mr. Pengelly informed me, the lat 
day of the term gave judgment for the plaintiff. 


Follet wer/. Troake et alios. 


A cuſtom of a N treſpaſs for chaſing his ſheep, viz. 200 ſheep, that were feed. 
manor for the I ing upon, and uſing his common, and impounding them; the 
reeve to make 


1 dritt of the defendant as to the vi ef armis pleads not guilty; and as to the re- 
cattle at avy ſidue of the treſpaſs, dicit quod tempore quo, &c. et diu ante tranſ- 
= 2 gr ſſionem praedictam, the place where was clauſum paſiurae con- 
of che ſteward. Tiuens, Ac. parcella manerii de C. infra manerium praedictum in 
comitatu praedieto, infra quod quidem manerium ſunt, et a toto ten- 
pore cujus contrarii memoria hominum non exiftit fuerunt, diverſa 
tenementa cuſtumaria infra manerium praedictum fecundum conſuetu- 
dinem ejuſdem manerii; quodague quiiibet tenens cuſiumarius tenement! 
cuſtumarii maneri C. praedicti, et omnes illi, quorum flatum ipſ- 

habet, de toto tempore cujus contrarii memoria honunum non exiſit 
haberet communiam paſlurae in praedicto loco in quo, annuatim et 
quolibet anno per totum annum pro omnibus magnis averiis Communt- 
calibus in et ſuper tenementis ſuis praeaittts levantibus et cubanttbus, 
ac pro certo numero cvium in et ſuper tenementis ſuis praedictis he- 
vantibus et cubantibus reſpective, ratione reſpectivorum tenementorum 
fuorum cuſtumariorum inanerii praedlicti tanquam ad tenementa cuſtu- 
maria ſua ibidem reſpective ſpectantom et pertinentem ; quodque fer 
confuetudinem manerii praedicti a toto tempore fſupradifto ibidem ui 
tatam et approbatam ballivus, Anghce the reeve, ejuſdem maner't 
cum tenentibus ejuſdem manerit, vel aliquibus eorum, ſumul cum ali 
quibus alis perſons auxilantibus et juvantibus, guandocungue fer 
ſeneſchallum, Anglice the ſteward, manerii praedicti pro tempore 
exi/tentem juſſus, effugavit, Anglice hath driven, oves in et faber 
 communiam praedictam depaſcentes, et eaſdem imparcavit in aliqus 
loco infra manerium praedifum ad examinandum ft aliquis non 
l- 


* * —_—— 
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* ſaunari us tenement! cuſtumarii maneri praed! 2 ſuperoneravit, 

Anglice hath charged, communiam praedictam depaſcendo et utendo 
gammtiniam praedictam per majorem ovium numerum, quam Abi de- 

hitum per conſuetudinem maneri Praedici Valtoie zenement1 ſeu tene- 
mentorum ſuorum cuſtumariorum maneri praedicti reſpeeive ; quod- 

ue per conſuetudinem praedictam 1 aliquis tenens tenement! cuſtu- 

"arti manerii praedicti ſuper examinationem et ſcrutationem prae- 

Gam inventus fit habere majorem numerun ovium utentium et de- 
aſcentium Ccommunian ratione tenementorum ſuorum praediGorum. 
reſpective tempore efugationts praedictae, Anglice the driving afore- 

lad, quam ibidem habere debet per conſuetudinem manerii praedi&: 

rations tenementorum ſuorum praedictorum reſpective, quod tunc tot 

ues talis tenentis, quot ſunt ibidem ſuper numerum ſuum reſpefttive fic 

ut praefertur debitum, detinenatur in parco praedicſo, tanquam averia 
venta dampnum facientia in communia praedicta, quouſque pro 

1 22 prabelictis fer oves praedietas fic factis ſatisfaciatur, ſeu 

| guoti/que oves Ppraedictae per debitum legis curſum deliberentur er 

quod tot oves tenentis quot ibidem depaſcere debent per conſuetudinem 

monert! pracdicti in largum ire pernuttantur, et in communiam prae- 

difam remittantur. And the defendant farther ſays, that the 

lintiff was a cuſtomary tenant of the ſaid manor : and that he 

and all thoſe, Cc. ought to have common for a hundred ſhee 

only, and ſo brings the defendant within the cuſtom : and that 

upon the drift the plaintiff had ſurcharged one hundred ſheep, and 

that the defendant detained one hundred ſheep, parcel of the two 
hundred, in the pound, guouſgue, and let the other hundred go 

back into the common. To this plea the defendant demurred. 


Mr. Sgiib to maintain his demurrer took theſe exceptions to 
the plea, Firſt, that the cuſtom was unreaſonable, for the drift 
to be made at the diſcretion of the ſteward; it ought to be upon 

a ſurcharge, or at ſome certain times. Secondly, that theſe cuſto- 
nary tenants muſt be taken to be copyholders, and then the pre- 
icription is ill; for copyholders cannot preſcribe in a gue eftate. 
Thirdly, that the cuſtom and preſcription were confounded. 
Fourthly, that it was ſaid per conſuetudinem proediffam, where it 
ought to be conſuetudinem manerii praedicl. 


But this notwithſtanding, the court gave judgment for the de- 

fendant, /, on the firſt argument. Firſt, all the court agreed, 

that it was a reaſonable cuſtom, for the reeve to make a drift by 
the appointment of the ſteward. In caſe of common ſans nombre, Surcharge of 
if there be a ſurcharge, it muſt be remedied by a writ of admeaſure- common. 
ment. But where the common is for a certain number, there a! 24. 290. 
drift is very reaſonable, For until a drift is made, it is hard to-“ 
know whether there be a ſurcharge or no. And for that reaſon 
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not to be drove out of that. But the court reſolved, that it was 


8 ©. Salle. 
Bit. 

Ante 1179. 
Merentoris 
feifferis, An. 
glice. ] 
Regina verſ. 
Corniſn. 


poſſible to know, whether there be a ſurchage or no 


might have a common by preſcription, and a drift of that common 


but that ſeemed a ridiculous objection ; and the rule was. made ab- 


drifts of commons may be by cuſtom, and there are ſuch 
in all waſtes. And it is unreaſonable to ſay, the drift (hall 
unleſs there is a ſurcharge, becauſe till the drift is made, 


cuſtom | 
Not be, 
it 18 Dot 


- ; . . ; 3 and the 
intent of the drift was to diſcover the ſurcharge. This is ally 
il 


more reaſonable than a cuſtom to drive the common at a certs;, 
time ; becauſe if that were the cuſtom, the commoners Would "I 
charge the common all the reſt of the year, except at thoſe times 
and ſo the cuſtom would be ineffectual for the end it was intended | 
As to the ſecond exception, it was reſolved, that it cannot be 
aken to be copyholders, for they are ad voluntatem domini; 


therefore they mult be taken to be cuſtomary treeholders, and con. 
ſequently the preſcription in a gre eat, good. Indeed if they had 
been laid to be copyhold tenements, then they muſt have laid 
cuſtom for the common, and the preſcription would have been il. 
As to the third, they reſolved that the cuſtom and the preſcription 
were diſtinct, the preſcription for the common, and the cuſtcn 
for the drift. And it might well be, that the freehold tenant; 


by cuſtom. As to the ſourth they reſolved, that it was very fuily 
laid before, that there was a cuſtom within the manor, Cc. and 
that the words per confuetudinem pracdifam related to that, 


Mr. Squib then took another exception, that the cuſtom was 
ill, to impound them any where within the manor, for that they 
ought to be impounded ſomewhere within the waſte, and ought 


good, to impound them any where within the manor. And Holt, 
it was reaſonable to drive them off the waſte, becauſe the common 
was to be cleared of them. judgment was given for the defendant, 
niſi, Sc. The laſt day of the term Mr. Sub moved it again, and 
took another exception, that this drift of common was repugnant 
to the preſcription; for that was to have common annuatim et g.. 
libet anno per tetum annum, which was interrupted by this drift: 


— 


ſolute, as Mr. Salsecld told me, and his plea confirmed. 


Regina ver f. Harper. 


| | 3 

HE defendant was indicted for uſing the trade of a merchant MR J 

. taylor, not having ſerved an apprenticeſhip to it, &c. And 5 
Mr. ferjeant Broderick moved to quaſh it, becauſe it was not 2 : 
trade within the ſtatute ; and it was quaſhed, 7ſ before the end of = 
the term. And ſome days after Mr. Eyre moved to quaſh an n- } 
dictment againſt one Corniſt, for uſing the trade of a ſcamſtreſs, 1 2 | 

| 3 b N or 


_=— 


1 R | 22 8 2 A | OY = 
Trin. I erm 4 Annae reginae. 1189 

for the ſame reaſon, But the court refuſed it, becauſe they faid 
| they could not take notice what was, or what was not, a trade 
within the ſtatute. | But there being an averment in the indictment, 

chat that was a trade uſed within the kingdom of England, at the 

-ne of making the ſtatute of 5 Elig. and the words of the ſtatute 

being general, any craft, miſtery or occupation now uſed or occu- 

ed within the realm of England or Wales; if this were not a trade 

wichin the ſtatute, the defendant would have the advantage of it 

pon not guilty. And Mr. Eyre remembred the caſe of the Queen 

acainſt Harper. But the court ſaid, that caſe differed from this, 

and that the reaſon why that was quaſhed was, becauſe they could 

not underſtand what a merchant taylor is; and that there was no 


{ch trade. 


Note, Mr. Eyre ſaid, he had known many indictments on this 
| ſtatute quaſhed for that exception. And it ſeems to me, that what 
| is craft, miſtery, or occupation, is matter of law. 


Regina ver}. Wyatt. 


HE defendant was indicted at the aſſiſes at Suſſex. And the s. c. Salk. 
4 indictment ſet forth, that whereas one Thomas Naſh 28 Au- 175, 38. 
% 13 Mill. 3. was convicted befor juſtices of LR JO 
gut 13 Mill. 3. was convicted before two juſtices of peace upon \ . -.- 
the information of one W. M. and upon the oath of R. H. of being Prepares 


for not return- 


aiding and aſſiſting to one E. R. in the unlawful killing of five ing two juſti- 


deer, upon the 11th of April then laſt paſt, in the park of Sir 5er ling 4 
. M. And whereas the ſame T. N. on the ſame 28th of Augu/t oP as Auf 


was convicted before the ſame juſtices upon the information of the cConviction of 
ſame V. M. and upon the oath of the ſame R. H. of being aiding wn een, 
and afſiſting to the ſaid R. H. in the unlawful killing of two deer 
upon the 8th of July then laſt paſt, in the park of M. M. and C. M. 
and whereas the ſaid two juſtices afterwards, vis. the 24 of Sep- 
lenber in the ſaid year, at Arundel in the county of Suſſex, make 
a warrant under their hands and ſeals directed to all conſtables, head- 
- boroughs, and other officers of the ſaid late King, within the ſaid 
county, to levy by way of diſtreſs of the goods and chattels of the 


1 
dIOre 


reſaid 7. N. five ſeveral ſums of 304. amounting in the whole 
to 150/, by him forfeited for the firſt mentioned offenſe, et quod | 3 
iff, vel eorum aliqui retor nan facerent, vel eorum aliquis retcr ain 10 5 2 
Jacerct, praefatis juſticiarits vel eorum uni ad certum diem abbinc 2 
e practeritum in eodem warranto mentionatum qualiter warrantun 
ug ſuerit exccutum ; and then ſets out in the ſame manner an- 
Cer warrant on the ſecond conviction ; which ſeveral warrants q 
j 97 65 ſcilicet, 2 Septembris anno ſupradicto, were delivered to ons b 
Richard Matt, then being one of the conſtables of the hundred 3 | "1 
5 X - of — 
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vil of A. in the faid county, vis. apud Felpham praedifum i Ty 
1 tatu praedifo to be executed: the faid Myati afterwards, 515 i 
15 ſaid 2d of September, at Walberton in the faid county, and Wade: 
100 the ſaid hundred, by virtue of the ſaid ſeveral watrants, levied th | 
I money of the goods of Naſh, yet the faid Wyatt, the ſaid 2 gm, 
Cl anno ſupradifto, ſeu unquam poſtea to the taking of the indictmegt 
fl non fecit, nec ſieri cauſavit, praefatis the juſtices, ſeu eorum alu 
418 aliquam retornam of the faid warrants, or either of them, ſeu . 
4 liter et quomodo executi fuerint warranta illa, vel eorum alterutri 
[i prout he was commanded by the reſpective warrants, ſed ret 
ill of the ſaid warrants, or either of them facere to the faid juſtices 
1A or either of them, illicite, obftinate, et contemptuoſe adit 10 
ll l Felpham praedictlum in contatu praedicto recuſavit et denegavit, ef 
Mil i adbuc recuſat et denegat, Cc. The defendant to this indiqment 
Will pleaded not guilty; a venire facias was awarded de vicinets 4. 
4 Felpham, and he was tried and was convicted at the aſſiſes. And 8 
Wh 4 certiorer: was brought by the direction of Goul judge of aſſie, WM 
[ij and the record removed into the King's Bench. And there ate; 
hy three ſeveral arguments by Mr. Mountague, Mr. Eyre, and Mr 
1 Mhitaleen for the defendant, and by Mr. ſerjeant Broderick, and 
1 Mr. ſerjeant Cheſhyre, and Mr. Attorney for the Queen, judgment 
. was given for the Queen, and the defendant fined 2001. which | 
0 woas the ſum levied, by the opinion of the three judges againſt Hit | 
1. chief juſtice. e . 
1 The caſe was argued ſeriatim. And firſt Gould juſtice argued 
_—_ for the Queen as to the firſt objection, that the conſtable is not 
' 1 : __ obliged by law to execute the juſtices warrant in this caſe, That 
ö 1 | - Conſtable ob. ſtrikes at the act of 13 Car. 2. ef}. 1. c. 10. againſt deer-ſtealers, | 
. liged to are for there in the ſame manner as here, the penalty is directed to be | 
_ f ace, en levied by way of diſtreſs, upon the goods and chattels of the of- | 
1 _ © conviction of fender, by warrant under the juſtice's hand before whom fuch | 
13 | deer tealing. conviction ſhall be made; but no officer named, who fhall exe— 
; Yi | = cute the warrant, no more than here. But upon both acts, the 
—_ : 8 : conſtable is to execute it. For the penalty is to be levied by Wal- 
14 LT rant of the juſtice ; therefore he is not to levy it himſelf, and therc- | 
1 fore he muſt ſend the warrant to his officer, which is the con- 
1 #} — a whe ſtable, Ana a conſtable of a hundred is as much an officer to the 
fi much officer Juſtices of peace, as a conſtable of a pariſh, And he is properer, | 
wu of the juſtices becauſe he has a larger juriſdiction, for the goods might be out 0! | 
1 25 conſtable of the limits of the other's juriſdiction. Befides, when this power 5 | 
Wu 2 pariſh, | noone MP 8 Es 
j q if veſted in the juſtices of peace, they muſt proceed to execute . u 
A the ſame manner as they do other things in their power. As if an 


act of parliament were to make any thing a nuſance, the party who 
ſhould be guilty of it muſt be proceeded againſt of conſequence 1. 


the ſame manner, as for a naſance at common law. n 


„ a. 3x = wo wa MM nc. ms 
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4s to the ſecond objection, that when the convictions are ſet out, 
there is no concluſion prout pates per recordum, and that the ve- 
nire facias is only de vicineto de Felpham, and not of Arundel, 
where the warrant was made, and Walberton, where it was execu- 
ted; whereas it ought to have been from them as well as Felpbam, 
I anſwer, that thoſe matters are only inducement, but that which 
is the git of the charge, and makes the offenſe, is the contemptu- 


which comes up to this; where the defendants were indicted for 
not obeying an order of ſeſſions; and exception was taken to the 


made; and it was held to be good, becauſe the neglect was the git 
of the indictment, and the order was but inducement, But it is 
otherwiſe in caſes of indictments for forging a deed at one place, 


both places. 


As for the power given in the act to the proſecutor to detain the 
perſon convicted in cuſtody, till a return can be made to the war- 
rant of diſtrefs ; from whence it is inferred, that the proſecutor is 
alſo to execute the warrant of diſtreſs; that ſeems to me to be no- 
thing to the purpoſe. = | 


Powys juſtice for the Queen : it is requiſite there ſhould be a re- 
turn made of the warrant, that the juſtice of peace may know what 
1s done upon it. Firſt, becaufe of dividing the monev levied as the 
act directs, which is to be directed by the juſtice. Secondly, be- 
cauſe if there be not ſufficient diſtreſs to be had, there is to be ano- 
ther puniſhment inflicted, in the nature of a ſecond judgment, vi. 
impriſonment for a year, and the pillory. Thirdly, the act of par- 
liament directs the offender to be kept in cuſtody, during ſuch rea- 


which ſhews the act intended the warrant ſhould be returned: and 
the return of the warrant is part of the execution of it. And a 
conſtable refuſing to execute a warrant of a juſtice of peace, is in- 


dictable. And ſo is 2 Roll. Rep. 78. 


As to the objection, that the conſtable is not obliged to execute 
this warrant; it was intended by the act of parliament that the con- 
fable ſhould execute it. For the money being to be levied by 
warrant under the hand of the juſtice, and it not being ſaid in the 


be 
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ouſly not returning the warrants. And there was a caſe Paſch, 1 Sid 208. 
16 Car. 2. Rex verſ. the overſeers of the poor of Sr. Clements, Keb. 999- 


indictment, becauſe there was no place laid where the order was 


and publiſhing it at another; the jury muſt come de vicineto ot 


ſonable time as a return may be had to the warrant of diſtreſs; 


act who ſhould execute the warrant, the conſtable muſt execute it, 
who is the proper officer attendant on the juſtices of peace. And 
beſides there are ſeveral things appointed in the act of parliament to 
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be done by the conſtables; as detaining the offender in cuſtody, fl. 


a return may be made to the warrants, ect. 4. ſearching for ver: 
ſon, ſkins of deer, and toils, ſect. 3. which ſhews that the ang 
makers looked upon him as the proper perſon in this caſe, And 1 
to the objection, that it may as well be the proſecutor, becauſ. 
power is given to him by ect. 4. to detain the offender till a return 
may be made of the warrant ; I anſwer, that he is only named for 
that particular purpoſe. | 


As to the objection of the want of prout patet per recordum, that 
is but inducement, and the git of the offenſe is, the not returnino 
the warrant. As to the objection, that there is a miſ-trial, I think 
this is the very beſt place from whence the jury could come, it he. 
ing the place where the warrant was delivered, which is the place 

which has the neareſt relation to the offenſe. Alſo this indictment 

Venus. is for a non feaſance, and therefore any place may be laid, it is not 
material what; but the place that is laid here is as right as can be. 
Alſo it would have been good, if it had been, that he refuſed gene- 
rally, without any place. e 


Pell juſtice for the Queen. The queſtion is, if this be a good 
indictment, and I hold it is; a neglect of duty in an officer is in- 
dictable at common law, and this is an indictment at common law. 
And that takes away the exceptions to the indictment from the ſta- 
tute, For this is no otherwiſe an indictment upon the ſtatute, than 
that the ſtatute makes it the conſtables duty to execute the warrant, 


But it is objected, that the executing. of this warrant is not made 
part of the conſtables duty by this ſtatute, But to this I anſwer, 
375- that conſtables are known officers to juſtices of peace. And if an 

act of parliament ſays, a juſtice of peace ſhall grant a warrant; of 
conſequence of law it muſt be to the conſtable. Conſtables were 
officers at common law, they were conſervators of the peace for 
things within their view, and ſome held they might take a bond, 
But they are not judges of record. But ever ſince juſtices of the 
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peace have been erectcd, conſtables have been their officers, and 
Juſtices cannot conſtant experience is ſo. Sccondly, juſtices of peace cannot com- 


command the mand the theriff, unleſs power is given them ſo to do in the act 
ſheriff without ö | 


foecial power Of parliament. And that ſuppoſal, that the party ſhould execute 


given them. the warrant, is harſh; for that is a practice never known in the 


law, but it muſt be done by the uſual officer. And I believe there 
are many acts of parliament, which impower juſtices to grant war- 
rants, that do not mention that they ſhall be directed to conſtables. 


If a juriſdiction of a new matter were given to this court by act of 


parliament, we muſt proceed in it according to our old forms. 80 


juſtices muſt grant their warrants to their known officer. My 775 
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(ale 4 Inſt. 267. ſays, that a conſtable of a hundred was not an 
ficer at common law, but created by the ſtatute of Mincheſten. 
But I hold that he was an officer at common law, and the ſtatute 
G Jinchefter only enlarged his authority in ſome particulars, And 

o it was held by my lord chief juſtice Hale in the caſe of Rex wer/. , Keb. 233, 
King : and the caſe of the King verſ. Samois, Hil. 16 & 17 Fac, 
cited for it. And the new authority, which was given them by the 

ſtatute of Wincheſter, was what occaſioned the miſtake. And fo 

they are officers of the peace, and officers to the juſtices of peace, 

where no particular officer is named. N 


The convictions are but inducement, and therefore they may be 
pleaded without prout patet per recordum : the git of the offenſe is 
the not returning the warrant. And there are many caſes, that 
where a matter of record, which is alleged in pleading, is only in- 
troductory, it is not neceſſary to aver it by the record. 


The warrant requires a return, ſo is the warrant itſelf expreſly, Warrant of 
And it is neceſſary on the frame of the act of parliament. For, as ere 
my brother Powys ſays, the offender is to be kept in cuſtody, till a 
teturm may be had to the warrant; and for that reaſon the return 
ought to be ſpeedy, that if there be ſufficient diſtreſs, the offender 
might be delivered out of cuſtody; or if not, the juſtice might pro- 
ceed to give ſuch farther judgment as the act directs. And in order 
to that, the juſtice ought to know, what is done on the warrant, 


It is objected thirdly, that the venire facius ought to have been Penne. 
from all the places mentioned in the indictment. But as to this, 
the difference is, where the matter in ifſue ariſes in ſeveral places, 
there the venue muſt be from all the places. As where a preſcrip- 
tion for a way from A. through B. to C. is in iſſue, the venue muſt 
be from A. B. and C. So where the appendancy of common in 
A. to lands in B. is traverſed, the jury muſt come from both pla- 
ces. But though a matter arifing in another place is neceſſary to 
be given in evidence, yet if the iſſue be not upon it, it is otherwiſe. 
And to that purpoſe is the caſe of Clerk verſ. Wood, Hutt. 39. 
Hab. 305. 1 Jones 2. where the plaintiff declared, that he was 
leiſed in fee of a houſe in D. and that the defendant was ſeciſed in 
fee of ſeven acres of land in D. and that he and all thoſe, Fc. had 
had a way over the ſaid ſeven acres to a place in S. and that the 
defendant had plowed up the ſeven acres, &c. and upon not guilty 
pleaded, the venue was from D. only, and it was reſolved to be 
well: for not guilty being pleaded, the fort in plowing up the 
Way is only in iſſue, though the right to the way muſt be proved 
upon the trial; and therefore the venue need be only from D. 
ocherwiſe if the defendant had traverſed the preſcription, And the 
ns * difference 
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difference is, where the priſcription is in iſſue, and where the 65 
only. As upon a plea of not guilty, 3 Cro. big. Sidenban gs 
Robins : an action for ſtopping a way: the ſame caſe and the wa 
difference. 3 Cro. 751. Leeds verſ. Shakerley : an action upon a 
caſe for ſtopping his water-courſe to his mill, and the declaraticy 
of a water-courſe running by three vis A. B. and C. to his mil 
and that the defendant ſtopped the water-courſe in A. and upor: 
not guilty pleaded, the venue was from A. only, and held well 
the iſſne being not guilty ; otherwiſe, if the iſſue had been upon 
the preſcription, 2 Cro. 631. Burbolt verſ. Kent, raviſhment of 
ward: the plaintiff declared, that the anceſtor of the ward held 
Jands in S. and T. of the plaintiff, as of his manor of S. Ec. and 
the defendant raviſhed the ward apud S. and upon not guilty plex. 
ed, the venue was from S. and affign'd for error, becauſe it ought 
to have been from the manor of S. or from that and J. but reſol- 
ved to be well, not guilty being pleaded : for then the iſſue is upon 
the raviſhment, which is laid at S. but otherwiſe if the iſſue had 
been upon the tenure, for then it ſhould have been from the manot 
of §. and 7. And yet in both thoſe caſes the tenure, and alfo 
the water-courſe, mult be given in evidence; but the iſſue is direct. 
ly upon the fort, and but incidentally upon the tenure, &c. But it 
is objected, that the venme ought at leaſt to have been from two 
of the places; Felpham where the warrant was delivered (and that 
place all agree it ought to come from, for that is the moſt materia 
thing) and it ought to be alſo from Walberton, the place where the 
money was levied. But that I deny, for the matter of the money 
being levied might have been left out of the indictment, though it 
will be an aggravation of the fine, for the offenſe is not returning 
the warrant. And in caſe this had been an action to recover dama- 
ges, this might have been an objection, becauſe the jury ought to 
have inquired into the levying the money, in order to have enabled 
them to aſſeſs damages. But upon this indictment it was enough to 
prove a delivery of the warrant. | EI, 


As to the objection, that there ought to have been a place ex- 
preſſed in the warrant, where it ſhould be returned; that was not 
neceſſary, nor ever is inſerted in any warrants, And if the juſtice 
was not to be found, that would have been a good excuſe for the 
conſtable upon his defenſe ; but we muſt preſume he was in the 
way. If indictments will not lie in this caſe, the act of parliament 


will ſignify nothing. 


There ought Holt. chief juſtice for the defendant : I make no queſtion but an 
do de tine ard mnarcttment will lie in this caſe, but I do not like this. The con- 
proce ag. HADIE is a proper officer to execute the warrant; but that which 


— ſticks with me is, that there is neither time nor place opts 
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the warrant, when and where it ſhould be returned; whereas there 9 1 4 
ought to be both: and all proceſs in the ſuperior courts are ſo. 
Maſt the conſtable ſeek the juſtice all over the county? Indeed 
original writs in this court are returnable zb:crungre ; but the ſheriff 
i an officer to this court, and therefore muſt take notice where the 
court fits. But bills in this court have a place of return, and fo has 
all proceſs that iſſues out of the Common Pleas and Exchequer. 


And it is reaſonable for the juſtices of peace, who have but a ſpecial 


authority, to inſert a place of return in their warrant, 

2. The time when the warrant was returnable is not ſet out. 

All that is ſaid is, that it was ad certum diem longe abhinc praoteri- 

/um ; but the certain time ought to have been ſet out, for it might 

be delivered after the return was out. It is ſaid, that pofea, ſcilicet | 
the ſaid ſecond of September, it was delivered to the conſtable the it ſeems, this, 
defendant to be executed; but that is but evaſive, for it might be is another 
delivered after, and alſo after the return was out, and it is not ſuf- bs 
ficiently laid, that it was otherwiſe. And if it was fo, then the it ſhould have 
not returning it is no offenſe; for a man is not bound to execute a been, cen et 
warrant, that is delivered to him after the return is out: for after l, for 
the return is out, the warrant has loſt its force. The indictment the time under 
would have been better, if it had been for neglecting to execute the 3 
warrant, for if he had not paid every perſon their ſhare, the defen- bie. 


dant had not executed the warrant. 


The caſe cited by my brother Gould of the King ver. the over- 
ſeers of St. Clements was a plain caſe, becauſe the non- execution 
was in the pariſh of St. Clements. But there is no more reaſon in this 
cafe to ſay, the neglect was at Fe/pham, than at any place elſe. 


As to what has been ſaid about a high conſtable, though the High confta- 
caſe of Sharrock verſ. Hannemer, 3 Cro. 375. is, that a high con- ble. 

ſtable cannot arreſt a man for a breach of the peace within his 

view, for that he was not ſuch an officer, nor conſervator of the 

peace, whereof the common law takes any notice, for he is not 
mentioned in any book; yet that has been ſince contradicted in my 

lord Hale's time, Mich. 25 Car. 2. And it has been held, that a ; Keb. 251. 
high conſtable was an officer at common law, and had power to 

do all things, which a petty conſtable can do. | 


Judgment was given for the Queen by the opinion of the three 
Puiſne judges. - = —_ 


Upon the former arguments of this caſe, the chief 1uſtice and Puniſhment 
Powell and the court held, that in caſe an offender was but once = deer-fieal- 
: convicted, and had goods only ſufficient to ſatisfy part of the ſum * 

3 3 3 forfeited, 
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Conviction 
pleaded. 


Diſcharge by 
the act for 

poor priſoners 
' pleaded in bar 


of a bond of The chief juſtice took the exception, that the condition of the bond 
not appearing, the whole 200 J. muſt be taken to be a debt, and 


200 J. 


forfeited ; that his goods could not be taken, but he muſt be 1 
ſoned for a year, and ſet in the pillory. But in caſe be were tice 


convicted, and had goods ſufficient to ſatisfy one conviction be 
not both; he ſhould pay one, and ſuffer corporal puniſhment for 
the other. But the law never intended he ſhould ſuffer both wa 5 
upon one conviction, to pay part, and be ſet in the pillory for the 
reſidue. : * 


The chief juſtice ſaid, that upon the return of want of diſtreſs 
the juſtice of peace ſhould make a record of it, and give judgment {6 


the corporal puniſhment, 8 | 


The chief juſtice and Powell alſo held, that the conſtable was not 
obliged to return the warrant itſelf to the juſtice, but might keep 
that for his own juſtification, in caſe he ſhould be queſtioned for 
what he had done; but only to give him an account what he had 
done upon it. ö 


The chief juſtice held, that it was not neceſſary, to ſet out 


the convictions in the indictment at large, but only ſhortly, that 


ſuch an one was before ſuch and ſuch juſtices convicted ſecundum 


formam ſlatuti, et ſuperinde a watrant was iſſued, Sc. 


Gerrard ver /. Delaval. 


N action of debt upon a bond of 200/. the defendant, without 
craving oyer of the bond or condition, pleads that he was dif- 


charged by the act of poor priſoners 2 F 3 of this Queen, cap. 15, 


conſequently the defendant not within the act of parliament (though 
in truth the bond was only for payment of 100 J. and for this rea- 


| ſon judgment was given for the plaintiff by the whole court. For 


they could not take notice, but that the whole 200 l. was a juſt 
debt to the plaintiff. Ore Fe 


The chief juſtice ſaid, that there were three ſorts of diſcharges 


by this act. Firſt, the original diſcharge by the juſtices of peace 
at ſeſſions out of actual cuſtody. Secondly, if a perſon ſo diſcharged 
was arreſted again, there was a ſecond diſcharge upon common 


bail. And a third, whereby the body of the debtor was exempted | 
from being liable to be taken in execution. But that the prov! 


extended to all theſe, that no perſon ſhould have any benefit of any 


of them, that was indebted above the ſum of 100 J. principal mo- 
ney and damages. | 
— 
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pęævell juſtice ſaid, that if the money in the condition Was not. Tur 
* Oteè, this 
daid at the day, the intereſt was damages 5 


judged in Michaclmas term following, and inſerted here by miſtake, 
9 very. Peirſon. 


A Writ of er ror of a judgment given at the ſeſſions for the S. C. Salk. 

county of Middleſex at Hickes's þall by the juſtices of peace 3 

= upon an indictment, which ſets forth, that the defendant, ment lies for 
bach a day and year, and at divers other days, at ſuch a place, por com- 
fi , adbuc eſt communts lena, Anglice a common bawd, ef pro $4 we 
road et luci fuo proprio adtunc er ibidem quaſdam male difpofi- 256, 311. 

100 porfmas tam homines quam mulieres in diverfis domibus lupanari- 3 pink 

bus Core? ire, ſcartationem et fornicationem committere, adtunc et: Lov 299. 
Videm illicite procuravit, in contempium, &©c, To this indictment W 
18 Aena pleaded not guilty, and was convicted, and fined 
0 /. And the judgment was reverſed ; for the indictment ought 
to have been, for keeping a common bawdy-houſe. But what is 
charged in this indictment is but ſolicitation of chaſtity, which is 
4 mw ritual offenſe, and not inquirable or puniſhable at common 
law, And ſerjeant Broderich relied on the difference in 1 Roll. 44. 
1.8, 9. where it is reſolved, that for ſaying a woman is a bawd, 
no action will lie at common law; otherwite, if you ſay the is a 
bawd, and keeps a bawdy-houſe ; becauſe that is an offenſe in- 


qual and puniſhable 1 in a leet. 


8 65 


t was agreed both by the court and counſel in this caſe, that if 

a perſon was only a lodger i in a houſe, yet if ſhe made uſe of her 
room for the entertaining and accommodating people in the way of 
4. ba dy- -houle, it would be keeping of a bawdy-houſe, as much 


it. 


as if the had t the whole houſe. 


Regina der/. Weſton, 


FT HE defendant was adjudged by two juſtices of the peace, S. ©. Salk. 
1 to be the father of a baſtard child; and the order being re- Si, Parigt 
moved into the King's Bench by certiorari: ſeveral c e Law, cap. 37. 
were taken to it. 8 . 28. 


That the juſtices had ordered the weekly L to be Juſtices of 


made upon a particular day, vz. every Monday, in which they gesce mY os 
| der payment 


of money for maintenance of a baſtard on a day certain wee and before the week is quite up. 


| 5 2 had 
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Power. a man had a power to make leaſes reſerving the ancient year 


Doth adjuage, 


r 


th. 


1 
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had gone beyond the power given them in the ſtatute; fo 
puting the time from the making of the order, the week 
up on the Monday. But Holt chief juſtice held that it Was wel 
and if it was before the day the week was up, yet payment before 


the day was payment at the day. And Powell juſtice ſaid, tha it 


com. 
Was not 


annually, yet if it were reſerved upon a day before the 4 oY 


up, as if the year ended at Chriſtmas, and it was reſerved at Af. 
chaelmas, it would be well, purſuant to the power; which H 
agreed. | EY | 


Order of ſuch 2, That the money was ordered to be paid to the overſeers of 
payment to | 


8 the poor, whereas it ought to have been ordered to have been W | 


of the poor. to the inhabitants of the pariſh generally. But Holt held it wa 
well enough, and that if an order had been made before the 
43 of Elix. which conſtituted overſeers of the poor, the Juſtices 
of peace might have ordered the money to have been paid to two 
or three of the inhabitants of the pariſh, and ſo now they may 
order it to be paid to the overſeers, 8 


3. But the great objection which ſtuck long with the court 
was, that after the recital of the order when it came to the adju- 
dication, it was, we the ſaid juſtices doth adjudge, inſtead of 4, 
the ſingular number for the plural. Mr. Eyre to maintain it cited 


 Fulkvood's caſe, 1 Cro. 489. where F. and others were indicted on 


in an order by 
two juſtices ill. 


the 3 Hen. 7. c. 2. for aſſaulting and taking a woman away by 


force and marrying her againſt her will; and the indictment was 
cepit inſtead of ceperunt; and notwithſtanding that exception ta- 
ken, yet judgment of death was given againſt the defendants, 
But Holt chief juſtice faid, that the anſwer, which is reported in 
the book to have been given to the objection, is not adequate to 
it, and is fo very odd, that he feared the reporter was miſtaken, and 
ordered the roll to be ſearched : and upon ſearching, the roll 


was produced in court, and was intr. Hill. 13 Car. 1. Rot, 24. 


inter placita coronae , and was not cept as it was reported to be 
in the book, but ceperunt, And fo that caſe being removed out 
of the way, after the caſe had depended two terms, and been 


ſeveral times ſtirred, the court for that exception the laſt day ot 
the term quaſhed the order. 


. And afterwards the ſame juſtices made another order with the 


very ſame fault in it, 72, Doth adjudge, and upon a certiorari 
that was quaſhed, Hil. 4 Aunae B. R — 


Mich: 


— ' 
f 
— 
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Regina ver. Baines. 


HE defendant was by order of ſeſſions for feveral groſs 6 Mod. 192, 


miſdemeanours turned out from being clerk of the peace, : © Tots.” 
| . ; . . 0%. 8 
and the order was removed into the court by certiorari; A kertiorari to 


7 
and for ſeveral exceptions to the order the court were all remove all 


of opinion to quaſh the order; when Mr. Attorney took an ex- OT 
ception to the certiorari, becauſe it was to remove omnes ordines not remove 
verſus Batnes ef Atkinſon nuper factos, and the order removed was oog wy a- 
verſus Baines only, and appeared to be made after the tee of the S 
writ, And the court ordered counſel of both fides to ſpeak to bore 2% Jure 
this point. And it was argued by Mr. Weld and Mr. Broderick 5 i, 
for 2/775; and by Mr, Attorney of the other fide. It was faid returnable 
that the words ought to be taken diſtributively ; as if mer. Mich. 
B nd © releaſe to A. all actions, which they have againſt A. it following. 
WII e both joint actions, and alſo ſeveral ones: that theſe 
writs went to have a liberal conſtruction given them, becauſe they 

are to inſpect the proceedings of other courts: as upon a certio- 

rari a Cauſe entred, or an order made, or an indictment found, Order made 
after the 7% of the writ ſhall be removed. That there is a great _ od » 
deal of difference between a certiorari and a writ of error; for a moved by it. 
certiorari is general, to remove omnes ordines, but a writ of error 

is tied up to ſuch a particular record between ſuch an one plaintiff, 

and ſuch an one defendant, in ſuch a plea; and therefore a writ of 

error of a judgment between A. plaintiff, and B. and C. defen- 

dants, will not remove a judgment in a ſuit between A. plaintiff 

and B. defendant : but a certiorari to remove omnes ordines verſus 


A. B. and C. will remove all orders againſt any of them. And 


ſo is the caſe of the King verſ. Lovet, a certiorari to remove an; Keb. 102. 


indictment of force, unde L. et J. indictati ſunt : and the court 

held, that that writ would remove an indictment againſt L. only; 

for they held, that a certiorari was joint and ſeveral, but otherwiſe 
2 | | a | __— 
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g of a writ of error, which would not remove a ſeveral indictment Wis 
i And even in a writ of error, in the caſe of Gay ver /. Aba. o' tl 
| 2 Saund. 291, 292. the writ of error was directed majori et 91. EF ment! 
[| mannis civitatis ſuae B. ac mafori et conflabulariis flapulae B. „, a 
0 nan vicecomitibus ejilſdem, ac ballivis majori et communitati cjuſier | 3 He 
N curiae Toljel, ac ballivis et com nunituti curiae ſuiac edis puby, wy par 
4 ati, et corum cuilibet, to certify a record of a judgment 1;0y.),, MI YV- 
i quae fuit coram vobis in curia naſira civitatis praedifiae fine bret | been 
$ notro, &c. and the record certified was, placita in curia dim; I 
bl regis Toljel civitatis pracdictae, coram A. et B. tam wicecomiti;, that 
0 comitatus civitatis praedictas, quam bellvis majore et communita, Wi * 
N guſdem civitatis, Ac. though the record certified was not before fh that 


void 
held 
amin 
ſever 
ling h 


OM 


many as the record deſcribed in the writ of error, yet it was held 
to be well, becauſe the coram vobis ſhould be taken diſtributive: 
as coram all the ſaid officers, or any of them. So in the caſe gf 
Ord verſ. Morton, Yetv. 211, the writ of error was of a judgment 
in ejectment before the biſhop of Durham, and ſeven others by 
name; and the record certified was before the biſhop and eight 
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? others: and the record was held to be well removed: for. fo the 4 aha 
# parties be right named, any other variance will not hurt. Te 80 
; Rex verl, caſe of the King verſ. Fofſebrook was, a certiorari to remove all Ml es 
Foſtebroo® orders againſt A. B. and C. and the caſe was, that there FT 
01111114 we Ven- „„ 1 : OY.” * : 3 Was 2 : I 1 3 ＋ 
F eule iudlela- joint order againſt A. B. and C. and another againſt two of them, dat 
no 78%. and another againſt one of them only; and it was reſolved, that I. 
Ev the joint order was only removed, and not the two laſt. But the | 6, | 
| reaſon of that reſolution was, becauſe the court took it, that the WE 5 
firſt was the only order was intended to be removed. Mr. B- 3 
derick urged farther, that there was a great deal of difference be- Eo 4 

# . tween writs of error and certioraris. For writs of error are to | 
T WERE | deſtroy the judgment, and therefore ought to be taken ſtriftly; V 
0 and therefore the caſes of writs of error will be no rule to govert * 
| - | this caſe, that a writ of error can remove but one record, though only 
| there were many records that would anſwer the deſcription, nay, 1575 
[ | Ea, though there were more that were the ſame fotidem verbis: but 80 
1 1 that it was otherwiſe of ccrtioraris. He faid, that the caſe of _ 
= PFoffeerook was as it is cited; but that it was reſolved by the three woe 
8  Judoes, lente Hlolt chief juſtice. 3 Keb. 102. was directly con- ;,,,, 
Mi trary: and ſo was 1 Rall. 30 5. Chayney's caſe, 37 & 38 Eliz. if 133 
F a ceriigrart iffaes to remove an indictment of forcible entry againſt | 3 
. ſevcral, naming them, where but four of them only are indicted , al: 
= yet it ought to be removed. He faid, that joint words in all N 
= | mancatory or prohibitory writs are taken jointly and ſeverally ; as Hou 
= if a 0% mus be to ſwear two perſons duly elected, in the return WY 
1 both their elections muſt be anſwered. He cited NJelb. 212. and beca 
= -— ©. Fememnered the difference there taken, between writs to remove a One 

1 1 EY record, as pores, recordares, &c, and writs to defeat a record, as 

ft : 3 | eh | oy ns 
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i of error, and writs of falſe judgment. And cited the caſe 


or the procedendo,. Fitz. Procedendo 3. where the precedends 


mentioned the aſſiſe to have been arraigned before two juſtices, 


ad in truth it was arraigned before three, and yet good. And 
, Hen. C. 2. Bro. Recordare 2. Fitz, Replevin 2. where a pone 
. a replevin was ſued at the ſuit of the defendant, and the words 


were, ef dicas praefato R. the defendant, where it ſhould have 
39 


been J. the plaintiff; and well. For the plea ſhall not be held 
upon the pore, but upon the plaint. And it has not been ſeen, 
that a writ of pore or recordare has been abated, for they have loſt 
their force, when the plea is removed. [But note, fays Breet, 


that if the pone be between the plaintiff and a ftranger, it is a 


| wid removing.] And in the principal caſe there the record is 
held to be well removed, though the judges cannot proceed to ex- 
amine the errors. He ſaid, that joint words ſhould be conſtrued 
ſeverally, and cited the caſe in Dier 34. and Moore 164. Bel- 
ingbam's cafe, where W. B. and L. B. are pardoned omnia et 
emnimada utlagaria verſus praefatos M. et L. ſeu verſus eorum al- 
trum. promulgata; and though the words of the pardon were 
joint yet it was allowed; becauſe it ſhould be conſtrued ſeverally 
according to the ſubje& matter, ſcilicet, felonies, which cannot be 


joint: but it ſhould have been, et eorum aliquem. So the ſtatute. 


13 Eliz. c. 1. makes it treaſon during the Queen's life to ſay, 


that ſhe is not, nor ought not to be, Queen of this realm of 


England, and of the realms of France and Ireland : and yet where 
one ſaid, that the Queen was not Queen of France nor of Ireland, 
ſaying nothing of England, it was reſolved to be treaſon, notwith- 
ſtanding the word and, which was taken as or, 1 And, 133. 
2 And. 149. + | 


Mr. Attorney General ſaid, that Mr. Broderick agreed, that in 
caſe of a writ of error no other record could be removed, but 


only one that anſwered the deſcription in the writ of error. Now. 


a certigrart does not differ from a writ of error in reaſon, nor the 
nature of the thing ; for upon this writ the record ſhall be ex- 
amined. And the reaſon why this writ is brought is, becauſe a 


writ of error does not lie upon an order of ſeſſions; and the word 
fermmari in this writ fignifies only finally determined. And 
agreeabie to this was the reſolution of that caſe in the year 1700, 
cited by Mr. JYeld. In that caſe, there was an indictment againſt 


al three, and another againſt two of them, and another againſt 
one of them only; and they were all removed up: but the court 
would proceed only on that againſt all three, which agreed with 
the deſcription in the writ. As for Mr. Weld's reaſon of that caſe, 
| cauſe the court took it, that the joint indictment was the only 


0 A for 


one intended to be removed, that will not ſupport the reſolution ; _ 
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Salk. 148. 


law, they muſt have been all removed, becauſe the full im 
the words of the writ muſt be anſwered; and it is not a m 


— —᷑·— 


| I 4 . - . 8 # ——— 
for if the writ be in its nature joint and ſeveral by conſtruction d 


Port of 


| atter of 
election, to return them all or part only, becauſe the words of Mo 


writ upon that ſuppoſition are not ſatisfied by the return of Part 
only. And the certiorari was, omnia et ſingula indictamenta 
The conſtant form of certioraris is to make them joint and I 
veral, vis. omma et ſingula indictamenta againſt 4, and B. or 
either of them: and if what is contended for of the other fide 


ſhould take place, if there were a joint indictment or order 4. 


gainſt A. and B. and ſeveral indictments or orders againſt each of 
them, if one of them only ſhould bring a certiorari, this would 
remove not only the ſeveral order or indictment againſt him, but 
he joint one againſt him and the other two. For, as I ſaid be- 
fore, it is not in the election of the officer, to return up one, and 
keep back the other, He ſaid, the caſe of Keble was not againſt 
him; for that was only, that a certiorari might be joint and ſe- 
veral, which a writ of error could not be; which J agree. But 
then there muſt be. ſeveral words, as it muſt be intended there 
were in that caſe. The caſe in Telverton he ſaid was for him, but 
what would be a full anſwer to that caſe, and alſo to the caſe in 
Saunders, was, what was held in the caſe of lord Cronmbell werſ, 
Andrews, Yetv. 6. that if the record is recited right in the writ of 
error in the names of the parties and the thing recovered, it would 


be ſufficient to remove the record, though there were ſome variance | 


in the judges in the number of them. 


2. Another exception to the certiorari he ſaid was, that it was 
omnes ordines nuper faclos, which tied it up to orders made before 
that time; and this order returned up was made after the 2% of 


the writ, And thefe proviſional certioraris ought to be worded 


generally, fads. 


Mr. Weld anſwered to this exception, that it was reſolved to be 
well in the cafe of Crofſe ver. Smith, where the certicrari was to 
remove a plaint tunc nuper levatam, and yet held, that it would 


remove a plaint levied between the ee and return of the certiorari. 


Upon the firſt ſpeaking to the caſe in Michaelmas term 30 the 
chief juſtice faid, that a writ of error was only of one judgment, 
but a certiorari might affect more orders or indictments. 


Powell, What is the meaning of putting in the words, or 
either of them, in theſe writs of certiorari? In that caſe cited 


out of Saunders the court went much upon the conſtant form of 


writs to that court, which had always gone that way: and | 


= 


r „ — — — 
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aid, it would be hard to maintain that judgment otherwiſe. 
4189 * | | | 


Upon the ſecond argument of this caſe in Hil. zo Holt chief 
uſtice ſaid, that the certiorar! was to remove all orders againſt 
Atkinſon and Baines; and that there Was no order againſt A. and 
B. but only againſt B. If a man brings an aſſumpſit againſt A. 
and B. upon the promiſe of both, and upon evidence it appears to 
have been the promiſe of one of them only, the plaintiff cannot 
recover; for always when two perſons are named, it is underſtood 
of them jointly, unleſs it be ſaid, o any of them : but it is joint 
in common parlance. As to the caſe of a pardon to A. and B. 
of all offenſes whereof A. and B. are indicted, that muſt be taken 
ſeverally from the nature of the thing; becauſe the offenſes are 
ſeveral, and conſequently ſo muſt the operation of the pardon be. 
A man may have one prohibition to ſeveral ſuits, but then it 
muſt appear ſo in the writ. So a man may have one certiorari to 
remove ſeveral indictments, but then the writ muſt mention ſe- 
veral indictments. And here the juſtices of peace cannot certify 
inditments or orders made by them into this court, without a 
writ of certiorari, as juſtices of oyer and terminen may; and 
therefore the removal of this order, whether removed or not, de- 
pends upon the efficacy of the writ, . | 


that caſe in Keble ; for notwithſtanding any thing that is ſaid in 


verified by the record. 


Piewell, How do you anſwer the caſe of the King wver/. 
Fiſſebrook 2 = = : 


Afterwards in Mich. 4. the certiorari was quaſhed, becauſe it 
was not ſufficient to remove theſe ſeveral orders; and a new writ 
granted : but it was agreed to be a good writ, to remove a joint 
order againſt A. and B. | Rs 


Holt chief juſtice ſaid upon one of the arguments of this caſe, 
| that the juſtices of peace had beſt have a care, of making the order 
they ſhould return different from the record. i 


d chief juſtice Saunders ſay ſo. To which the chief juſtice | 


Powell. I thought you would have ſearched for the writ in 


that book, the writ in that caſe might be joint and ſeveral. And 
Holt ſaid, that where a report of a caſe is doubtful, it ought to be 
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Hyde qui tam, &c. ver. Partridge, 
Intr. Mich. 3 Ann. B. R. Rot. 304. 
8. C. Salk. HE caſe was, a ſuit was commenced in the admiralty cour 
424. 


for ſeamens wages, and the defendant below pleaded the 

Plea of the ſtatute 21 Fac. of limitations, and that the contract was made 

_—_—_— a above ten years before the ſuit commenced ; and the judge belgy 

ſuit for mari Over- ruled the plea, And the defendant below moved for a prohi. 

3 bition, for refuſing the plea ; and the court granted it, with a di. 

6 rection to declare upon it, that the matter might come Judicially 

6 Mod. 11, in queſtion ; which was accordingly done, and the caſe put into 

12, 26. a declaration; and upon a demurrer to it, the caſe was ſevery 

. argued. And when it ſtood for the reſolution of the court, 

Holt chief juſtice took an exception to the plea below, that it was 

ſaid, that the contract was made above ten years before the fuit 

commenced, which was not material; for the cauſe of action did 

not accrue by the contract, but by the determination of the voy. 

age, and it did not appear when that was; for that might have 

been within ſix years before the ſuit commenced, though the con— 

tract was made ſo long before; and wages are not due till the de- 

termination of the voyage, whenſoever the contract is made. And 

therefore the plea ought to have been, that the voyage determined 

above ſix years before the ſuit commenced. And for this fault, it 

Ante, 838. this plea had been pleaded to an action brought here, we ſhould 

have over-ruled it; and conſequently they below have done well 

in over-ruling it, and therefore a conſultation muſt be granted; 
elſe the matter were conliderable. 
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Powell, This exception is fatal, for your prohibition 1s found- 
ed upon the judge of the admiralty's refuſing to allow your plea, 
which was no more than he ought to do, for that fault in it. 

Note, this was And a conſultation was granted upon this point per 7ctam cu 

remedied next 4-747, But note, that the court inclined, that a conſultation ſhould 

ſeſſions of par- ; OY * 

liament by the be granted on the merits. For Holt ſaid, that if a contract 1s 

act foramend- made on the high fea, this ſtatute cannot be pleaded in the ad- 

el me  mMiralty to a ſuit there ſor it, becauſe they have original juriſdiction 

of the cauſe, and are not within the act. And by uſage imme— 

morial they have ſued in the admiralty for mariner's wages, though 

1 the contract was at land; and the ſtatute ſeems by the penning, to 
=. be aimed only againſt ſuits at common law. 
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. v 


— 
Bond ves /. Barnes. 


| HE defendant pleaded another action pendent in abatement, Plea with 7e. 
and began his plea thus, vis. Petit judicium de narratione, rol gun wag ng 
ind concluded it thus, unde petit judicium de narratione pro eadem a plea in bar 
cauſa pendente, ef quod narratio caſſetur : and upon demurrer Mr. - 0 King's 
Bronthwayte prayed judgment final, upon the authority of the cafe 5 
of Medina verſ. Stoughton, Trin. 12 Will. 3. B. R. where he al- 3 Mod. 281. 
ledged, it had been reſolved, that the commencement and conclu- N 187. 
don to the declaration was in bar, in this court. And the court, 216. 8 


abſente Holt, held it to be in bar, and gave judgment final upon 
the firſt opening. FE 5 1 


But it ſeems, that it was only a plea in abatement; and no ſuch 
matter was reſolved in the caſe cited, but the contrary; and the 
judgment was only a reſpondes ouſter in that caſe. | 


Miſnomer was pleaded in the ſame manner as. before in the caſe 
of North verſ. Baker this term; and judgment final given the laſt North v. 
paper day, when the court was full, upon the opening of the caſe, Baker. 


and the manner of the plea. But it was not oppoſed, there being 
no council for the defendant. | 


Colefatt ver/. Newcomb. 


A Miniſter of a donative was ſued in the eccleſiaſtical court, for A parſon of 


_ | 1 a donative 1s 
at, when he read prayers, he did not read the whole ſer- dels bs 


vice, but left out what parts of it he thought fit, and for preaching the eccleſia- 


* 


| without licence. And Mr. King moved for a prohibition, upon a ſtical court for 


ſuggeſtion that the church was a donative ; and he argued, that 21 3 
donatives were exempt from the juriſdiction of the ordinary, and liturgy. 

that it was a lay thing, and the biſhop could not viſit it; and that 370%: a 94 
ik the incumbent was guilty of hereſy, the ordinary could not „ 
meddle with him, for the parſon was privileged in reſpect of the Ro. Rep. 453. 
place; but the patron might by commiſſion examine the matter, No] l 292: 


: and upon cauſe deprive him. Telv. 61, 62. Fairchild verſ. Gaire, 


2 (ro. 63. S. C. and Co. Li. 344. a. that the founder ſhall viſit 
them; and Bro, Praemunire 21, to the ſame purpole. wm 


But Powell, abſente Holt, took the difference ; where the ſuit 


0 7 . * . ; 0 2 
in the eccleſiaſtical court is in order to deprivation, and where only 


for reformation of manners in the firſt caſe the court will prohibit, 
6 B but 
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breach. Was ſaved. And the motion was denied. 


a ſuit for ma- tract was made by decd at land. But upon reading the ſuggeſtion, 


— — 


. 
— 


— 


— 


but not in the laſt: and therefore, if in this caſe the ſpiritual e 
proceeded to deprivation, the court would prohibit them 2 ; 
till then. He faid, he had known prohibitions denied fie ne = 
to ſuits againſt parſons of donatives for marrying without 1 
He ſaid, that by the old canon law preaching was no part of 0 
miniſter's office, however it came to be fo much in vogue 125 
but only reading maſs, and adminiſtring the ſacraments; and h 
body preached then without the licence of the biſhop, but he . 
pointed preachers. And he ſaid, that now ſince the ad of _ 
Mandamus to formity, if the biſhop denied to grant a licence to a parſon, wi. 
me ne was fit to preach, they would grant a mandamus to him to : 


grant a licence 1 l | a rant 
to J. S. to one, and that by the act of uniformity the eccleſiaſtical furiſdifig 


Note, Mr. Mead and Mr. Salkeld, both of the Middle Temp, 
told me, they had both known the chief juſtice take the fame di. 
ſtinction, that the parſon of a donative was liable to the eccleſa. WE 
{tical juriſdiction, as he was a member of the ecclefiaſtical body, i | 
for perſonal offenſes, though for matters relating to the church WM 
he was exempt; and therefore the ſpiritual court could not de. 
prive him : but for drunkenneſs, or preaching hereſy, they might 
cenſure him; and that ſeems upon conſideration of the caſe in 
2thverton to be the better opinion. 5 


Benns ver. Parre. 


Neo prohidi- 8 IR James Mountague moved for a prohibition to a ſuit in the 
m—_— Nay _) admiralty for ſeamens wages, upon a ſuggeſtion that the con- 
riners wages, it appeared to be general, that the contract was made at land. 
TONY Then the court directed him to mend his ſuggeſtion, and make it, 
made by deed that it was by deed. And he amended it, and made it per ſcriptum. 
on land. But the court held, that that was not ſufficient, for it might be by 
writing, and yet not by deed; and if it were ſo, that would not 
alter the cafe, for notwithſtanding the writing, it is but a 2 
contract. But Sir James Mountague urged, that it was a ſpecial 
agreement, but that the court held did not draw it from the admi- 
ralty's juriſdiction, And the motion was denied. 


Hackett 


— 
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Hackett ver. Tilly. 


HE plaintiff brought an action of debt againſt the defendant s.c. Lill. Ent 
on a bond of 2000/. entred into by the defendant to Thomas gig FW 
Fix Eſq; deceaſed ; and this was brought by the plaintiff as admi- 3 5 5 
niſtrator to the ſaid Thomas Fox as to this bond only, in truſt for In debt on a 
Gr Andrew Hackett. The bond bore date the 2oth of May 1695. A e 2 
The adminiſtration was laid to be granted by the archbiſhop to the this bond, che 
plaintiff the 14th of May 1705. The defendant, after an 8 5 
lance with ſalvis ſibi ommbus et omni modis exceptionibus ad billam Penn 
pracdictam prayed oyer of the bond and condition. The bond grant of d. 
appeared to be entred into to the faid Thomas Fox, as warden of - 35 ap" FER 
the Fleet priſon; and the condition was, if the defendant do ſome bend before. 
time within the ſpace of two years next enſuing the date hereof in- 11 Mod. 91. 
demnify and fave harmleſs the ſaid Thomas Fox from all actions, ö not S. . 
that are already brought againſt the ſaid Thomas Fox, for the eſcape 

of any priſoners, that have eſcaped out of the Fleet priſon, then 

the obligation to be void, &c. Then the defendant prayed oyer 

of the plaintiff's letters of adminiſtration, and had it; and then 

pleaded in abatement, that this bond was at the time of the ma- 

king, and yet is, a ſecurity entred into to the ſaid Thomas Fox, as 

warden of the Fleet priſon, and relating to the ſaid office of warden 

of the Feet; and that before the granting the ſaid adminiſtration 

to the plaintiff, the archbiſhop the 6th of February 1704 granted 

letters of adminiſtration Sonorum jurium ef creditorum dicti Thomae 

Fox dejuneti, quoad et quatenus omnia redditus pro cameris debita 

et ſecuritates per obligationes judicia five aliter quomodocunque tunc 

intratas dieto Thomae Fox, ut guardiano de le Fleet, acetiam tota © 

benoficia advantagia ſummam et ſummas monetae, quae obtineri po- 

terint ea ratione de et ab aliqua perſona ſive aliquibus perſonis qui- 

puſcunque, et omnia beneficia exinde habenda, cuidam Yohanni Cle- 

ments, Sc. prout, &c. and then he avers, that John Clements took 

on him the adminiſtration, and is alive, and thoſe letters of admi- 

niſtration in full force, &c. To which plea the plaintiff demurred. 

And exception was took to it by Mr. Pengelly, that this was mat- 

ter in bar, and could not be pleaded in abatement, becauſe it per- 

fectly deſtroys all right of action in the plaintiff ; whereas in a plea 

in abatement, the defendant ought always to give the plaintiff a 

better writ: and the difference is, where it is pleaded in the plain- 

tiff or defendant himſelf, or in a ſtranger ; as if the ſuit is againſt 

the defendant as executor, the defendant pleads, that 7. S. died 

inteſtate, and adminiſtration was granted to him, this 1s no bar, 

but pleadable only in abatement. 2 Lev. 190. Granwell verſ. Selby, 

2 C. 15. But where the plea is, that a ſtranger is executor or 

admi- 


. 


1 n —_ a "OS . — ith eo eds arti ee 5A. e TY — aarpatogr ms ; 
— Kd . **. 1 5 i % . — 2 22 EE r 9 % 2 A JT T k 
wa Xx va F 8 — EI n r an 2 — 7 2 82 Nee "ICS n —— — — — a N . N ” _ tg S og 2 2 Oy - - 
8 8 n ma 2 — Rune r > LIB IDA x 5 9 2 4 — * o +2 4500 ri TT nn er r pon ry > - ER ane! I SER FIR ”— —_— 5 2 : : 
* * 1 ee wy 6x E 8 . . E AI IE 2 8 BN — 85 Fe ITE OY N 83 2 N * £ ARES rs, N L Sees. RESET Eh eee 3 2 x 2 8 n 
1 A LE SIT X00 I re ma 4 !.. Rr os ne 2 N 2 A- P 1 . . = © * es , OA, Sr es Se : LI 25 * 5 5 ves . 2 4 . 3 0 - ” ; r 5 7 
" A * — 2 mk x W r A "AFP ns gs egg . r — . Lg. . on” 2 So IIS RS; © 2 4 - — bg = i 8 by — * 4 „ r * e TD SO YON OS 07 Lat Ns Ons Fs : 2 3 3 my 1 LE - OE - 
- P hs AN, 2 = 5 — ED ND n Es „ 3 th 5 — 1 ks . EO” We oe EO ̃⅛ iR. 8 n 7 3 . "Wh 2 2 MSL bob ie WT 2 * SEL 9 . A - : . , ; 5 AA * NY On WEI IT Is | 8 et * Sine EEE 22 
Js. Rn ³¹·——³ XTX . ie F eee — 1 Eg r 8 r ms . * air fo. r = I 8 2 2 8 =» 8 f . and — r ds CO es Ws £ a7 > bd . ; 
r > wb 88 + IN; x 8 — 5 2 ͤ 8 neee Fg > 


Se 


mann IC NIN I NE Nags =, 


Re oats, a2 n 
3 


3 
— 2» 
— —— — — . _ are; ” 22 
—__— > 5 * — S 
_ EE XS ET 3 2 r 
—* P n 3% g 
— 2 > a at > ITS - — 


(ONS 


4 
8 


„ 


5 
ſos 3 a. x 
— 2 Rs > 


— — —— AS 


— 4 L . 4 * — 


— 
„— N — K ol n — -_ 1 
„ x - — 82 — — * n FA p : 
— n ey . een r 9 I A 8 . —— — 4 © 7 
LIES — — 7 5-7 RET en on __ — — 2 rn Es — — — — — — 
— 2 — — 25 — S n j 
— V : 


I" Drone EATS Ga BI IE 
Dr ns en + EIS 


8 
n 


— as, 
2 nd TEtT 
Ne ee 
* 


— — ag; 
= — —— 44g 


EI 
4 
$3 
V4 
4 [+ K 
LS 4. 
i 
1 
W RY 4 1 
9 . 
1 5 
1 
15 
8 2 
"oy 
. 
1 1 * 
+48 0 
4 * 
i 
11 
We. 
Fein 
5 
1 41 
N 
1 1 
ws | 
on 
+ t 
1 
+ an 
* 
1.0! 
4 k 
* 
K 
mah > 
ah + 
N Is 
TEST 
3 
7 
y „ 
. 1 
. 
7 5 * 
1 KD 
94 
I 
os +2 
4 23 1 
1 
i l 
It 
if 
i 1 
8 
* 
1999 
. ns 
"a 
x 
* , 
TH 
Nt 
We 
. 
1 e 
ph © 
1 
1 ws £ 
#34 
"Wi 
= $4 
© BY 
8 
BF, 
e 
b 
1 
aff * 
7% 
. 
&& © 
7 
1 * 5 * 
1 
1 26 
1 
* 
N 
N 
E 
8 
bi 
(F707 
i 
4 31 80 
1 
{6 1 
* ** 
4 & 
N 
1 
15 1 
: {3 
* ; 1 i; 
„ 
1 
EB 1 
. 
W 
by _ iS it 
8) 
57 
„ 
* # 
q $4 318 
1 
* 1 
318 
Wk 7 
H 
114 
It 
15 : 
&) % 
* ? ji 
BS 
- e 
- * 7 : 
q 1 
1 18” 8 
„ 
Ws 
Fs 
„ 21 5 
1 
bs 
1 
12 
5 5 
- 
1 + 4 
MH L 
1 210 
e 
T: FM 
WR 
"FB 
G 
n 
1 
1 
. ; 
* 
80 "> {; 
a8 , 
3 
$7: 
: F, 1 
3 * 
81 
Fx, þ 
5 177 
4 
1 
9.5 
i 
wy 8 
4 
l 3 
+ | 4 * 
? t 
4 2 i 
2 | 
& 1 
WW 5 
11 
BE |. 
» | 
1 * 
15 
1 
183 
+ 
4! : 
4 4 
7 
PX =" 
p 1 
E 
J ; 
. 
17 
1 , 
1 
5 * 
"7 . 
757 
8 
t 
7% 
4 
7 


— — 
F _ 


WA. — yer 4 > — 


% 


1208 Mich. Term 4 Annae reginae, 


— 


Plea in abate- 
ment after im- 


parlance. 


Ailault and 
battery by 
baron and 
fem: for bit- 
tery on both. 


Sty. 134. 


adminiſtrator, it is a bar. Dier 202. p. 69. 5 Co. Robinſon's ca. 
And all theſe books, viz. 21 Hen, 6. 8. n. 18. 1 Brow] ale. 
Zelv. 115. 7 Hen. 6. 13. 3 Hen. 7. 14. 4 Hen. 7. 17, 31 — 5 


rence. See Cro. El. 111. 


Againſt which Mr. Raymond urged for the defendant, that 
though this might be pleaded in bar (which he admitted) yet it 
might be pleaded in abatement too; and that there were ſeveral 
caſes in the books, where it was held, that matter in bar might be 
pleaded in abatement. 10 Hen, 7. 11. Br. Brief 543. If a man 
pleads a plea in abatement, and he cannot come to the matte; 
which goes in abatement, without ſhewing the matter in bar, the 
plea in abatement ſhould be took, as outlawry. 80 in waſte in the 
tenet, I may plead a ſurrender in abatement, and yet that is a bar. 
So in replevin, property in a ſtranger may be pleaded in bar or 
abatement. 2 Roll. 2. 64. Cro. fac. 519. Salkill verſ. Sheltn, 
Winch 26. Hil. 31 Hen. 6. 12.6. pl. 1. I Ventr. 249. Wildnan 


werſ. Norton. Hale chief juſtice ſaid, property in the defendant - 


may be pleaded in bar or abatement. 2 Mod. 214. Major & 
Stebbing verſ. Bird & Harriſon. 34 Hen. 6. 1. Receipt of 
part of the debt 1s pleadable in abatement, yet it may be pleaded 


in bar. 


But per totam curiam, the plea is only in bar, land cannot be 
pleaded in abatement, for the reaſons mentioned by Pengelly ; and 
therefore a reſpondes ouſter was awarded. 


Note, this plea was pleaded after imparlance. See for that 
3 Lev. 330. 2 Lutw. 963. Hunlocꝶ verſ. Petre, general non-tenure 
pleaded. after ſpecial imparlance ; otherwiſe after general impar- 
lance, 3 Lev. 55. But fee that record 53. that it is a ſpecial im- 
parlance. Privilege is not pleadable after ſpecial imparlance. 


1 Sid. 318. Trufſel verſ. Maddin. 22 Hen. 6. 7. 


Newton & uxor ve. Hatter, 


HE plaintiffs brought an action of aſſault and battery, for a 
battery committed on them both: judgment by default, and 


a writ of inquiry was executed 17 of May 1705. and intire da- 


mages, vis. 7/1, 10s. was given. And on the return of the writ 
of inquiry judgment was arreſted, becauſe the wife cannot be joined 
in an action with the huſband for a battery on the huſband, Eaſier 
term laſt, After which they brought a new action, only 2 the 
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ery committed on the Wife, and laid it ad aammum 7pſrus Johannis — = C 
he buxband. On not guilty pleaded, verlier was given for the der e. q 
olaintiff And Mr. Ketelbey moved 1n arreſt of judgment, becauſe for battery on 9 
* ought to have been ad damnum ipſorum, the damages in ſuch caſe os — * 1 
frviving to the wife, if the husband dies before they are received ; ' 
and cited 1 Sid. 387. Heſſin verſ. Byles. And of that opinion was il 
the court. And Mr. Raymond moved to arreſt their own judgment a | 
for expedition. = i | 
Gravely ver/. Ford. BF 
E plaintiff brought an action of 7rver againſt the defen- T,oyer 4 de- i 
dant de duobus equis, and on not guilty pleaded, the iſſue bus equis, evi- \ 
was tried before the lord chief juſtice Holt, laſt ſummer aſſiſes at _—_ geld- | 
Thrſham in Stſſex. And on evidence it appeared, that they were | 
geldings: whereon Mr. Conyers counſel for the defendant inſiſted, K 
that the plaintiff ought to be nonſuited for this variance; he having 4 
adcclared de duabus equis, Whereas he ought to have declared de 1 
dchus ſpadonibus. And on the importunity of the defendant's 1 
| counſel, the chief juſtice ordered the jury to give a verdict for the # 
| plaintiff; and he ſaved this as a point, but ſtrongly inclined for | 
| the plaintiff, Afterwards, after Michaelmas term, 40, vis. Dec. 10, j 
1705, Mr. ſerjeant Hall attended the chief juſtice at his chamber 1 
in Serjeants Inn in Chancery-lane, for the defendant; and Mr, 1 
Raymond attended for the plaintiff, And ſerjeant Hall cited Lute. i 
| 1354, Mellor verſ. Borking, treſpaſs for taking vaccam ; the de- ] 
| {ndant juſtified the ſeiſure de una juvenca, and though in other 1 
reſpects the juſtification was good, judgment for the plaintiff. But 9 
the chief juſtice held it clearly good, and ſaid it was the ſame 1 
ſpecies, and that ſhado did not ſignify a gelding any more than any | 
other creature gelt; and that in treſpavs” for a treſpaſs done cum | 
alt, bobus, daccis, Ec. evidence of a treſpaſs with geldings main- |. 
(tained the declaration; and therefore ordered the p;ſfea to be deli- | 
vered to the plaintiff without any difficulty, Note, if the writ | 9 
contains leſs than the count, it is il!; as if the writ is, Quare clauſum Variance, y 1 
git, and the declaration, Quare clauſa, &c. Cro. El. 18 5. Ed- 9 


wards verſ. Wathins. So if the writ contains more than the count; 
s replevin de averiis, declaration of a horſe, Cro. El. 330. Haſlop 
/. Chaplin. So in Lutw, 118 1. Gins vefſ. Dams, 2 Ventr, 153. 
Lo, El. 829. Norton verſ. Palmer, See 2 Lutw. 1537, 8. Aden 
rf, Harris. | HR | 
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Indictment for 
+iotoſe aſſem- 
bling toge- 
ther, ad quod- 
dum illicitum 
faciendum, 
i Hawk. P. C. 
c. 65. | 


Falſe Latin. 
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rity of an ad 
miniltracgon, 
where there 
was a will 
made and ex- 
na 
£ Ported. 


9 


indictment might be quaſhed, becauſe to make it a riot, it ought 


Jude bitatus of FE IN an mnacbitatus o{ſumpfit brought by the plaintiff Ar manuell Prins 
Haube agzialt 3 as executor of Charles Pend deceaſed, for money received by th: 


ncy by »urho- aſter the teſtator's death. On not guilty pleaded, it appearcd Ol 
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Regina wer, Guliton, Stubbs, et alios. 
Mich. 3 Anm. B. R. n. 26. 


"HE defendants were indicted at the general quarter-ſe 

of the peace held for the county of Norfolk 18 of Juby 

by adjournment, for that they the 25th of May 1704 vi et ary; 
VIS. gladiis baculis et cultellis, apud Faſt Bradenham in coi, 
praedifto, rioteſe et routefe ſeipſos congregaverunt et aſſemblavery; 
cum intentione ad aliquid olicitum ibidem agendum et perpetrangy 
et pacem diftae dominae reginae perturbandum ; et fic aſſemblati ey. 
flentes ad quendam locum in Eaſt Bradenham praedicto, in vel, 
Anglice the lane, ibidem ducente ab Eaſt Bradenham praedif at; 
in comitatu praedicto, quo quoddam quercus Edw. Beagham arminyi 
ad valentiam 1005s. adtunc ſtetit et crevit, riotoſe et routsſe acieſſ 
runt, et quercum illud ipſius E. B. vi et arms, &c; riotoſe, rau, 
zlhicite, et manu ferti, ſucciderunt et proſtraverunt; in malum ex. 
emplum, Ec. In Trimty term laſt Mr. ſerjeant Weld moved, this 


Mons 
1704 


= 
| 
* 


to be ſhewn what unlawful act they aſſembled to do, and it was 
too general to ſay, quoddam illicitum agendum. Secondly, it wis 
perfectly falſe Latin, quoddam quercus, et quercum illud ; fo that 
it does not appear any oak grew there at all. And the court made 
a rule to ſhew cauſe this term, &c. Whereupon Mr. Raymond urs- WR 
ed, 1. That it was not neceſſary to ſhew what unlawful act they a- 
ſembled to do, ſo that they did aſſemble to do an unlawful a&; 
tor if they aſſembled to do one, and did another, it would hea | 
riot. 2. It appeared they did do an unlawful act, for they cit 
down an oak, and the falſe Latin could not vitiate. Sed non allocatur; 
for per curiam, it is too general, and the act ought to be ſhewn, 
that the court might judge, whether the act was unlawful or not. 
Beſides, they ſaid they would not encourage ſuch ill-drawn indic- 
ments, Sc. and therefore it was quaſhed. | | 


Pond ver}. Underwood. 


* 


defendant, owing to the teſtator for wages (he being a ſcamaf) 


cdence at the trial, that before the will was found, adminiſtia. 
tion, Sc. was granted to Anne Pond a ſiſter of Charles Pond, aun 


that ſhe made a warrant of attorney to the defendant to rece!* 
5 | | | | . | 20 
3 | | 


— „ od, baawnd "IO 


3 


4 
2 
[ 


zanto as he ferved, the ſhip coming ſafe to the delivering port. 
f 
4 


jult as ſhe came off of Plymouth, the plaintiff was impreſſed, &c. 
| X — | | d ſed. 


„ „ — 
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this money, being 21/. by virtue of Which warrant he did receive 
i. and paid it to Anne before any notice given of this will. And 
by the direction of the lord chief juſtice Holt, before whom it was 
tied at Guildboll the fittings after Michaelmas term 1705. the 
ſaintiff was nonſuited: for by him, though all acts done by an 
\dminiſtrator where there is a will are void, and ſuch an action in 
this caſe would lie againſt Anne Pond; yet it is hard to make the 


defendant liable, having paid the money over, before he knew of 
the will, to the adminiſtrator. phe | 


Burdett wer/. Newell. 


Rule was made to ſhew cauſe why a prohibition ſhould not 
Abe granted to ſtay a ſuit againſt the plaintiff, in the court of 


nor any other church, on Sundays or holidays, nor receiving the 


his plea. And Mr. Raymond ſhewed for cauſe, that this fact was 
falſe, and that the plaintiff was not a diſſenter, nor had qualified 
himſelf t ſupra, and therefore hoped the court would not allow 


the rule to ſtand, unleſs he had an affidavit of the fact; for by that 
means any perſon might come and ſuggeſt a falſe fact, and ouſt 


the Spiritual 


Practice. 


On a motion 


or a prohibi- 


hb ax 4 ; * | tion there muſt 
the archdeacon of Litehſield, for not going to his pariſh church, 32 
at the mat- 


e ; | ter ſuggeſted 
ſacrament thrice a year; upon ſuggeſtion of the ſtatute of Elig. and to be N 


the toleration act, and then qualifying himſelf within that act, was pleaded in 
and alleging that he pleaded it below, and they refuſed to receive 


Court, 


the Spiritual Court of their juriſdiction. Quod curia concefſit, and 


therefore the rule was diſcharged. Mr. Carter counſel for the plain- 
tiff having no affidavrr. 5 


Wiggins ver. Ingleton. 


EN an action brought for mariners wages for a voyage from Ca- 
rolina to London, it appeared, that the plaintiff ſerved three or 
four months, and before the ſhip came to London, which was the 
delivering port, he was impreſſed into the Queen's ſervice; and af- 
wards the ſhip arrived at the delivering port. And ruled by 


ter 
Holt on evidence at Gui/dba!l, that the plaintiff ſhould recover pro 
Aiterwards in another cauſe, the fittings after this term at Guila- 
bal! between Chandler and Meade, in ſuch an action it appeared, 
that the plaintiff was hired by the defendant at Carolina to ſerve on 
board the Jane ſloop, whereof the defendant was maſter, from 
Carolina to England, at 3l. per month : that he ſerved two months, 
tnen the ſhip was took by a French privateer and ranſomed; and 


| — 


$ 


Seaman ſhould 
recover wages 
pro rata, if he 
is preſſed, Sc. 


IL... 41 . 4 
Chandler verſ. 
Meade. 


Ship ranſom'd 
and then the 
mariner preſ- 
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and then the ſhip came fafe into the river of Thames, where 0 
diſpoſed of her cargo: and by Holt, the plaintiff can have : 
wages, the ſhip having been took by the enemy and ranſomed. 
Mr. Raymond inſiſted, that in that caſe he ſhould recover pro 74; 

and that the uſage among merchants was ſo; which Holt (aig 1 
he could prove, it would do; but wanting proof of it, the plainiff 

Was nonſuited. 85 


Ng 


Maitland ver/. Taylor. 


12 Mod. 7. N action was brought in Middleſex on an obligation, the con. 
Jo. 82. dition was to pay a ſum of money at ſuch a place in Loni. 
5 The defendant, after oyer of the bond and condition, pleaded pay- 
Sid. 325. ment at the day, Sc. And on iſſue joined, it was tried in Mz. 
Lev. 207 \ſex before the lord chief juſtice Holt, and verdict for the plain- 


tiff. And the laſt day of the term Mr. Harris moved in arreſt of 


judgment, that this ought to have been tried in London, But held, 


that according to the caſe of Croft and Boite in 1 Saund. 246, and 


Carth. 448. Jew verſ. Brigs, 3 Lev. 394. and dame Cafverley ver, Leving, it 


was aided after verdict ; by the judges Powell, Powys, and Gould 
Holt being abſent. Antea, 330. | 


Tyſon ver/. Paſke. 


$. C. Salk. AXN action of debt was brought by the ſheriff of Cambridgeſhire, 
"209 343+ ©- 1 upon the 29 Eli. cap. 4. for his fees for executing an elægit; 


Adiion lies for and upon 7 debet pleaded, there was a verdict for the plaintiff, 
fees for exe And Mr. Page and Mr. ſerjeant Cheſhyre took ſeveral exceptions 


cuting an 2 . : f 
legit. in arreſt of judgment. Firſt, that no fees were due for executing 


The action an c, within the ſtatute, and conſequently that the action lay 


2 8 not; for the land extended may be of little value, and therefore it 
Am:. e 


Gire, and tried is unreatonable that the ſheriff ſhould have poundage of the whole 
at Cambridge. debt. And where the land lies in ſeveral counties, a man may pay 


more in fees than his debt. And the caſe of Bridge and Cage, 
2 Cre. 103, was cited: an af/:mpfit, in confideration that the plaintift 
would execute a writ of eleg:t for a friend of the defendant's, to 
Pe, Sc. and held, that no action would lie, though the money 


pPFromi d to be paid was no more than his ſhilling pence came to. 
2 Med. 240. In aniwer to this exception ſerjeant Parker cited the caſe of Spring 


der/. Eeacs, which was zutr. Hil; 28 & 29 Car. 2. C. B. Rot. 1410. 


where in the very ſame action judgment was given for the plaintifi, 


and that judgment affirmed in the King's Bench, the record of which 
affirmance is Hil. 29 & 30 Car. 2. B. R. Rot. 386. As to the ob- 


jection, where the land ſhould happen to lie in ſeveral counties, 


there 


* .. rr 
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dere was nothing of that in the preſent caſe, The reaſon of the 


ae in Croke he ſaid was, becauſe in that time the judges held no 


gion would lie upon the ſtatute ; but that has been held otherwiſe 1 

face 1 Cro. 286, 287. Jones 307. where actions are maintained by 8 
1 7 . © . | : 1 

merit for fees for executing capras ad ſatisfaciendum. | ” 


Hils chief juſtice ſaid, that there was no reaſon why the ſheriff wo 
hould not have fees, as well for executing an ellgit, as an extent 5 9 
upon A ſtatute. Upon the writ of elegit, the ſheriff returns, that he # 
has taken an inquiſition, and extended the defendant's land, and 
delivered it to the plaintiff. And there is a liberate in the body of 
the writ of elegit, otherwiſe in caſe of an extent upon a ſtatute 
there muſt be a liberate. And in the caſe of the egit, upon the 
return of delivery, the. plaintiff may enter; and he can do no Ii 
more in caſe of a ſtatute after a /berate executed, for he muſt not (| 
enter by force. The return of /berari fect is a full execution of 
the writ of elegit, and by that the plaintiff becomes tenant by 
eit, and may maintain an ejectment; and he may enter and aſ- 
fon his intereſt upon the land, and the aſſignment will be good. 
For the defendant's continuing in poſſeſſion after the return of the 
writ, turns the plaintiff's eſtate to a right, and therefore he muſt 
enter before he can aſſign it over. | | 


— ro rig hr —UIUͤUö r ů — 


— 


Powell juſtice ſaid, that the like caſe with this was adjudged in 
the Common Pleas, while he fat there; that all the objections, | | 1 
that are here made to the action, were made there, and over-ruled : 1 
that the court there reſolved, that the ſtatute of E/iz. mentioning | 
extents, that ſhould not be confined to extents upon ſtatutes only, 5 | 


3 
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but ſhould be carried to extents upon eleg?7s, eſpecially when they 
F wore both equally liable to the ſame exceptions. As to the objec- 
tion how it ſhould be, when ſeveral elegits were to go into ſeveral 885 1 
counties, they faid, they would give their reſolution in that, when e 1 
it came in queſtion; and therefore he was of opinion, that the 
eriff ſhould have his fees for executing an c git. The other two 
zdges agreed. | h 


The ſecond exception, and which was the only one that ſtuck In an inquift- 
wich the court, was, that the plaintiff had laid in his declaration, wt renal 
that the inquiſition was taken apud villanm Cantabrigiae pracdicfae; fe 3 
and there was no Cambridge mentioned before. And this objection place, vided 
Vus inforced two ways: Firſt, that there was no venue Where this enten 
fich which was fo material, and the very ground and foundation ter fees, 
of the action, was done: Secondly, that it did not appear, that — — | 
this inquiſition was taken within the county of Cambridge, as it 
ought to do, to intitle the plaintiff to his action. For as Powell (| 
juitice ſaid, there are more towns in England of that name beſides . —— + 
e 0 123: = that | 
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8. C. Salk. N PON a ſpecial verdict in an action of treſpaſs for taking the 
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that where the univerſity is, and for ought appears it might be o. 


of them, where this inquiſition was taken, and 
of the county, and ſo the execution void, and 
plaintiff has no cauſe of action. 


conſequently out 
conſequently the 


After conſideration as to the firſt part of the objection, it Was 
reſolved by Holt chief juſtice (to which the others agreed) that thi; 
was helped after verdict by the ſtatute 17 Car. 2. cap. 8, ag 1, 
venue, the cauſe having been tried by a jury of the proper county. 


in an action of covenant, whether J. S. had any title to Shroþ-41; 


action was laid in London, and the venire facias was from Shri. 
walk, And though it was agreed, that a walk in a foreſt was hy: 
2 a liberty, and no place from which a venue could ariſe, yet this 
chowny fury ant want of a venue was aided by the 17 Car. 2. the iſſue having been 
confined fince tried by a jury of the county, where the matter in iflue aroſe, 


to the letter, As to the ſecond, it was anſwered by the counſel for the plaintiff 
iR. county 


e, cog and reſolved by the court, that that was helped by the verdict, for 


tion is laid; the iſſue being upon id debet, if the elegit had been executed out 


A _ Is A of Cambridgeſhire, it had been a void execution, and conſequently 
this caſe, be- | 


cause the zei. againſt the plaintiff, and the jury muſt have found for the defen- 
on here is laid dant, quod nil debet. And therefore a verdict being now found for 
in the proper 
county, and : 8 8 3 N 8 
tried there al- Cambridge; for it muſt be intended that a record was given in evi- 
ſo, and ſo dence of an inquiſition taken within the County of Cambridge. 
within both „ 5 | | 

the letter and / | 3 

meaning of Judgment was given for the plaintiff. 

the ſtatute, 


Billings ver/. Eeds, | 
Intr. Mich. 1 Am. B. R. Rot. 170. 


O12. 


& 6 Will. & plaintiff's horſes, the caſe was, a gentleman here in town 
5 & 6 Will. & 


Nr - ., had a chariot and harneſs of his own, and contracted with the 


plaintiff to furniſh him with a pair of horſes-and a coachman when- 
cver he ſhould have occaſion, and paid him for it 100 J. per annum, 


But the rlaintiff had no licence from the commiſſioners of hackney 


coiches to keep hackney coaches. And whether any perſon could 
let conch horſes here in town to a gentleman, to drive him about 
town, except he had a licence to keep a hackney coach, was the 


queſtion upon the 5 & 6 Will. & Mar. cap. 22. And the caſe was 


argued by Darnall King's ſerjeant, and Mr. Attorney General for 
the defendant, but manifeſtly againſt the ſtream ; the court 15 
0 0 the 


And he compared it to the cafe in 1 Lev. 207. upon an iſſue joinel 


in the foreſt of Whittlewood in the county of Northampton: te 


the plaintiff, it muſt be intended that Cambridge is in the county of 


n 
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the beginning conceived it a clear caſe for the plaintiff, And upon 

the ſecond argument the court gave judgment for the plaintiff, be- 

cauſe though in the beginning of the licencing clauſe, ſect. 3. and 

lo in the prohibitory clauſe, ſect. 5. hackney coach or coach 

horſes are mentioned in the disjunctive, yet that muſt be under- 

food coach horſes to be uſed with a hackney coach. For all the | 
other proviſions in the act are reſtrained to hackney coaches, as the = 
number to be licenced, the fine to be paid, and the annual rent; 1 
and if the act had intended that keeping hackney horſes, diſtinct 9 5 9 
om hackney coaches, ſhould have been licenced, it would have "i 
made ſome proviſion about it, and have reſerved ſome revenue out 1 
of it. And Holt and Powell ſaid, that the forfeiture of 5 J. being 

for keeping a hackney coach or horſes without licence, could be 

extended to no keeping of coach horſes, but ſuch as the commiſ- 

ſioners had power to licence, and might have been licenced by the 
commiſſioners; but for the reaſons beforementioned hackney coach 

horſes diſtinct from a hackney coach cannot be licenced to be kept 

by the commiſſioners, and therefore the keeping them without li- 

cence is not within the reſtraining clauſe. And they ſaid this would Note, upon 

be a very hard conſtruction, for at this rate, if a gentleman's horſe = argument 
fell lame he could not hire another, but muſt either buy another ar ref] 
or lie ſtill ; that this trade of letting out horſes had been uſed a and the chief 
long time, and was lawful for any man to do by the common law, Jy agreed, 
| : : . if A. kept 
and therefore the ſubject ought not to be reſtrained from it with- a pair of hor- 
out expreſs words: that this particular manner of keeping a coach ſes, and B. had 
and hiring the horſes, was a method known and in uſe before this ;, ran} hag 


[1 


* 


1 3 8 — — . — — — 2 — —— — 1 er a — 
* 8 4 6 - _ , _4 - 2 * . 
- 2 bY — 7 y . n 5 — - 
r — Waite" = 2 3 —_—— n I 4 . 3 F 
222222 n: S e * : 3 n 3 we 
* ho ot Ay ton OT. rv pag En 1 NG ag Is <> AL I r 8 : — 2 Ee 
n n n [> nt Y [00 : © 3p WIRD, 937-20 a 
< * 22 DE eds * 2 n Lis * < * 2 — = rr. — o 2 woke . — — 4 W's 
„ = 


—  —  — — 
. 

Ne 
* 2 
8 r 


— nmr hog — 
K 3 
OT, OR 5 

Ano 
” 8 EIT” Bon 


let them to B. 
act was made. „ | who drove 


| 5 5 | them about 
with the coach as hackney, that this would be keeping a hackney coach without licence in both of them. 


Judgment was given for the plaintiff. 


Wallis ver/. Lewis. 5 be x found. 
oF 207. | 
If an executor 


AT : . | | - . | | 0 
[* an action upon the caſe the plaintiff declared as executrix, brings an acti- 
and the declaration ſet forth, that the defendant was indebted to on azexecutor, | 
ber uf executrici for monies of the teſtator received after his death WER 4 _ 


oy the defendant to the plaintiff's uſe ut executricis; and being ſo felf executor, 


— 


| : | | | | 5 Ann, c. 16. 
Holt chief juſtice. This declaration being grounded on a pro- 
mile to the executrix herſelf, the naming her executrix was but 
lurpluſage. For if an executor gives an authority to another to re- 
ceive 


| /ndebted promiſed to pay, &c. The plaintiff had judgment by 270 3 

ſaclt, and a writ of inquiry of damages returned. And Mr. Dee 5, Pte 

| 2 in arreſt of judgment, that the plaintiff had not in the de- of the ener 
| eitaMmencary, 

ration made any profert of the letters teſtamentary. Now ſee 2 

0 
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ceive money of the teſtator's, payment to that perſon is payment t, 


the executor, So where J. S. receives money of the teſtator's of 
his on head, the executor may if he pleaſes allow the recei | 
and then it is money received to the ufe of the executor, 80 wy . 
executor be poſſeſſed of goods of his teſtator's, and they are taker 
out of his poſſeſſion, and the executor brings trover or treſpaſs, he 
may in the declaration name himſelf executor if he will, but he 
need not produce the will in court, becauſe he is ſufficiently nt: 
tuled to the action upon his poſſeſſion. 


And Powell faid, that he might bring the action in his on 
name, though he never had actual poſſeſſion. 


And afterwards at another day upon the motion of Mr. Er 
4 be © = ) 
judgment was given for the plaintiff. 


. 


Lamine verſ. Dorrell. 


Inibitatus : N an indebitatus aſſumpſit for money received by the defendant 
1 to the uſe of the plaintiff as adminiſtrator of J. S. on non gſumb it 
againfl the for- pleaded, upon evidence the caſe appeared to be, that J. S. died in- 

| _ — teſtate poſſeſſed of certain Irifh debentures ; and the detendant pre- 
adminiſtration tending to a right to be adminiſtrator, got adminiſtration granted to 


was repealed, 
for money re- 
ceived, Sc. 


him, and by that means got theſe debentures into his hands, and 
diſpoſed of them: then the defendant's adminiſtration was repealed, 


1 Salk. 279. and adminiſtration granted to the plaintiff, and he brought this 
6 Mod. 151, action againſt the defendant for the money he ſold the debentures for. 


M And it being objected upon the evidence, that this action would not 
lie, becauſe the defendant ſold the debentures as one that claimed 
a title and intereſt in them, and therefore could not be ſaid to receive 

the money for the uſe of the plaintiff, which indeed he received to 

His own uſe; but the plaintiff ought to have brought trover or de- 

tinue for the debentures: the point was ſaved to the defendant, and 

©. Now the court was moved, and the ſame objection made. 


Peccell juſtice. It is clear the plaintiff might have maintained 
detinue or 7rover for the debentures ; but when the act that is done 
is in its nature tortious, it is hard to turn that into a contract, and 
againſt the reaſon of o//umpſits. But the plaintiff may diſpenie with 
the wrong, and ſuppoſe the ſale made by his conſent, and bring an 
action for the money they were ſold. for, as money received to ni 
uſe. It has been carried thus far already. Howard and Wid's 
caſe is as far: there the title of the office was tried in an action {0! 
the profits. | 5 


2 Lev. 245. 


TI. i 
I 


O 
th 


1 
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zhlt chief juſtice. Theſe actions have crept in by degrees. I 
| .emember, in the caſe of Mr. Afton, in a diſpute about the title to 
be office of clerk of the papers in this court, there were great coun- 
Ii conſulted with; and Sir William Jones and Mr. Saunders were 

| of opinion, an indebitatus aſſumpfit would not lie, upon meeting | 
dad conferring together, and great conſideration. If two men If two men 
cckon together, and one overpays the other, the proper remedy orn. __ 
i chat caſe is a ſpecial action for the money overpaid, or an the 8 
cccount; and yet in that caſe you conſtantly bring an 7ndebi- debitatut of- 
n aſſunpit for money had and received to the plaintiff's 8 
W $uppole a perſon pretends to be guardian in ſocage, and enters in- 3 
od the land of the infant, and takes the profits, though he is not gainſt a torti. 
| rightful guardian, yet an action of account will lie againſt him. ousguardian. 
do the defendant in this caſe pretending to receive the money 
W the debentures were fold for in the right of the inteſtate, why 
& {ould he not be anſwerable for it to the inteſtate's adminiſtrator ? 
If an action of 7rover ſhould be brought by the plaintiff for theſe _ | 
debentures after judgment in this indebitatus afſumpſit, he may Former reco- 
plead this recovery in bar of the action of trover, in the fame uy in 7nde- 
manner, as it would have been a good plea in bar for the defen- progeny apes 
E Gant to have pleaded to the action of Zrover, that he ſold the de- ver. 
| bentures, and paid to the plaintiff in ſatisfaction. But it may be 
a doubt if this recovery can be pleaded before execution. This re- 
covery may be given in evidence upon not guilty in the action of 
?r5ver, becauſe by this action the plaintiff makes and affirms the 
act of the defendant in the ſale of the debentures to be lawful, and 
| conſequently the ſale of them is no converſion. 


Afterwards the laſt day of the term, upon motion to the court, 
they gave judgment for the plaintiff, And Holt ſaid, that he 
could not fee how it differed from an indebitatus afſumpſit for the 
profits of an office by a rightful officer againſt a wrongful, as mo- 


1 _ and received by the wrongful officer to the uſe of the 
| rightful, | 


Courtenay wver/. Strong. 


|Þ 3 | hs 5 8. C. Salk. 

1 Hun, the plaintiff declared, that the defendant, in conſidera- a 18 
tion that the plaintiff at the requeſt of the defendant had 6 Mod. 245. 

agreed with him, that he quaſdam terras cum pertinentiis in L. Conſideration 


then in the poſſeſſion of the defendant, et eneratiles una cum aliis 4 w_— 


| Terris cum ſolutione cujuſaam annualis redditus 401, tunc nuper con the defendant 

| | | | had lands in 
poſſeſſion, out of which J. S. had an annuity, that the defendant ſhould enjoy without diſturbance from 
the plaintiff by reaſon of that annuity, no conſideration, | 
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ceſi entdam Johann Courtenay, pro ter mino annorum tune es ad}, 


; , 
venturorum, quiete occuparet durante vita - eujuſdam M. L "ro 
| | $ 10 


moleſtatione ipius Jacobi Courtenay (the plaintiff) rations 1 
anualis redditus, promiſed to pay the plaintiff, &c. and alſo = 


the defendant in conſideration, that the plaintiff at the x 
the defendant had agreed with the defendant, that he 
alias terras cum pertinentiis in L. praedicto, then in the poſſeſſion 
of the defendant durante vita ciſſiſdam M. L. quiete occuparet = 
miſed to pay the plaintiff, Sc. Upon nom afſumpſit pleaded there 
Was a verdict for the plaintiff. And Mr. Eyre in Michaelmas tern 
laſt moved in arreſt of judgment, that here was no conſiderati 
for the rent charge appears to be 7's and not James's. 


equeſt gf 
Quoſiay 


on, 


Mr. $quzh moved ſeveral times for judgment, and cited 1 Nc, 
22. 1. 22. aſſumpſit in conſideration that the plaintiff at the requeſt 
of the defendant would permit the defendant to have and hold a 
meſuage and land then in the occupation of the defendant to hi 
own ule, the defendant aſſumed to the plaintiff to pay the plaintif 
131. at Michaelmas after, for rent for the premiſes ; and held » WWF 
good conſideration, although it did not appear, that the plainis Wi 
had any. eſtate in the meſſuage at the time of the promiſe, and ii 
did appear that the defendant was then in poſſeſſion of it. And 
Noll. 29. u. 61. 3 Cro. 703. aſſfumpſit, that where A. was in- 

debted to B. and A. came to C. and intreated him to pay B. and pro- 
miſed to repay him again, and thereupon C. promiſed to pay the debt 
to B. and after. did not pay it; A. may have an action againſt C. on 
the promiſe, becauſe of the mutual promiſe from A. to C. whereby WE 
(. may be indemnified: and an action will lie for C. againſt A. up- 
Om it, even without averring payment to B. (And it ſeems to me, 
that B. alſo may have an action againſt C. being the perſon for 
whoſe benefit the promiſe was made.) So here, the plaintiff might 
maintain an action againſt the defendant, without any other conii- Wi 
eration than the mutual promiſe from the plaintiff to the de- 
eng 8 


To the firſt caſe Mr. Eyre anſwered, that the contrary had been 
acljludged, 3 Cro. 859, And if it had not been ſo, yet this case 
(i!tered from that, becauſe here the title to the rent charge, of tie 
Plaintiff's own ſhewing, was in another, vis. John Courtenay, and 
muſt be intended to continue fo, unleſs it had been ſhewn to have 


been granted out of him: in that caſe the thing only ſtocd in- 
8 difrerent. 


3 


#70/t chief juſtice. You ſhould have faid, that the rent charge 
was aſſigned by John to James the plaintiff. You would have U3 


jntend it, but we cannot, 8 


« 
—_— * 
_—— * 
— —— — — —— ——— 
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Powell juſtice agreed, that when it is ſaid in the declaration, 
that the rent was granted to Jh Courtenay, it muſt be taken to be 
nis rent, After this caſe had depended a long time, now this term 
judgment was given for the defendant. 


Hut chief juſtice. The quiet enjoyment is no conſideration, 
fr the plaintiff had no right to charge or moleſt the defendant ; 
that right appears of their own ſhewing to be in John Courtenay 
a ſtranger. And a promiſe not to do a thing, which the perſon 
that makes the promiſe cannot do, is nothing, no conſideration ; 
but the promiſe granted on that, is merely nudum pactum. 

Mr. $9476 urged, that it was helped by the verdict, for now it 
muſt be intended to have been proved in evidence, that the plaintiff 
had a title to the rent-charge. Co, | 


Vat. The verdict cannot help it. You mult allege a ſufficient 
promiſe in your declaration, 5 


Powell juſtice, If the plaintiff proved the promiſe in the de- 
claration, he muſt have had a verdict. 1 


Prell and the others agreed. Part of this caſe is of the report 
of Mr. Pengelly. 


Knight der/. Barker. 


Rover was brought for 400 peciis, Anglice ends, of deal- boards: S. C. Rep. 

not guilty being pleaded, verdict was for the plaintiff; and Sir mL Ie 

James Mountague moved in arreſt of judgment, that it was uncer- Trover for 4% 

tain, what an end of board meant; it ſhould ſhew, how many foot ends of deal- 
83 | | . . , | boards. 

or inches they were. And after ſeveral motions, judgment was 

given for the plaintiff, becauſe ends of boards ſeem to be a term of 

art, and are ſufficiently known among workmen, Stile 75, 1 Keb. 

34. Walcott verſ, Tappin. | 
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In a convic- 


tion for ſel- 


ling coals con- 


trary to 16 


117. 


the place 


where, ought 


to be ſhewn. 


See theſe ſta- 
tutes 30 Car. 


. cap. 8. 


5, 10. 
3 Ann. c. 28. 
12 A. . 


e. 17. 


3 Geo. 2. c. 26. 
4Geo. 2. c. 30. 


11 Geo. 2. 
. 

17 Geo. 21. 
8 
19 Geo. 2. 
c. 35. 
23 Geo. 2. 
„ 


Variance. 
See the Stat, 
5 Geo. 1. 
. 
whereby va- 
riance is a- 
mendable. 


Hilary Term 
A Annae Reginae, B R. [ 705. 


* Py 


Regina ver/. Highmore. 


HE defendant was convicted before the lord-mayor of 
London, upon the 16 & 17 Car. 2. c. 2. for ſelling 
coals contrary to that act, vi. leſs than 36 buſhels to 
the chaldron, Sc. And the conviction being removed 
into the King's Bench by certiorari, it was quaſhed, becauſe 
there was no place mentioned, where the coals were ſold; which 
ought to have been, in regard that the power of the lord-mayor 
is only in caſe of coals expoſed to ſale in the city of London and 
liberties thereof. If the coals were expoſed to ſale in any other 
county, then the power of convicting is in the juſtices of peace 
of that reſpective county. And therefore the lord-mayor, to have 
intituled himſelf to a juriſdiction, ought to have ſhewn in the con- 
viction, that the coals were ſold within the city of Londen or the | 
liberties thereof; and for want of that, the conviction is naught. 


Rhodam ver/. Watſon. 


Writ of error of a judgment in the court of Beri:ck : the 
writ of error was, in redditione judicii loquelae quae fuit, &. 
de quodam debito quinquaginta librarum, quod idem W. a pracfato R. 
exigit, Ec. and the record returned was, a /oquela pro 54 l. debt. 
And for this variance the writ of error was quaſhed by the whole 


Curt. 


The judgment was for 50 J. and therefore ſerjeant Broderick 
would have had the words in the writ of error de quodam debito 501. 


refer to ſudicii, and not to loquelae, and fo being qudicii de quodan 


debito 50 1. loquelae quae fuit, &c. But Holt ſaid, that could not 
be, becauſe of the following words, quod idem W. a fraefats 4 
— 5 ell, 


—_— ww „ 2 — — e 8 


_ Hil. Term 4 Annae regina. kaar 
which ties up the words, de quodam de6it9 501. to the word | 


{:nuela ; for that only is a demand, and not the judgment, the de- 
mand by the judgment being transferred in rem udicatam. 


Regina ver. Deman. 


HE defendant was indicted of perjury, and the indictment perjury aſign- 
ſet forth a trial had before the lord chief baron, afſectato ed before the . 
7 J. S. by mf prius in Middleſex ; and that the defendant, being led chief ba; 


ron, and aſſo- 


vorn before the lord chief baron upon the holy Evangeliſts, de- ciate. 

oſed fo and fo, which was falſe, e fic the defendant commiſit vo- Hawk. P. C. 
luntarium perjurium coram the lord chief baron, affoctato ibi J. S. 4 
judgment was given againſt the defendant by 17510 dicit. And now 1 Inf, 176. 

the defendant appearing in court, ſerjeant Broderick moved the Goldſ. 191. 


court in his behalf in arreſt of judgment; and it being doubted pl. 140. 


| ae 4 ; mY » Freem, 806. 
whether he were not too late, Holt chief juſtice ſaid, that after F 


judgment by bil dicit judgment has been arreſted, but never after After judg- | 
judgment upon demurrer. Then ſerjeant Broderick took exception, TN" by nib: 


2 dicit in indiét- 


that this oath could not be at the trial ſet forth in the indictment, ments judg- 
for the trial was before the lord chief baron and the aſſociate, but ment may be 


never after 


| the oath before the chief baron without the affociate ; and the aſ- ne. _ Sag 
|  fenment of the perjury differs from the oath, for that is coram the judgment on 


chief baron and aſſociate, where the oath was before the chief baron demurrer. 
only, and that is a material part of the indictment. And for this 
variance he prayed, that judgment might be ſtayed. 


Hol. chief juſtice. The trial is not faid to have been before the 


| chick baron, affocrato ibi, &c. And the aſſociate need not be 


mentioned in every part of the indictment, where the chief baron 
is mentioned: but this is according to the conſtant form; in the m/ 


|  frius proceſs, the diftringas, and the jurata, and in the continu- 


ances, the aſſociate is never mentioned, but only in the entry of the 
po/tea. And by the 18 Eig. c. 12. which eres the ui prius in 


AMaddleſcæ, there is no direction, that the judge ſhould have any 


aſſoclate. 


Powell juſtice. It ſhall be intended, that the aſſociate did con- 
tinue with the chief baron all the trial, having been mentioned to 
have been there at the beginning. 8 


Mr. Eyre for the proſecutor ſaid, that the oath was ſaid to be 
actunc et ibidem in eadem curia-. | 


züles ment was given, that the defendant ſhould be ſet in the 
Dl Ory. | | | | | ; | | 


F 8 Vaughan 
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CT" oof, We: promiſed the plaintiff, that he ſhould be his clerk, ſo lone 


—_ 


* 
„ 
—_ th. 


Vaughan wver/. Lucking. 


What ſhall be A action upon the caſe: the plaintiff declared, that the de. 
a ſufficient fendant was paymaſter of . and in conſideration, 
2 — as the defendant ſhould be paymaſter; and avers, that he the plain. 
promiſe. tiff continued to ſerve him in ſervitio praedicto till ſuch a time. 
and then the defendant the plaintiff extra ſervitium ſuum penitu 
dimifit et expulſit. After verdict for the plaintiff it was moved in 
arreſt of judgment, that the plaintiff had not averred, that the 
defendant continued paymaſter at the time he turned the plaintiff 
out of his ſervice, and conſequently the plaintiff had not ſet out 
a good cauſe of action; for the defendant was to continue the 
plaintiff his clerk, only fo long as the defendant continued pay- 

maſter. --- | 


But it was anſwered and reſolved by the court, that it was aver. MW 
red in the declaration, that the defendant was once paymaſter ; and BW only 
he ſhould be intended to continue fo, unleſs the contrary did appear, and 

Alſo that it was ſaid, that the defendant the plaintiff extra jervi- WF 
trum ſuum penitus dimiſit et expuifit ; which could not be, if the WWF Va 
defendant were not paymaſter. But to that anſwer it was objected 3 
for the defendant, that it was extra ſervitzum ſuum generally, and 
not extra ſervitium ſuum pracdictum, and ſo might be ſome other 
{ervice. 1 


But Holt ſaid there was no other ſervice mentioned, and it would 
be a foreign intendment to intend any other. And Powell ſaid, that 
in the words next preceding, there was ſervitio praedicto, vis, that 
the plaintiff ſerved the defendant in ſervitio praedicto; and then, 
when he comes and favs, he turned him extra ſervitium ſuum, that 
muſt be intended the ſervice the plaintiff ſerved him in. And al 
the court agreed, that no other ſervice could be intended. Alfo, it 
the defendant's office had not continued at the time of his turning 
away the plaintiff, . he could never have had a verdict. 


Judgment was given for the plaintiff. 


Mover 
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any thing, for a thing to be done in futuro: and conſe 
tire damages being given, judgment ought to be arreſted. 
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Mr. Acherley ſaid, that it was but falſe Latin, and that was stat 4 Geo. 2. 


falſe ſenſe, that there might be ſuch a promiſe made, but it was 
void in its operation. And Powell ſaid, that nothing could be 
given in evidence on the declaration, but meat and drink found 
after the promiſe, for which it was impoſſible for the plaintiff to 
have deſerved any thing at the time of the promiſe. And Holt 
chief juſtice ſaid, that a verdict cannot help nonſenſe, that the 
words of the 18 Elig. were, © that after a verdi& the judgment 
* ſhould not be ſtayed or reverſed, by reaſon of any default in 
form, or lack of form, touching falſe Latin ;”” but that the act 
did not ſay, that a judgment ſhould not be ftayed or reverſed after 
a verdict for nonſenſe. Secondly, that the court could not ſupply 
the daſh, for that would be to make it quite another word. 
Thirdly, that there never was any caſe, where an inſenſible or im- 
poffible count was rejected, and aided after verdict, And upon 
theſe exceptions the cauſe reſted till the laſt day of this term, and 
then upon motion the court held, that they would take the words 
in the declaration to be the very words of the promiſe. And 
ass if the words of the declaration had been in writing under 
| tie party's hands, they muſt have conſtrued the promiſe ac- 
| cording to the intent of the parties, and not have put ſuch a 
1 con 
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Moverly wver/. Lee. 1 
1 Sſumpfit, in conſideration, the plaintiff would provide, meat, 8. C. Selk. AlN 
= A drink, &c. the defendant promiſed to pay him ſo much as the 558. 14 
tier Labere meruit, and avers in fact, that he habere meruit fo VideFerr. 106. WH 
PAINE & % | Is i 
much, Sc. Upon non afſump/it pleaded, there was a verdict for the 1 
plaintiff, There were other counts in the declaration. Fol 

Mr. Mountague laſt term moved in arreft of judgment, that the W 

-omiſe was void, to pay ſo much as the plaintiff habere meruit, 1 

which is the præterperfect tenſe, and denotes the time paſt, and 15 

conſequently could be nothing; for a man could not have deſerved | ; 


2 


aided after a verdict by 18 Elig. c. 14. Secondly, that it wanted e. 26. for turn. 1 
only a daſh to make it meruerit, and that would have been well; = 18 
and the court would ſupply the daſh: thirdly, that if the count 78 , ex- I! 
by reaſon of that word was inſenſible and impoſſible, the court ee al * 1 
would reject it, and intend that no damages were given for it, and reofails < Wi 
give judgment on the reſt of the promiſes. To the firſt it was an- ug pro. 18 
ſwered and agreed by the court, that this was not falſe Latin, but eedinge. 1 
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Miſtakeofthe A FT ER verdi& in an action upon a penal ſtatute made 6th 
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Hil. Term 4 Annae reginae. 


conſtruction upon it, as to make the promiſe void: 0 1, 
upon this declaration they would conſtrue it according to Pp 
intent of the parties, which muſt be to pay the plaintig 5 
much as he ſhould deſerve for the meat, drink, Gc. found * 
not conſtrue it ſo as to make it a void contract. That inder 
according to the grammatical conſtruction of the words, the 10 
miſe was nonſenſe and void; but yet the parties certainly mean 
ſomething by it, and that meaning they the court muſt endegygy, 
to find out, and underſtand the promiſe accordingly, rather than 
by purſuing the grammatical conſtruction of the words of the pro 
miſe, make it void. n 


Judgment for the plaintiff, The queſtion ſeems to me to be, i 
the plaintiff ought not to have purſued the intent and meaning of 
the promiſe in his declaration. | 


2 


ityle of the | | * | . . | . : | 
King and of the late King and Queen, it was moved in arreſt of judg. 


Queen fatal, ment, that the ſtatute was laid to be made 12th of Novenber 
” 6 Will. 3. whereas at that time the Queen was alive, and the ſtile 

r Salk. 181. Was Will. & Mar. and in regard there was no ſuch ſtile of the 
| King at that time, for that miſtake of the ſtile the judgment 
Was arreſted. © es x | 


Mem. The queen did not die till December 28. that year. 4 

Read ver. Charnley. 

Error upon A Writ of error of a judgment in the court of Carliſie, upon 
| a 


1ad tin IC SY , . : ; | 
833 * ſcire facids againſt bail, the ſcire facias was, that the de- 


Carle ina fendant ſecundum uſum et confuetudinem ejuſdem curiae, ac cvitatis 


 feire fatins raedifae a tempore. Se. uſlitatam anucehit pro 
e Pp Pore, /itatam et approbatam manucepit f 


eodem Thema Kemp, quod ipſe dictus Thomas Kemp flabit rectus in 
curia, in ef ſuper querela praedicta, et defalt. ad. nullum diem fbi 
inde dandum facit, nec fe retrahet, nec ſe abſentabit ab executiane 
iudicu fi judicium inde verſus eum redditum fuerit, ſub poena in— 
currendi ct ſubeundi executionem hujuſmodi judicii, ſi contingat if 
ſum Thomam Kemp in aliquo praemiſſorum defaltam facere, et init 


eg1timo modo convinci. | : 


Mr. Ward took exception to the recogniſance, that it differed 
from the recognifances taken in this court, and conſequently was 
illegal and void, this recogniſance being poſitive, that the defen- 

| dant 


— —_— Y 
i. 
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411 FE? render himſelf, but thoſe in this court, only if the 
Jefendant do not pay the money, that then he ſhould render his 


body to priſon. 


Holt chief juſtice. They are both the ſame: the words in 

this recogniſance are, that the defendant ſhall not withdrav nor 

abſent himſelf from the execution of the judgment. Now if the 

| 7-fendant pays the money, that is an execution of the judgment, 

and conſequently the recogniſance is performed. If a capias ad An. 1555 
ſntrsfactendum be returned, non eſt inventus, and the money be not 216, 233. 
paid, then the defendant hath withdrawn and abſented himſelf © = 


_ 
2 Leon. 2 


5 
by, 
1 


principal. 3 Keb. 340. 


Powell juſtice agreed. Judgment affirmed. 


- 6 


Crowther ver/. Oldfield. 


CE of error of a judgment in the Common Pleas, in an S. C. Salk. 


an he the 1ſt of May, Sc. ſciſitus fuiſſet, et adbuc ſeifitus exiſtit, 19. 
ect in uno meſuagio et decem acris terrae cum pertinentiis in N. Lvtw. 125. 
8 -/urcella nanerii de M. ac tentis per copiam rotuli curiae manerit 
llius, ut tenens cuſtumarius eorundem in feodo fimplict, ſecundum 
conſuetudinem ejuſdem manerii : cumque etiam idem the plaintiff Fa- 
(laat et habere debeat, ipſegue et omnes tenentes cuſtumarii diflorum 
3  tenementorum ſuorum cum pertinentiis per conſuetudinem infra ma- 

| vwommm praedictum a tempore, &c. uſitatam et approbatam habuere, 
 bavere conſueverunt, communiam paſturae in quodam loco, paſtura 
de mora voceta Marmlees, parcolla etiam ejuſdem manerii, et con- 
nente 40 acras in Northwroine, pro omnibus averiis ſuis commu— 

i mcalious ſuper tenementa cuſtumaria ſua praedifta levantibus et cu- 
antibus, quolibet anno, omn tempore anni, ad libitum ſuum, tan- 
= {02 ad cadem tenementa cum pentinentiis ſpectantem et pertinen- 

| fm: praedidtus tamen the defendant intending to deprive the 
. plaintiff, Sc. incloſed the common, per quod in tam amplo, &c, 

| Upon not guilty pleaded there was a verdict for the plaintiff, and 
penny damages; but upon a motion in arreſt of judgment, 
udgment was given for the defendant in the Common Pleas. 


Mr. Eyre and Mr. Wurd for the defendant in error, to main- 
Lein the judgment below, took theſe exceptions to the declaration. 

Firſt, that the plaintiff in his declaration had not intituled himſelf 
(uftciently to this common. For it did not appear what fort of 
zitate it was he had, to which he claimed common. It could not 
| | | | 8-05 | ER 
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guardian to J. N. And it being objected, that theſe appeared i, 


Where in replevin for taking his cattle in a place called Underway 
the defendant made conuſance for rent arrear, and ſhewed, tl, 


P 


1 — 


tween them and copyholds. And for this were cited 1 Cy. 220. 


plaintiff rendring rent: and 7. S. afterwards, ſecundum conſuety- 
Adinem manerii praedifti tiel jour at a court of the manor then 
| held, ſurrendered into the hands of the lord of the manor ſccun. 
dum conſuetudinem maneri praedicti the reverſion and rent to the 
uſe of J. N. and his heirs: and the lord of the manor at the fame 


his heirs, according to the cuſtom of the manor, &c. And upon 
demurrer the conuſance was held to be inſufficient ; for that the 


cial. cuſtom to paſs them by ſurrender in court, and it was not 
enough to ſay, that he ſurrendred them ſecundum conſuetudinen 
. manerii ; but the cuſtom ſhould have been fully ſet forth, v2, 


conſuetudo, &c. and that they muſt be taken to be freehold, though 


Hil. Term 4 Annae reginae, 


be taken to be a copyhold eſtate, becauſe it was not fad to be, 


valuntatem domini, which is eſſential to a copyhold eſtate ; for . 
holds may be granted and held by copy of court-roll, but 8 : 
they are not ad voluntatem domini, which makes the difference þ - 


where it was laid in a declaration, that ſuch lands were granted ty 
F.S. and his heirs by copy of court-roll, fenendum ſecundum on. 
ſuetudinem manerii of O. and that they deſcended to J. V. ber o 
J. S. and charged the defendant with the receipt of the profits a 


be copyhold lands, and that againſt one, that occupies coppbod 
lands, no account lies, it was reſolved, that it not being faid 4 
voluntatem domini, it muſt be intended a freehold. 2 Ventr. 143, 


J. S. was ſeiſed in fee of a cloſe called Underway, parcel of the 
manor of L. of which the place where was and is parcel, accord. 
ing to the cuſtom of the ſaid Manor, and made a. leaſe to th: 


court granted the reverſion and rent to J. N. to hold to him and 


lands being to be taken to be freehold, they ought to have a ſpe- 


quod infra manerium praedictum et tempore, &c. talis babebatur 


it is ſhewn that J. S. was ſeiſed according to the cuſtom of the 
manor, becauſe it is not ſaid at the will of the lord. 2 Lutw, 
1165, 1166, 1171, 1174. Where in replevin the defendant avowed- 
as grantee of the manor of W. for rent arrear, and ſhewed that 
the place where time whereof, &c. was parcella maneru de M. et 
per totum tempus ſupradifium tenementa cuſtomaria dicti maner!! 
et dimfſa et dimiſſivilia per copiam rotulorum curiae manerii prat- 
licti by the lord of the manor, or his ſteward cutcungue perſonar, 
Sc. ea capere volenti, &c. ad terminum vitae, &c. ſecundum con- 
ſluetudinem manerii praedicti: and that the lord of the manor at 
his court of the manor ziel jour per copiam rotulorum curiae gi 
dein manerii granted the place where, to one J. S. pro 99 a, 
fecundum conſuetudinem manerit praedicti rendring rent, Sc. and 
upon demurrer the avowry was held to be ill, becauſe it was = 

2 a 


_ 


6 


— —_— a... „ ge" TE 


* — tl. * 


Hil. Term 4 Annae reginae. 


W 


aid ad voluntatem domini, and fo muſt be taken to be freehold. 
: Bulftr. 230- There in Mumps the - plaintiff declared, quod cum 
Sos fuit in dominico ſuo ut feodo ſecundum conſuetudinem manerii 
„ F. of a houſe, in conſideration the plaintiff would ſurrender 
he ſame to the uſe of the defendant, the defendant promiſed, &c. 


and the plaintiff averred, that he did ſurrender ; and the court re- 


ſolved that this could not be taken to be copyhold land, but. yet 
gave judgment for the plaintiff, For frechold land might paſs 
5 y ſurrender by cuſtom, and it was not neceſſary to ſhew the 
-1ſtom in the declaration. And in pleading a copyhold eſtate, 
you always ſay ad voluntatem domini. Co. intr, 9. An action by 


commoner copyholder, for depaſturing the common: there he 


1227 


, 


news, that the tenement, to which he claimed his common, 8 


time whereof, &c. parcella manerii de B. and by all that time 
dimiſſum et dimiſſibile per copiam rotulorum euriae manerii praedicti 
by the lord or his ſteward, to any perſon that would take it 13 


; ferds ſimplict, &c. ad voluntatem domini ſecundum conſuetudinem 


nanerii praedicti. And when he comes to ſhew the grant to 
kimſelf, he purſues that form. So is Raft. intr. 627, 2. It can- 
not be taken to be a freehold eſtate, becauſe it is ſaid to be parcel 


of the manor, and a freehold eſtate cannot be parcel of a manor, 


2 Roll. Abr. 120. So that there can be no ſuch caſe as is ſet 
out in this declaration, and conſequently the plaintiff cannot re- 


cover. Secondly, ſuppoſing upon this declaration the court can 


take the eſtate to be either freehold or copyhold, yet the common 
is not ſufficiently claimed. For if you take it for a copyhold 
eſtate, the cuſtom ought to have been alleged -expreſly and ſpe- 
clally, quod infra manerium talis habetur, necnon a tempore cujus, 
Sc. habebatur, conſuetudo quod, &c. and not as here, per conſue- 
tudinem infra manerium praedictum a tempore, Sc. uſitatam et ap- 
brobatam habuere et habere conſuevere, &c.. as in the caſe before. 
And fo it is laid in 4 Co. 31. 6. Yaugh. 251, 253. where in treſ- 
pats, the defendant juſtified under a cuſtom for the copyhold te- 


nants of a manor to have ſolam et ſeparalem paſturam in the place 


where; and the cuſtom was laid with a per conſuetudinem in eodem 
manerio, Ac. uſitatam et approbatam habuere et habere conſuevere, 


Sc. And my lord Vaughan ſays, it is double, including both the 


cuſtom of the manor, and the claim by reaſon of the cuſtom, 
which ought to be ſeveral. And the court ſhould judge, whether 


the claim be according to the cuſtom alledged. 3 Co. 185, In 


debt upon an eſcape, the plaintiff declared, that he recovered a 


judgment againſt J. S. in London, and ſued a capias ad ſatisfa- 
clendum againſt him; upon which zun ef inventus was returned: 
upon which one of J. &. 's ſureties being in priſon upon a plaint 
there, was detained in execution ſecundum conſuetudinem civitatis 
proetidae ; and upon demurrer the declaration was held to be ill, 


becauſe 
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becauſe it was not expreſly ſaid, that there was ſuch a cuſtom. 
but only ſecundum conſjuetudinem : and according to that way i 


laying the cuſtom mentioned before out of 4 Co. 31. 6. are the Pre 


_ cedents in the books of entries, Co. intr. 123. 6. Raf, intr. G2 


and beſides, the common is claimed here tanquam ad tenenenie 
enſtumaria ſpectantem, which cannot be in caſe of a copyhold. 
for a copyholder hath common by reaſon of the cuſtom, which 
annexeth the ſame to his cuſtomary eſtate ; and therefore, if th 


copyholder - purchaſe the freehold of his copyhold eſtate of the 
lord, and thereby infranchiſeth the ſame, his common is deſtroyed, 
And fo is the caſe. of Marſham verſ. Hunter, 2 Cro. 253. and in 


2 Brownl. intr. 96. that clauſe is left out. Indeed the preateg: 
part of the precedents are as this is, but they paſſed % filentiy 
and therefore now it comes to be diſputed, the reaſon of the thing 
ought to prevail. If it be taken to be a freehold eſtate, then the 
declaration is much worſe ; for then the plaintiff ought to haye 
preſcribed in a gue eftate, and cannot make a title by cuſtom : and 
tor that was cited 1 C. 418. where the plaintiff declared, that 
he was poſſeſſed of a cloſe in the pariſh of M. for years, and that 
within the ſaid pariſh there is, and time whereof, Ec. was a 


_ cuſtom, that ommnes occupatores of the plaintiff's cloſe, time where. 


of, Sc. habuerunt et hahere conſueverunt a way, Cc. Aſter a 
verdict for the - plaintiff upon not guilty pleaded, the judgment 


was arreſted, becauſe he ought to have preſcribed in him: that had 


the inheritance, and could not claim it by way of cuſtom, Ty 
the objection, that this was a poſſeſſory action, and therefore the 
plaintiff. had no need to ſet out any title, according to the caſes of 
Stroud verſ. Birt, &c. it was anſwered, that where the plaintiff 
in his declaration undertakes to ſet out a title, and ſets it out in- 


ſufficiently, the declaration will be ill, though the ſetting out the 
title was more than needed. And the caſe of Dorne verſ. Caſh 
Ford, Mich. ꝙ. Will, 3. B. R. was cited, where leſſee for years 


brought an action upon the caſe, for ſtopping his way, and pre- 
ſcribed in a gue eftate-: and after verdict for the plaintiff, judgment 
was arreſted, becauſe, though it had been enough to have ſaid la- 
uit et habere debuit (which were part of the words of the pre- 
ſcription, and, as was urged, ought only to ſtand, and the reſt be 
rejected) yet when the plaintiff has laid a preſcription, which 1s 


ill, it will vitiate his declaration: and the court cannot reject one 


part of an intire ſentence, and retain the reſt. And the fame an- 


{wer was given to the objection, that the verdict would make this 


declaration good, it being found by that, that the lands were parcel 


of the manor, and that there was ſuch a cuſtom for common, 


neither of which could be, unleſs it was a copyhold eſtate, And 
the cate of Dorne verſ. Caſtſord cited to that: and it was obſerved, 
that the caſe cited out of 1 Cro. 418, was after a verdict. an 
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me caſes allo of 2 Cro. 315. debt upon a bond : condition, that the 
|aintiff ſhould enjoy ſuch lands without eviction: the breach was 
aſſigned, that the plaintiff had the lands recovered from him by 
ſerdict in ejectment upon a leaſe made by one E. but did not ſhew 
what title E. had to make the leaſe, but only that he had good 
ile: and upon a rejoinder that the recovery Was by covin, and iſſue 2 Saund. 180. 
upon the covin, and a verdict for the plaintiff; yet the judgment e 
was arreſted for the inſufficiency of the breach, becauſe it was not with 2 Co. 


laid, that E. had a prior title before the plaintiff's title, for it might 315. Core. 


nant ver/. a 


be, E's title was under the plaintiff,” 2 Saund. 130. afſump/t, in Fete 
= .nfderation the father of the defendant, whoſe ſon and heir he is, fe wr ber. 
was bound to the plaintiff, &c. the plaintiff intending to ſue the 4% and we- 
geſendant, he promiſed in conſideration of forbearance, to pay, &c. l Hen a 
and on un afumpſit pleaded there was a verdi& for the plaintiff, breach af- 

> hut the judgment was arreſted, becauſe it was not ſaid, that the fa- * 

ther bound himſelf and his heirs, and ſo there was no conſideration er _ ag 
for the promiſe. And irom theſe caſes it was obſerved, that where Alan to the 
the plaintiff in his declaration, Sc. ſets \out his title inſufficiently, bee £m: 
or aſſigns an inſufficient breach, a verdict will not help it: that the iſſue upon e- 
caſes before cited of Stroud verſ. Birt, &c. were not adjudged up- jeding, and a 
on the verdict, for thoſe declarations would have been good upon a e 


plaintiff, and 
demurrer. yet judgment 


| _ arrelled, 
Brederick and Cheſhyre ſerjeants, for the plaintiff in error argued, 
that the declaration was good enough. And as to the firſt excep- 
tion they ſaid, that this muſt be taken to be copyhold, for it is 
ſaid to be parcella maneriz, which freehold land cannot poſſibly be, 
and alſo that it is Zenta per copiam rotulorum curiae manert! illius, 
and farther that the plaintiff is ſeiſed of it, wt tenens cuſtumarius ejuſ- 
dem in feodo fimplict ſecundum conſuetudinem ejuſdem manerii. And 
in 4 Co. 24. C. 31. b. it is reſolved, that the two main pillars, up- 
on which copyhold eſtates ſtand, are, that the land is parcel of the 
manor, and that it has time out of mind been demiſed and demiſa- 
ble by copy of court- roll. The words, that he is ſeiſed vt tenens 
cultumarius, neceſſarily imply, that it is copyhold; for this is the 
phraſe which 1s uſed where a lord of a manor preſcribes for com- 
mon tor him and his copyhold tenants in the ſoil of another, vis. 
pro je et tenentibus ſuis cuſtumariis, and no more, Co. intr. g. a. 
and in Ra,. intr. 131. b. where a cuſtom is pleaded for copyhold 
tenants to ſurrender out of court: they are called only Zenentes cu- + 
fumarii, In Co, intr. 123. where a cuſtom to grant by copy is ſet 
out in an action of debt for rent againſt the leſſee of a copyholder, 
and allo a grant purſuant to it; in both, the words ad voluntaten: 
dani are omitted, and no more in effect ſaid than here. So in 
W 7:77. 373. where grants by copy were found in a ſpecial ver- 
| Ut, the ſame words were. omitted, and only faid ſecundum conſue- 
1 Tudinem 
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tudinem manerii, And as to the caſes that have been cited the 
do not come up to the caſe in queſtion, In the caſe in 1055. 220 
there were not the words tenens cuſtumarius, nor parcellq Manerij 
In the caſe in 2 Ventr. there were indeed the words parcell; nam 
711, but there were not the words tenta per copram rotulorum yi, 
mancrii iliius, nor ut tenens cuſtumarius : that the caſe in 3 Buh. 


was rather for them, becauſe the court there went upon the Want 


of tenta per cofiam rotulorum, which is ſaid in this caſe, Ty the 


ſecond objection, that the cuſtom ought to have been ſet out ſpe- 
cially, and not with a per conſuetudinem, it was anſwered; that 


the cuſtom was well enough laid in ſubſtance, and the informality 


of laying it would be cured by the verdict, If a man makes tit] 
as Couſin and heir, and does not ſay coment, yet that is well upon 
a general demurrer. Where a man preſcribes for common without 
number, the want of levant and couchant is helped after a verdig 
though it is the very meaſure of the common. Sch. 428, 1 Mod. 7 
75. 2 Sid. 87. In action upon the caſe for ſtopping his way 
to his houſe, the plaintiff preſcribed in a que eftate to a way to his 
houſe, but did not fay, that his houſe was antiquum, but the want 
of antiquum meſuagium was helped by the verdict, Latch 110. 
Pali. 420. And as to the objection, that the common was claim- 
ed as appurtenant to the cuſtomary tenements, whereas it was ap- 


purtenant to the cuſtomary eſtate ; they anſwered, that the prece- 


dents were all ſo, though it muſt be confeſſed, that according to 
the caſe in 2 Cro, the common 1s in ſtrictneſs appurtenant to the 
cuſtomary eſtate. And for precedents were cited 9 Co. 113. the 
entry of that caſe, Co. intr. 9. Dyer 363. B. 1 Saund. 349. 2 Saund. 
321. Co. mir, 574. Winch intr. 931, 1026, 1111. Herne 81. 
Broonl. red. 428, 430. The court agreed, that if it did not ſuff- 


ciently appear to them on this declaration, whether this were com- 
mon belonging to a copyhold or a freehold eſtate, it would be ill, 


becauſe they could not give judgment for they knew not what, 
And the chief juſtice put the caſe of an action for ſtopping the 
plaintiff's lights: it would be a good declaration to ſay, that the 
plaintiff was poſſeſſed of a houſe, in which were ancient lights, 


and that the defendant ſtopped them. But in trefpaſs for abating 


the nuſance the defendant in his juſtification muſt have preſcribed 


Hor the lights, and ſhewed the commencement of his term. And 
ier the caſe of a declaration, if the defendant plead /berum teneme!r 


jm, the plaintiff muſt reply, and ſet out his title. They did allo 


agree the difference between a declaration, and an avowry : that 2 
declaration being againſt a wrong doer is good without ſetting forth 


title; otherwiſe of a bar to an avowry, or a juſtification. And 
therefore if this plea had been in a juſttfication in treſpaſs, or in 2 
bar to an avowry damage feaſant, it would have been unqueſtion- 
ably ill. But the chief juſtice and Powell differed, whether 1 
ecla- 


* be INN 2 ——_— a. 
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* nn. | 5 = Oe 
geclaration the plaintiff had ſet out a title fiel quel, or no. The 


bief juſtice held, that it was only a deſcription of his eſtate, and 
: : any ways a ſetting out of a title, He ſays indeed, that he ard 
he cuſtomary tenants of his tenements ought and uſed to have 
15 mon; but if he would have ſet out a title, he ſhould have ſaid 
yr 4 conſuetudo talis ct, for all the copyhold tenants to have com- 
mon: and then he ſhould have ſhewed a grant from the lord to 
himself, and that the tenements were demiſed and demiſable, Gc. 
is muſt have been done in a bar to an avowry. Powell thought, 
that when in his declaration he mentioned the cuſtom, that ſhewed 


actions the plaintiff may declare upon his poſſeſſion, without ſetting 
out his title; yet if he undertakes to ſet out a title, and ſets it out 
jnſufficiently, the declaration will be ill. Which rule the chief 
juſtice agreed, As to the objection of ad tenementa cuſtumaria per- 
inentem, the chief juſtice ſaid, that if the common belonged to the 
copyhold eſtate, it did belong to the tenements, and that all the pre- 
cedents were ſo. | 


The chief juſtice ſaid, that the great difference between copy- 
holds and cuſtomary freeholds which paſs by ſurrender is, that the 


cuſtomary freeholds the lord is only an inſtrument : and in pleading 
one's title to a copyhold eſtate, it is enough to ſhew a grant from 
the lord. But that will not be a godd title in caſe of thoſe cuſtom- 
ary freeholds ; but you muſt ſhew, that the ſurrenderor was ſeiſed 
in fee, and made a ſurrender to the lord, who granted it to the ſur- 
renderee. | ; 
What is before reported was ſaid by the court upon the argument 
© of the caſe, - Gs 


After great deliberation the court this term reverſed the judgment 
1n the Common Pleas, and gave judgment-for the plaintiff. 
Hils chief juſtice, The fault in this declaration is helped by the 


verdict, It is fully enough expreſſed to ſhew it to be copyhold eſtate, 
though it be not ſo formally done. It is faid to be parcel of the ma- 


common, and all this is found by the verdict, It ſhould have been 
according to the cuſtom of the manor, to have them appear fully to 
have been copyhold ; but unleſs they were copyhold, it is impoſſi- 
ble this finding can be true. I mentioned a cafe this term between 
bickerſtaffe and Perkins, which is reported 1 Sid. 218. where an 


ren- 


hat he intended to have ſet out a title. And though in poſſeſſory 


copyholder is in by demiſe from the lord; but in caſe of thoſe 


nor, and that by the cuſtom of the manor the plaintiff is intitled to 


laid indeed, that the tenements were held at the will of the lord 


action was brought by an executor upon a demiſe by his teſtator 
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rendering rent, for rent accrued after the death of the 9 
upon aon detinet pleaded there was a verdict for the plaintiff | - 
it was moved in arreſt of judgment, becauſe the plaintiff bud .Y 
ſhewed what eſtate the teſtator, that made the demiſe, had: f 3 

the intendment prima facie is, that a man that makes a lea: 0 1 

years is tenant in fee ſimple, by his carving out a particular has. 
and if fo, then the reverſion and rent could not come to the plain. 


tiff: and therefore the plaintiff ought to have ſhewed, that his te. 


ſtator was poſſeſſed of a term for years, and made an under.lexw MI *t! 
the reverſion to himſelf, &c. and for want of that it was agreed et e on! 
all hands, the declaration would have been ill upon demurrer: and of“ 
yet this declaration was held to be well after verdict, becauſe le , 
verdict had found the plaintiff's title; for now that had found, thy MER 
the eſtate the leſſor of the teſtator had, was a term for years, ang % 
not only ſo, but alſo that it was larger than the term demiſed o ©" 
the defendant, ſo as a reverſion of the term was in the teſtator; for 67 
if that had not been ſo, the plaintiff could never have had a verdid. 8“ 
Now that was a greater defect than this in this caſe, the inteng. WER © 
ment being againſt the plaintiff, and the defect in the plaintiffs I 


Powell juſtice retained his former opinion, that this was a defe& 
in the title, and that the plaintiff had undertaken to ſhew a title, 
He agreed alſo the former difference between declarations and avow- 
ries ; and that though in declarations it is not neceſſary to ſhew 2 
title, yet if you do ſhew a title, and ſhew it inſufficiently, it will 
be ill upon. demurrer. But he held, that it was cured by the ver- 
dict, for a defect of title in a declaration may be helped by verdid. 
And he put the common caſe, that an aſſignee of a reverſion brings 
debt for rent, and in his declaration does not ſhew an attornment; 
on il debet pleaded, and a verdict for the plaintiff, the defect is 
helped. And unlets theſe tenements had been copyhold, this verdict 
could never have been found, becauſe unleſs they had been fo, they 
could never have been parcel of the manor. ; 


See Lat. 126,  Poreys juſtice ſaid, that he had ſpoke with judge Blencowe, and 
the report K he had informed him, that they did not conſider in the Common 
this cafe in the 3 1. | * 8 : | | | : 
Common Pleas of the verdict's finding the tenements to be parcel of the 
Pleas. ene | | | 47 5 


Gorld juſtice ſaid, that in the caſe of SF. John againſt Moody old 

Hate ſaid, that however it might have been upon demurrer, it Was 
helped by the verdict; for all defects of title are helped by a verdict, 
And he put the caſe of the want of attornment put by Powell. 
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Regina ver. ballivos, burgenſes et communitatem villae 


de Gippo. 


| Mandamus to reſtore Mr. ſerjeant Whitaker to the place and 8. C. 2 Salk. 
A office of recorder of the town of {pſwich ; they made a ſpecial 434. 

return, which as to the matters which were debated in court up- 5 1 
on the return, was this: the writ was directed to them by the name 6 Rep. 65. 
of ball, burgenſes, et communitas willae de Gippo in comitatu Suf- ay op 262. 
falle then the return was: reponſio Gallivorum, burgenſium, et com- F 
= is villae five burgi Gippꝛici in comitatu Suffolk ad breve 9 Rep. 48. 
duic ſcbedilae annexum. Nos ballivi, Sc. villae frve burgi Gipp- In. _ 
vici in comitatu Suffolk, Sc. And then returned, guod villa de * . 
Gippwico eſt et tempore cujus, &c. fuib antiqua villa et antiquus bur- Velv. 116, 
gus, ac burgenſes et inhabitantes ejuſdem wvillae are, and by all the 

time aforeſaid were, a body corporate, tamen diverſis temporibus per 

varia noming cugnitum et nuncupatum and then ſet out the charter 

of confirmation of King Charles II. in which, among other things, 

are theſe clauſes ; that they ſhould have unum virum diſcretum et in 

= [715 Angliae peritum, who ſhould be their recorder, and that J. S. 
cdhould be their preſent recorder continuandus in eodem officio pro 

= 7 durante vita ſua naturali, niſi interim pro malegeſiura in officio 

illo, froe aliqua alia rationabili cauſa, - abinde amotus eſſet per bal 

lioos, burgenſes, et communitatem, &c, pro tempore exiſtentes, vel 

fer majorem partem eorum, quorum ballivos, Sc. duos eſſe voluit; ac- 

etiam balliwis, burgenſibus et communitati, &c. et majori parti eorun- 

dem pro tempore exiſtentibus, quorum ballivos, &c. pro tempore ex- 

entes duos effe voluit, talibus et conſimilibus caſu et caſibus ple- 

am proteſtatem et authoritatem idem nuper Rex dedit et conceſſit, 

Sc. tam prarfatum FJ. S. quam aliquem alium recordatorem, &c. in 

foſterum eligendum pro tempore exiſtentem ab hujuſmods officio recur- 

datoris, Ge, totaliter expellere et amovere : and that whenever the 

once of recorder ſhould happen to be vacant by death, Fc. the 

balliffs, burgeſſes and commonalty for the time being, or the major 

part of them, of whom the bailiffs ſhould be two, ſhould chuſe 

| another pro vita ſua vel aliter, at the pleaſure of the bailiffs, bur- 

| gelles and commonalty, ita quod ſuch recorder ſhould be removeable 

and removed as aforeſaid pro malegeſtura, or any other juſt cauſe : 

and that the recorder ſhould take an oath well and truly to execute 


— 


? 


all things belonging to the ſaid office; and that the recorder ſor the 
ume being, together with the bailiffs and four of the burgeſſes to 
be elected out of the portmen ſhould be juſtices of the peace of the 
laid borough : and that if any burgeſs or freeman ſhould be elected 
into the office of one of the bailiffs, one of the portmen, &c. and 
[ after notice of ſuch election ſhould refuſe to execute the ſaid of- 
| - | | fices, 
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fices, the common council of the town ſhould have power to f. 
ſuch perſon ſo refuſing ; and that the bailiffs, burgeſſes and A 
monalty ſhould have power to levy ſuch fines by diſtreſs and fal 
of his goods. Then they return, that upon the death of J. &. fer. 
jeant Whitaker was duly choſe by the bailiffs, burgeſſes, and com. 
monalty for the time being, the bailiffs for the time being beine 
actually preſent, recorder, to hold the office ad libitum of the bai. 
liffs, burgeſſes and commonalty : and that he took the oath of n. 
- corder, which they returned in boec verva, in the latter end of which 
is this clauſe, © you ſhall at all times to the beſt of your learning vive 
* your advice and counſel to the bailiffs of the ſame town for the 
« time being, how they ſhall order and execute their proceſſes and 
* judgments according to the form of law, and to the moſt ho- 
* nour and profit of the ſame town:“ and that afterward and in the 
ſame manner ſerjeant Whitaker was confirmed recorder for his ha- 
tural life. And then they return, that ſerjeant Mhitaber, the bei- 
liffs, and one of the juſtices elected out of the portmen, on the 6th 
of January 1702. appunctuabant quod ipſi tenerent ſeſionem paci 
for the borough in the Motehall there upon the 14th of Januar) 
following, at two in the afternoon : and that a precept was iſſued 
out by the fame perſons accordingly the ſame day to the ſerjeants 
at mace, to return a grand jury, and ſummon all officers, whoſe 
attendance was neceſſary, and to proclaim the ſeſſions: and that 
the ſeſſions was proclaimed accordingly by the crier : and that fer. 
jeant Mhitater had notice of all the premiſſes: and that the bailiff 
and the other juſtice, and the jury, and all other perſons neceſſary 
to the holding a ſeſſions, except the ſerjeant, aſſembled at the day 
and place appointed, and there remained ſeveral hours, and were 
ready to have held a ſeſſions of the peace for the borough, if ſer- 
jeant Whitaker had been preſent; but the ſerjeant did not come at 
the hour appointed, nor all the afternoon, to the place appointed, 
licet folemniter exactus, but voluntarily and without any reaſonable 
cauſe abſented himſelf, ſo that by reaſon of his abſence the ſeſſion 
could not be held according to the appointment and notice, to the 
oreat detriment of the bailiffs, burgeſſes, and commonalty, and 
azainſt the duty of the ſerjeant's office. Then they return another 
ſeflions of the peace, appointed to be held on the firſt of April 
1703. and the ſerjeant's default as before, mutatis mutandis. Then 
they return farther, that the ſerjeant had ſeveral court-rolls, books, 
writings, and deeds, concerning lands belonging to the bailiff, 
burgeſſes, and commonalty, and likewiſe letters patent, whereby 
divers franchiſes were granted to them by Edw. 4. in his hands and 
poſſeſſion, which belonged to the bailiffs, burgeſſes, and common- 
alty: and that thereupon they made an order, that the ſerjcan 
ſhould deliver them to the clavigers of the corporation upon notice 
of the order; but the ſerjeant, though he had notice of the 10 
c | | | retule 
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"ed to deliver them to them, to the great detriment of the bai- 
if burgeſſes and commonalty. And they return further, that 
Be Eduard Gaell being choſen one of the portmen, and refuſing 


to accept of Mo e EE 
 difſenter from the church, the bailiffs and common council bein 
ſembled to conſider, whether they could compel him to hold the 
office, and concerning the ſetting a fine upon him, and levying it, 
and diſtraining for it, for not taking the office upon him, the bai- 
+7 aſked the ſerjeant's advice about it, and he, though he was 


. 


then in the COMMON council, refuſed to give the bailiffs his advice, 
xi the tenor of his oath, and the duty of his office of recorder. 
And they alſo return another refuſal to other bailiffs upon the fame 
matter. Then they return that upon the gth of June 1704. the bai- 
lifts, burgeſſes and commonalty being aſſembled, the bailiffs actual- 
ly preſent, they had notice of the ſeveral miſdemeanors before alle- 
5-4 and committed by the ſerjeant in the execution of his office of 
recorder; and upon conſideration thereof they ordered, that the 
{crjeant ſhould have notice of the premiſſes objected to him. Then 
they return the notice in haec verba, which took notice of the ſe- 
veral miſdemeanors before alleged, and required him to anſwer them 

if he could; and as to the not holding the ſeffions of the peace, 


was in theſe words: Why you did not by your attendance aſſiſt 


this town at the Metehall in Ipſwich, on the 14th of January 
« 1702. and alſo on the 8th of April following, at which times 


* cyer and terminer and gaol-delivery holden for this town, ac- 
** cording to the ſeveral uſual proclamations publickly made for 
* that purpoſe, you knowing that by the charters of this town no 
*© ſeſſions of the peace could be holden for this town without the 
* actual preſence of the bailiffs and recorder thereof :”” and to ſhew 


the ſaid miſdemeanors. Then they returned, that they ordered 


him to anſwer to the ſaid matters ſo as aforeſaid objected to him, 
and to ſhew cauſe on the 8th of September next following to the 
bailiffs, burgeſſes, and commonalty, why he ſhould not be diſ- 
charged from his office of recorder, for the ſaid miſdemeanors in 
his ſaid office: and that the ſeveral notices in writing were deliver- 
ed to the ſerjeant on the 10 of uf 1704. And then they 
_ return, that upon the 8th of September aforeſaid, the ſerjeant ap- 


the office, and qualify himſelf, pretending that he was 


« Mr. Bailiffs, and other her Majeſty's juſtices of the peace, for 


* and place there ſhould have been the general quarter-ſeffions of 


cauſe why he ſhould not be diſcharged of his office of recorder for 


that notice to be delivered to him, and that notice ſhould be given 


peared before the bailiffs, burgeſſes, and commonalty, the bailiffs 
being actually preſent at the Moteball, and then and there praedi&ae 
Jeparales malegeſturae praedicto Carolo in officio ſus recordatoris, Cc. 
n praeſentia et auditu praedifi Caroli per curiam illam ei objectae 
faerunt : the ſerjeant anſwered, guoad ſuns non attendencias ad fe 
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ſuones pacis praedictas, he expected to have been ſent for, wh. 
they were ready: and as to the other articles, declared that he hy 
not bound to anſwer to them, and refuſed, and did not anſwer _ 
thing to them. Whereupon adtunc et ibidem auditis et pline ii 
telloctis per eoſdem ballivos, burgenſes, et communitatem, Ec. pro £ 
dictis ballivis, &c. pro tempore exiſtentibus tunc et ibidem attualiter 
praeſentibus, all the matters and miſdemeanors objected to the fer. 
jeant in his office of recorder, &c. and heard proof of them b 
divers credible witneſſes, and heard all the matters alleged by th; 
ſerjeant in his defenſe, adrunc et ibidem conſideratum fuit et adi. 
dicatum per ballivos, burgenſes et communitatem, Cc. praedictis J. 
livis, c. pro tempore exiſtentibus tunc et ibidem actualiter pracfer. 
71bus, that the ſerjeant was guilty of all and each of the mil{demez. 
nours objected to him as aforeſaid in his office of recorder, mod 4 
forma prout, Ec. and that for the miſdemeanors aforeſaid he 
ſhould be removed: and then and there, per eofſdem ballivos, bur. 
genſes, et communitatem, Ac. pro malegeſturis ills in officig fu 
 praeditto the jerjeant debito modo amotus fuit, and that he was never 
elected into the office ſince ; and therefore they had not, nor ought 
to reſtore him: ef ulterius certificamus quod burgenſes, et inbali- 
tantes villae five burgi praedicti, aut aliqui eorum, nunquam incor- 
porati fuerunt, nec ullo tempore legitime nuncupati fuerunt, per m- 
men ballivorum, burgenſium et communitatis villae de Gippo in comni- 
tatu Suffolk, prout in breve huic ſchedulae annexo mentionatum ej. 
Several exceptions were taken to this return, Firſt, an exception 
{tirred by the chief juſtice, that in the power given in the charter 
to the bailiffs, burgeſſes, and commonalty, or the major part of 
them, to turn out a recorder pro malegeſiura, the bailiffs are made 
of the quorum, and therefore the bailiffs conſent was neceſfary to 
the doing of it; and here in the return they had only ſaid, that 
the bailiffs were preſent, but not that they did conſent, as they 
ought. : 


Two anſwers were given to this exception. Firſt, that this mult 
be underſtood like the like clauſes in commiſſions of oyer and fer- 
miner, peace, &c. which require the preſence of the perſons named 
in the quorum ; but it was never yet thought, that their actual con- 
ſent was neceſſary to every act that was done, and that if they di 
ſented the majority could not act; but there conſent has been always 
taken to be included in the conſent of the majority. Secondly, 
that it was returned here, that he was debito modo amotus per bal- 
lives, burgenſes, et communitatem, which muſt be underſtood of 
them all, and conſequently both bailiffs conſented. 


This exception was over-ruled by the court, partly upon the 


ſecond anſwer, and alſo becauſe the quorum the bailiffs ſhould be 
| | two, 
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"WO, was like the majori parti eorum, no more than the law im- 
led. For as in all corporate acts, the act of the majority is the | 1 
5 o the whole, ſo the bailiffs being the head of the corporation, Ae eee. : i 
nothing can be done without their preſence; and this is ſo, though; 3 

no ſpecial provifion be made for it by the charter, And ſo it comes ns 
within the rule of expreſſio eorum quae tacite inſunt nibil operatur, . 
and conſequently their expreſs conſent is not neceſſary, but is in- 

" 1ved in the conſent of the major part. 


vol 


To the cauſe of forfeiture aſſigned in not holding a ſeſſions of 
the peace, two exceptions were taken. Firſt, that a ſeſſions of © 
the peace might be held without him, he not appearing to be of 
the quorum, and two juſtices of the peace may hold a ſeſſions of 
de peace. And ſecondly, admitting it could not, yet firſt, they 
W - ought to have ſent for him; and ſecondly, they ought to have 
ſhewn ſome ſpecial damage to the corporation by the not holdin 
the ſeſſions. To this it was anſwered and reſolved by the court, 
firſt, that admitting the preſence of the recorder were not neceſſary 
by the charter to the holding a ſeſſions of the peace (though the 
chief juſtice obſerved, that it did not appear by this return, that 
there was any quorum of the juſtices of peace; and where a com- 
miſſion is granted to twenty perſons to be juſtices of peace, and 
there is no quorum, they muſt all attend at the holding a ſeſſions, 
and if ſo, then the ſerjeant's abſence muſt be a forfeiture) yet he 
muſt attend, for it was the intent of the charter in making ſuch an 
offer, that he ſhould aſſiſt the corporation in matters of law; and 
W thc juſtices of peace, though they had power, yet they might be 
nid to proceed to the holding of a ſeſſions without their recorder. 
And fecondly, this office being a publick office concerning the ad- 
niniſtration of juſtice, the officer is bound to attend at his peril, 
and non-attendance is a cauſe of forfeiture of his office, though no 
inconvenience enſue by his non-attendance. And the difference is 
between publick and private offices. And fo is Co. Li. 233. 9. 
9. 50. Though, as the chief juſtice ſaid, in this caſe the cor- 
poration might be disfranchiſed for neglecting to hold ſeſſions of 
the peace, and ſo his non-attendance was a damage to them. 


Thirdly, it was objected, that it did not appear in the return, 
that the ſeſſions of the peace was well appointed to be held; for 
they ſhould have ſhewed, that the juſtices iſſued a warrant under 
their hands and ſeals. To this it was anſwered, that it was not 
ablolutely neceſſary to the holding of a ſeſſions, that a precept 
ſnculd be iſſued out under the hands and ſeals of the juſtices ; but 
if the jury-and all perſons neceſſary to hold a ſeſſions appeared, it 
would be well held, though no warrant had been iſſued out. And 
ſo is Lamb. 367. But if it were neceſſary, it appeared ſufficiently 
| 6K: 652 here, 
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here, that it was done, for ſo much was implied here un 
praeceptum 6ſt. And fo is the conftant form of pleadin 
And the court 'over-ruled this objection. 


der the 
8 Writs, 


And the chief juſtice faid, that appun&uabant muſt be nds 

| ſtood a legal appointment; and he agreed that matter of holgi,, 
a ſeſſions without an appointment by warrant, or otherwiſe thn 
by agreement between the juſtices to meet and hold it; but fa, 
that the uſual way of appointing a ſetiions was by iſſuing nt; 
precept to ſummon it, and that without ſuch a precept no bot; 
could be compelled to appear. e 


Fourthly, as to the ſerjeant's refuſing to deliver the books, &. 
to the clavigers, it was objected, that that was no cauſe of fo. 
feiture of his office; becauſe the corporation might reſort to them, 
and make uſe of them in his hands, and he was the proper office; 


in whoſe cuſtody they ought to be. 


The chief juſtice and Powell ſeemed to think this no cauſe of 
forteiture. And Povell ſaid, they might bring an action of de. 
tinue for them. 1 | RA 


Fifthly, as to the not giving advice, the chief juſtice ſaid, he 

was not bound to give advice to the bailiffs, but only to the whole 
corporation: that indeed he was their adviſer, and ought to adviſe 
them; but he might do it in a reaſonable manner, and was not 
bound to give any pofitive opinion, It was pretended on the be- 
half of the corporation, that this refuſal was againſt his oath ; but 
that was held to be. otherwiſe, the advice there mentioned being 
reſtrained to ordering and executing their proceſſes and judgments 
according to law, | TT 


Sixthly, it was objected on the part of the corporation, that the 
wit was miſdirected, and therefore ought to be quaſhed, they 
having returned expreſly, that they were never incorporated, nor 
named by the name of bailiffs, burgeſſes, and commonalty de Giff!, 
as they are named in the writ. | en | 


And Mr. Raymond cited the caſe Paſch. 10 Will. 3. Rex we). 
Morris, where a writ was directed to the mayor and burgeſſes of 
the city of Lincoln in the county of Lincoln, where it ſhould have 
been in the county of the city of Lincoln: and the corporation took 
advantage of it in their return as here; and though the return Was 
inſufficient, the plaintiff could not get a peremptory nandamis, 
but the writ was quaſhed. He cited alſo the caſe Paſch. 12 Will. 3: 
Rex ver}, the mayor of Rippon, where the like miſtake was — 


—— n * — —_ 
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ad advantage taken of it in the return: [But according to my notes, 
in that caſe the return was allowed upon the merits, and the writ 
never quaſhed! and that there was a material difference between 
Gippus and Gippꝛoicuss; the firſt being but half the name, and wick 
#gnifying according to Spelman ver bo WIC, a port or bay, and ſo 
probably added to diſtinguiſh this from ſome other Grppus : and 
that Gippus and Grppwicus was no more the ſame name, than Jps 
and Tpfwich. And he cited Camden's Britannia 372. that the an- 
cient name of the place was Grppewo:ch, and that they never were 
named in one charter by the name of Gippus. 


— 


The chief juſtice doubted, whether to have taken advantage of 
this miſtake they ſhould not have returned it poſitively at firſt, and 
relied upon it. For he ſaid by their own return it appeared, that 
they were called and known. by divers names, and fo the writ and 
the return were conſiſtent : and then, when they by making a 
return admit themſelves the perſons to whom the writ is directed, 
for they call the return executzo iſtius brevis, which it is not, if 
they are not the parties to whom it is directed, and the return not 
being inconſiſtent with the writ, though in the end of the return 
they do poſitively aver, they are not, nor ever were incorporated, 
nor named by the name of Gippus, yet if that will be ſufficient. 
zgainſt their own admittance ? | 


Pell juſtice was on the contrary againſt the chief juſtice : but 
upon looking into the record it appeared, that Gzppo in the return 


was writ with a daſh, and Gzppo in the writ was without a daſh, 
and fo not ad idem, and fo this point was put out of the caſe. 


The chief juſtice took this difference ; where a corporation by 
one name is incorporated anew by another name, where they ſhall 
loſe their firſt name, and where not, dig. where the new charter 
alters the conſtitution of the corporation, and new models it, there 
they ſhall loſe their old name: otherwiſe, if the conſtitution as to 
al the integral parts of it remains the ſame; though the new charter 
ges them a new name, the old one remains. For the purpoſe, 
it a mayor be added, or a mayor and maſters are made mayor and 
aadermen, or an abbot and convent a dean and chapter; there they 
loſe their old name, becauſe new integral parts of the corporation 
are added, But if the inhabitants Grppwrc! were incorporated by 
tne name of bailiffs, burgeſſcs, and commonalty Grpproici, and 
then a new charter is granted to them that they ſhall be called 

by the name of bailiffs, burgeſſes and commonalty of Gippwicz, yet 
they may uſe the firſt name, becauſe the town is the ſame, and 
te old conſtitution remains, 
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When all theſe matters were got over, the notice was objeceg 
againſt. Firſt, that there was no time appointed by the notice 
when he ſhould appear to anſwer to the matters charged in the ng. 


tice. Secondly, that he was not charged in the notice with not 


holding a ſeſſions of the peace, but oyer and terminer, and gaol- 


delivery. To theſe objections it was anſwered, and reſolved, that 
the ſerjeant appearing, and being charged, and anſwering, ſupplied 
the want of notice, both of the time, and of the offenſe. And for 


that was cited Palm. 453. Harris's caſe, which caſe was agreed 


by the court. And the chief juſtice ſaid, that in juſtice convenient 
notice ought to be given for the party to prepare for his defenſe 
but he might waive that, if he would. Secondly, it was anſwered, 
that it appeared by the return, that notice of the day was given, 
and that in writing, it being taid, quod ſeparales notitiae in ſcriptj, 
were delivered to him; though the chief juſtice ſaid, the notice of 


the day might be well enough given by the officer by word of mouth, 


But then it was objected, that he was not chargec tor not holding 
a ſeſſions of the peace, but oyer and ter miner and gaol delivery; 
and if he was not charged with it, though he did aniwer to it, his 
anſwer was impertinent, and will not help the want of notice: 
he was charged with one thing, and anſwered to another. For 


the proediftae ſeparales malegeſiurae muſt be underſtood thoſe in 


the notice, or at leaſt it may be underſtood of them, and that will 


be ſufficient to vitiate the return; which being to turn a man out 


of his freehold, ought to be preciſely certain, and cannot be aided 
by intendment. Which the court agreed, and granted a peremptory 


jnandamus, but directed that it ſhould be awarded according to the 


firſt writ, ball;vis, &c. de Gippo; for they faid it muſt purſue the 
Erſt writ, and they could not grant it different from that. 


The Sollicitor General oppoſed granting a peremptory mandamus, 


hecauſe the recorder was an officer ad libitum of the corporation; 


and cited 1 Gd. 14. Rex wverſ. Campion. But that objection was 


contrary to the return, whereby he appeared to have becn con- 


firmed for life. And Holt ſaid, that if he had been an officer. ad 
{10111171, the corporation ought to have returned that, and relied 

© » 1 
upon it, and it would have been a good return; but they could 


not take advantage of that, when they had returned a caute, if 


the cauſe were not ſufficient ; for it appeared, that they had not 
gone upon their power, and determined their will, but put him 
out for a miſdemeanour. | 


_though they did of counties, 


he chief juſtice alſo ſaid, that the court could not take notice 
of towns any otherwiſe than they appeared to them on the record, 
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gact for 330 ſhares of the royal luſtring company, for which the 


to them; and the plaintiffs were to have intereſt for their money ; 
that the plaintifis and defendants were to manage the ſhares in part- 


nerſhip, and in caſe of difference in opinion the moſt voices to 


Da * 
the date of the contract for the ſhares: that after the expiration of 


1 


oartnerſhip - and if there ſhould be any loſs, the ſame ſhould be 
by the defendants. The contract for the 336 ſhares is laid to be 
made 13 April 1693. and for breach the plaintiffs ſhew, that after 

the four. years elapſed, the plaintiffs fold 174 ſhares, which were 
what were then remaining of 336 ſhares, for 29211. 10 5. and no 
more, which was the beſt price could be got for them: fo that 
the damage came to ſo much, three fourths of which was ſo much, 
for which the plaintiffs brought this action. The defendants 


ling and transferring aforeſaid, currens et vendibile pretium of the 
11 I74 ſhares was {o much: and {o there Was NO loſs, The 
plaintiffs replied, and traverſed the ſale of the 174 ſhares, odo cf 


* 
4 


aim, and thereupon iſſue is joined; and the jury found a ſpecial 
verdict, that the plaintiff Seignerett at the ſeſſions of parliament 
S 10 Vill. 3. was impeached for miſdemeanours, and R. L. and 
'/.9, became his bail: and that the plaintiffs 30 May 1698 aſſigned 
er the 174. ſhares to R. L. and W. S. vis. 90 to L. and 84 to S. 
#70 eur un fecuritate et ad ſecurandum et indemnificandum of and 
SA Ie recogniſances: that afterwards the 28th of O#cter 1098 
= and S. were "diſcharged from their recogniſances, and that they 
ere no ways damnificd thereby; but whether this aſſignment 


— — 61 5 were 


0 
4 


N action of cdvenant brought on articles of partnerſhip, 3 Keb. 304. 
whereby 1t was agreed, that the three defendants ſhould con- - Mod. ay. 
Freem. 368. 

Ante 083. 


plaintiffs were to pay the money, and to have the ſhares delivered Pe. 141% 


it: the plaintiffs to be but one voice: that when any of 


born, one fourth part by the plaintiffs, and the other three fourths 
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1242 Hil. Term 4 Annae reginae 
. were in law a fale or not, they leave to the diſcretion of . 
court. e 


Alfter this cauſe had been very long depending, the three judge 
gave judgment the latter end of this term; but the chief — — 
was not ſatisfied. It was agreed by the three judges, that it Fo 
partnerſhip had been concerning chattels that had been aflignable 
that then this aſſignment to L. and $. would have been a fil 
within the meaning of the covenant, and would have been wii, 
the defendants, becauſe the legal intereſt being out of the plaintis, 
they had diſabled themſelves to perform the truſt, But they (iq 
this aſſignment was not like a conveyance in law; that they col 
not tell what it was; that by it they were not ſatisfied, that thous; WIR 
the ſhares were put out of the plaintiffs power, but they might ue 
executed the truſt notwithſtanding. And Powell ſaid, the conſcience 
of the cauſe was with the plaintiffs. 


The chief juſtice doubted, for he thought there was no dif- 
rence between the caſes, for that ſuch afſignments muſt be taken 
to be within this agreement as the nature of the thing is capable of 
whether they were or were not effectual aſſignments in point ot 
law. So if a man afhgns a bond to J. S. and afterwards receives 
the money of the obligor, if he do not immediately pay it over to 
the aflignee, the afiignee may maintain an action of covenant againſt 
him upon the word of/1gnavit : and that was the caſe of Deering 
Dey. go if the obligee covenant to aſſign a 
bond to J. §. tiel our, and will not aſſign it, or before the day | 
receives the money of the obligor, by which means he has diſabled 
himſelf to aſſign it; in either of theſe caſes it is a breach of cove- 
nant, and yet in ſtrictneſs a bond is not aſſignable. 


The three judges were giving judgment for the plaintiffs, and 
Mr. Raytend ſtood up, and put them in mind of ſome exceptions 
he had taken for variances between the declaration and the articles; 
and particularly of that of the commencement of the four years for 

the continuance of the partnerſhip, which in the declaration was 
ſaid to be th the day of the date of the contract, in the articles 
#10 the day of the date of the contract. [The others were mer- 
tioned at this time; and I have loſt my note-book, in which ther 
were contained. ] The court ſaid, that the variances were not ma- 
terial. And the chief juſtice ſaid, that a datu does not exclude the 
dite, and fo was the ſame with cum datu; but that a datu and 
a di» datas were not the ſame. But Powell ſaid, that 4 dati and 
„bad been adiudged to be the ſame in the Common Peas 
z udzime 21ven for the plaintiff, 
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Regina ver}. Majorem et Aldermannos Norwici. 


Mandamus to admit one Dunch. alderman of Nor} 

and ſwear him. To this they returned a charter ot 
A PFgw. 4. that the aldermen of Norwich onerarentur et 
8 "= exonerarentur as the aldermen of London; and that in 

London if a perſon be elected alderman by the ward, the court of 
aldermen may refuſe him; and that Dunch was elected by the 
ward, but was refuſed by the mayor and aldermen, becauſe he had 
not qualified himſelf according to the corporation act, he not ha- 
ving received the ſacrament according to the rites of the church of 
England, within a year next before his election; and that he was a 
turbulent perſon and factious, and that he procured his election by 
bribery : and then at the end of the return they returned, quod nir 
furt electus. 


Poſt. 1379 & It was admitted of all hands, that the matter of Dunch's not 

4% having received the ſacrament within the year before his election 
made his election void, and had been a ſufficient return, if it had 
ſtood by itſelf. But in regard the return was repugnant and con- 
tradictory, the court granted a peremptory mandamus. The chief 
juſtice ſaid, the court could not believe them, when by their return, 
Iſt they admit an election and avoid it, and then deny that Duc 


was cledted. A return may contain as many cauſes as the perſons 
that make the return pleaſe, but then they muſt be diſtinct inde- 

nden matters. So here a refuſal might be well returned, 
n win that Dunch had not received the ſacrament ; both which 
nuke tne election void: but then you come and contradict all the 
former gart of your return, and ſay Dunch was never elected. To 
cd cis contradiftion, it is urged, that the election by the ward 

no clection; becauſe it is not conſummate, till it is approved by 
x mayor and aldermen, But this chuſing by the ward is an 
— | | — election 
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Ton, for they have ſeveral perſons to chuſe out of; but the 

; vor and aldermen have no choice, but only approbation ; for 

3 cannot chuſe. The election and approbation are diſtinct acts 

o be done by ſeveral parties. And if the election be conſummate 

before the approbation, then the return is contradictory, in return- 

no an excuſe why D. was not approved, and then returning, that 

te was never elected. | 


Powell juſtice. If the return be not contradiftory, it is very 
qveigling ; the court cannot tell what you rely upon. The elec- 
don and approbation are two different things, and the election is 
onſummate without the approbation. The power of the biſhop 
to approve the preſentee, 1s different from the preſentation, And 
o is the nomination of one (where the caſe is, that J. S. is to 
preſent ſuch an one as J. N. ſhall nominate) from the preſenta- 
tion: and the preſentation is over before the approbation, and the 
nomination before the preſentation. So here the election is over 
before the approbation. Non fuit electus in the return, muſt be 


underſtood, that Dunch was never elected by the ward, 


Poꝛeys and Gould agreed. But Powys thought (upon the caſe 
= which had been cited out of 1 Sd. 286. where, though the re- 
E turn was inſufficient, yet the court would not grant a peremptory 
mandamus, becauſe the right was againſt the perſon, that ſued the 
mandamus ; but ordered the right to be tried) that it appearing to 
them upon the return, that Dunch's election was void on the cor- 
poration act, they ought not to grant a peremptory mandamus. 


But the chief juſtice ſaid, it did not appear; for the court could 
not tell what to believe, when the return was contradictory to | 
tlelt. And he ſaid, a peremptory mandamus would not make the ; sid. 286. 
election good, but upon an information, the election might be 
ayoided, and Dunch turned out. 


WW, 
8 
1 


PDoteell. The return can never be made good. 


Upon the argument of this caſe the chief juſtice ſaid, that as 
0 the procuring his election by bribery, it would be a queſtion 
q whether that would make the election void, unleſs it were to an 
L office within the ſtatute of Edw. 6. for though elections ought to 
be tree, yet an elector might uſe his liberty to vote for him that | 
had given him money. And he remembred a caſe. between Blan- Selk. 41. 
card and Galley, where in an action of debt upon a bond condi- 
tioned for paying part of the profits of the office of provoſt mar- 
ſhal within the d{land of Barbades, it was reſolved, that if it had 
-oncerned the ſame office in England, the bond had been void by 
* 6 M the 
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1 Sid. 287. 


the ſtatute of Edw. 6. but the office being 1n Barbadvs, the bos 


was held good, though it was concerning the adminiſtration of 
juſtice, 


He faid, the method of chuſing aldermen in London was thus 
The inhabitants of the ward chuſe two, and if the court of alder. | 
men think them inſufficient, they may reje& them, and order the 
ward to chuſe again. And he ſaid, that in the lord chief Juſtice 
Kelynge's time in the caſe of one Mr. Swallow, the cuſtom gf 


| London was certified to be, that if a man be choſen alderman 
| : . 
and refuſe to ſerve, the court of aldermen may commit him t 


Newgate as for a contempt ; but if he fines, then the way is tg 


ſwear him alderman, and then diſcharge him by conſent, 


12 Mod. 336 


2 Vern. 697. 


Sheriff of Middleſex's caſe. 


. Latitat iſſued out of the King's Bench to the ſheriff, to arreſ 
II Mod. 234. 


a man, and the ſheriff returned, that the man was liſted ac- 


10 Mod. 345. Cording to the act 4 & 5 Ann. c. 10. et ca vccaſione capere nm 


Barnes 307-8 


Mic. 6 Geo. _ P o 1 


Mr. ſerjeant Broderic moved againſt the ſheriff, becauſe, as he 
pretended, he ought to have arreſted the man; becauſe by the 


act the plaintiff had liberty to go on to judgment and execution 


againſt any thing but the defendant's body, and then the court 
ſhould diſcharge him on common bail, if he appeared to them to 


be lifted regularly; but the ſheriff ſhould not take upon him o 


determine whether he was regularly liſted. But the court upon 


conſideration held it to be a good return, and that this act worked 


by way of a /uperſedeas to any procels to be iſſued againſt perſons 
liſted, and that if the ſheriff ſhould arreſt ſuch a perſon, he would 

e liable to an action of falſe impriſonment. And they ſaid it ap- 
peared, that the act did not intend, that the man ſhould be ar- 
reſted, and then diſcharged on common bail, by the pro, 
that the plaintiff upon leaving notice in writing at the defen- 
« dant's laſt place of abode, or giving to the defendant ſuch notice 
© in writing of the plaintiff's cauſe of action, might file common 
bail for the defendant, and proceed to judgment, &c.” That 
in caſe the man were not regularly and fairly liſted, this was 4 
falſe return, and the plaintiff had his 
action for the falſe return. | 
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My lord Banbury's caſe. | 


Motion was made on his behalf for a ſuperſedeas to a latitat, 8s. C. Selk. 
which was iſſued out of the King's Bench againſt him, and git. 
on which he had been taken; and to induce the court to grant it oe pag 


| FS a Caſes 2,3, c. 
they offered to produce an exemplication of the judgment in the Farreſ. 1j, 38. 


indictment againſt my lord in this court, and the letters patent of 
creation, and the affidavit that my lord was the ſame perſon in 


the record of the judgment. And it was alſo pretended, that if 


my lord ſhould put in bail, he would be eſtopped to plead his The court wil 


pcerage. But the court denied the motion, and the chief juſtice EG whe. 
fad, they could not take notice, that this Charles Knollys is earl of peer ur b 
Bonbury; that there was a difference between this caſe, and the a motion 

caſe of a peer, that had fat in the houſe of lords. If my lord 2 Stra. 987.8. 
had been ever ſummoned to parliament, and had a writ to ſhew, 
and there were no diſpute about the identity of the perſon, it 
would have been reaſonable to have granted a ſuperſedeas ; but in 
this caſe of a lord, that has never fat there, they could not do it, 
for they could not try peerage upon a motion, but his lordſhip " 
might plead it, and pray a ſuperſedeas. | 


Powell ſaid, that if in the capias my lord had been named peer, i Ventr. 298. 


it ſhould have been ſuperſeded. For the law would never intend, 


but a peer had ſomething to anſwer the action, and the body is 
made liable only in defect of that, and that was the ground of 
that privilege of peers. And the abbots of England had the ſame 


privilege, for the ſame reaſon. But here the writ is againſt Charles 


K ualiys, and we cannot take notice of his peerage. 


Brown ve,. Benn et alios. 


Ge 


iO0N 0 


Motion was made for a prohibition to the court of admiralty, juriſciaion of 
in a ſuit there by ſeamen for their wages, upon a ſuggeſtion the admicalty 


hat th 4 . N „ n caſe of fea- 
that the court refuſed to allow the defendant's allegation, that the ,! 


221 428 
menus \\ 28 


was not a port of delivery; and that they refuſed to receive the 
I. LO. . . | 
legation, unleſs the defendant would bring the money demanded 


al 


into court. 


But the chief juſtice and Poꝛbell held, that the admiralty court 
were the judges of that matter, and that if they did not do the 
defendant right, his only remedy was by appeal ; but it was. no 
ground for a prohibition: that the juriſdiction of the court of ad- 
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Sen 


unn. 


miralty in caſe of ſeamens wages was an ancient concurrent juril. 
diction, as ancient as the conſtitution of the admiralty court here. 


that you cannot appeal in the court of admiralty before definite 
ſentence, for a gravamen, as you may in the eccleſiaſtical court. 


The ſuit here was for wages, upon the arrival of the ſhip. at 
Guinea, Pewell juſtice ſaid, he remembred a caſe of the like nu. 
ture, where a ſuit was commenced in the court of admiralty þ 


| ſeamen for their wages, upon the arrival of the ſhip at Næwfaund. 


land ; and though the merchants all held it no port of delivery 
vet the court of admiralty held the contrary. And ſo did th, 
court of Common Pleas upon a motion for a prohibition. 


Regina ver/, Atkinſon et alium. 


8. C. Salk. AT tinſon and another perſon were indicted, for that they being 
* abr. © © receivers of the Queen's tax, did extort money out of ſeveri 
. (N.) pl. 6. Perſons colore M icii. It was moved in arreſt of judgment, that 
they could not be indicted jointly. And to prove it was cited 
2 Rell. Abr. 81. an indictment againſt four perſons for uſing of x 


trade, and the indictment was, that they four, et uterque eorim, 


2 


— 


ut note, by uſed the trade; and the indictment was quaſhed, becauſe the uſing 


ſerjeant Bro- | 2 | 
1: if two by the one could not be the uſing by the other. 1 Ventr. 302, 


perſons em- The fame caſe agreed. But note, the principal caſe there was 


ploy a man upon the ſtatute of maintenance, an indictment upon that ſtatute 


wide _ againſt two, and one only found guilty : and it was moved in 
exercifing the arreſt of judgment, that the verdi& did not maintain the indid- 
ne ment, and the caſe of the trade before cited and agreed; but re- 
udified joint- ſolved that that was an offence two might join in, or it might be 


| ſeveral, as in treſpaſs; otherwite of exerciſing a trade. 


> Hit chief juſtice. For battery or extortion, which are crimes 


at common law, two perſons may be indicted. jointly; but the 


exerciſing of a trade not having been educated in it as an appren- 
tice ſeems to differ, becauſe the forfeitures are diſtin, and that 
which makes the crime is ſeveral, viz. the not having been ap- 

ices, He ſaid alſo, that baron and feme could not be in- 


a ts -v 
renne 


dicted for exerciſing a trade not being qualified, becauſe it 1s the 


exerciſe of the hufband. If the wife be qualified, that qualiſis 


the huſband, but ſtill it is the exerciſe of the huſband. 


Serjeant Broderick cited another caſe inforcing the objecdion, 
ig. an indiament againſt fix perſons for opening their ſhops upon 
a day appointed to be kept holy by proclamation, and it Wi 
quathed, becauſe the ſix defendants could not be joined in one f- 


9 dictment- 


di 


S 
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dictment: it was a caſe in the chief juſtice's time, and was now 
; ; "ced by him. Judgment was given for the Queen. 


Facquire ver/. Kynaſton. 


CTION upon ſeveral promiſſes, the defendant pleaded in 
A abatement that the promiſſes in the declaration were made iel 
aur, which was after the action brought, and traverſed that they 
were made before, and the plaintiff demurred. 5 | 


Mr. Branthwayte to maintain the plea argued, that though this 
matter was pleadable in bar, yet many things that might be pleaded 8 
in bar, might alſo be pleaded in abatement; as property in a * 
ſtranger, or pris en auter lieu, may be pleaded either in bar or a- . 


pris in autre 


batement in replevin. The chief juſtice agreed the caſes, but ſaid , may be 


| 1 7 op leaded in bat 
they differed from this, firit, becauſe thoſe matters could not be eee 
given in evidence upon non cepit, the general iſſue in replevin, as in replevin 


this might upon 70% afſump/it, and that if there had been any fact 
to ſupport this plea, the defendant would have pleaded the general 
flac : ſecondly, becauſe the matter of this plea is new matter out 


of the compaſs of the plaintiff's action. And the defendant was 
ordered to anſwer over. 8 | 
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Queen vez/. the juſtices of peace of the liberty of St. 
VV•HUUUU ES. 42 H< ; - 5 
1 was directed to them, reciting, that whereas an Touching the 
ancient bridge called Tadcaſter bridge, ſituate partly in the repairs of 

county of the city of York, and partly in the weſt-riding of the * 
county of York, was lately fallen down, and that it ought to be 
E repaired by the inhabitants of the county of the city, and of the 
veſt-riding of the county reſpectively; and that it was ſo done 
1 by them, except only the inhabitants of the liberty of 57. Peter's 
in the city and county of the city: and that the inhabitants of the 
city laid out in the repair of their part 1449 /. and that the ſhare 
of the inhabitants of the liberty of Sr. Peter's came to 30l. which 
they had refuſed to pay, and the juſtices refuſed to make a rate 
for it according to the form of the ſtatute; and therefore com- 
manded them to make and impoſe a rate upon the inhabitants 
within the liberty in the city and county of the city, for ſuch 
mei part of the charges about the building and repairing of the 

bridge according to the form of the ſtatute, and cauſe it to be 
collected and levied and paid to the mayor and citizens, or their 
»lorney-or treaſurer to their uſe, Cc. To this the juſtices re- 
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and that the city of V and ſuburbs and precincts of 


2 Inſt. 704. 


turned, that the city of York is an ancient city, and th 


ita quod by that grant no prejudice in any manner ſhould be dons 


the county of the city of Yo, had nothing to do there: that thc 
part of the bridge in queſtion at the making of the letters patent ly 
| 4 


— ky 
hers ach 3 = ; Ae citizens 
and inhabitants of, time out of mind have been a body politie. 
| | the ſame 
11 February 27 Hen. 6. and long before, were a county by igt 
and called the county of the city of Verꝶ; and that the hundre 
of Aniſtie was part of the weſt-riding of the county of Nei, ani 
that Hen, 6. 11 February 27th of his reign, by his letters Patent 
granted, that the hundred of Aniſtie ſhould be annexed to the 
county of the city of 797k, and that the city and ſuburbs of Yi 
and the precincts of the hundred of Aniſtie, ſhould be the county 
of the city of Terk, divided from the county of York, ſaving 1 
the church of 7774, and the archbiſhop, dean and chapter of the 
ſame, and to all communities eccleſiaſtical and temporal, and a 
other perſons, all manner of franchiſes, privileges, rights, commo- 
dities, and cuſtoms, to them or any of them of right belonging, 


to them, in prſſeſione, ſeu proprietate of any liberties, franchiſe, 
privileges, rights, commodities, or cuſtoms, of which they were 
then ſeiſed or poſſeſſed, or which did then belong to them: that 
the liberty of St. Peter's in York in the city and county of the fail 
City is, and at the making of the ſaid letters patent and long before 
was, an ancient liberty, of which the dean and chapter of 7irþ i; 
ſeiſed in fee, and that by all that time they had juſtices of peace 
there, and that the juſtices of the peace of the county of Yor, or of 


he hundred of Arne, out of the liberty of St. Peter's, and out 
ST ES F | f h liber d before 
he juriſdiction of the juſtices of peace of that liberty, and before 


oft 
that time was, and ought to be, repaired by the inhabitants of th: WI 
welt-riding of the county of 7774, and from that time and at the 
time of making the act of 22 Hen, 8. and ever ſince was uſes, 
and ought to be repaired by the inhabitants of the city and of the 
hundred of Aniſie without any contribution from the inhabitants 
of the liberty, and that it was known, and could be eaſily proved 
at the time of making the ſaid act, and is known and can be all; 
proved to be to, Oc. ; 


" <XI 
5 


In this caſe it was reſolved, firſt, that the return was ill in ſub- 
ſtance, becauſe this charge came upon the city by uniting the hun. 
t, and conſequently the liberty of St. Peter“, 

vhich is part of the city, muſt be ſubject to the charge as well as 
the reſt of the city. That the act of Hen. 8. had taken away all 
exemptions, and franchiſes, and made them all liable to be 
charged: that there can no reaſon be given for exempting the 
liberty of St. Peter's, which would not as well hold for exemp* 
N= ing 


2 
<5 
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ing 4 


hundred of Auiſtie. 


11 the reſt of the city, and lay the whole burden on the 


Pgtcell agreed. And he ſaid, that as to the perſons, who of Wo 
icht ought to repair bridges, the act of 22 Hen. 8.ĩ was only de- | [i 
laratory of the common law; which Holt chief juſtice agreed, and | {0 
ſaid, that the charge of repairing bridges was incumbent on the 6 Med. 307. 1" 
county by common law, unleſs where particular perſons were 
charged with it by tenure or preſcription. What was new it it, 
aus the appointing the method of doing it, that a hundred might 
de charged with the repair of a bridge by preſcription, but that 
vas not the caſe here ; for the hundred had not uſed to repair the 
bridge, but the weſt-riding of the county : that upon the annex- 
ing of this hundred to the county of the city, there might have 
dbdeen an agreement made between the corporation and the dean 
and chapter, that they ſhould have been exempted from the 
charges of repairing this bridge; but if there were any ſuch, that 
ought to have been returned: that there had been no inſtance of 
the liberties contributing, becauſe this bridge had never been re— 


paired before. 


 Serjeant Mynne againſt the return ſaid, that the latter part of it, 
that it was known, that the county of the city ought to repair it, 
was ill; becauſe it did not ſay, how they were obliged to repair it, 
by tenure or preſcription ; for that was what was meant by the 
ought in the act of parliament. „ | 


But then the writ was quaſhed, becauſe by the act the juſtices 
of the liberty had no power to aſſeſs or rate the inhabitants of the 
liberty, or to intermeddle in this matter; but the juſtices of the 
county of the city. And the chief juſtice ſaid, that the juſtices of 
tae county of the city had power in this caſe, to ſummon the 
conftables of the pariſhes within the liberty, out of the liberty ; 
and ſo the juſtices of a county had, conſtables within a corpora- 
tion, where corporations are part of a county; for it is they muſt 
put this act in execution, and not the juſtices of the corporation. 


There was another objection taken to the writ, that it would 

not lie in this cafe, becauſe the money was laid out firſt; whereas 

by the act of parliament the rate ought to have been made firſt, like 
the caſe of overſeers of the poor on the 43 Elis. and Tawney's Sall. 53. 
| caſe Cited, where a writ of mandamus to make a rate to reimburſe 

| *1 overſeer of the poor was quaſhed, becauſe the rate ought to 

| v0 been made firſt, 
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bridge, ought to be made privy to the laying out of the mo 


— 


The court ſeemed to be of opinion, that the money might ha 
laid out, before a rate made; and that the juſtices of peace mi bt 
make a rate to reimburſe the money. But then the chief ruſe 
faid, that the perſons that were to be charged to the repair of the 


Ney 
and the rate to be made, ought to be for the repairing the bride 


and not for reimburſing money laid out in the repair of a bridge: 


and that in the caſe of an overſeer of the poor the juſtices might 
order a rate to be made for the relief of the poor, and out of that 
the overſeer might be reimburſed the money he had laid out, ang 
that that was the regular way; but the rate muſt not be for rein. 
burſing the overſeer. 


I did not take this to be fo certainly reſolved, but the oe 


N 142. 


ow, a plain exception, the court, as I apprehended, went upon 
that. | 


Atwood wer. Burr. 


HIS cauſe was not ſtirred in from Michaelmas 1 of thi: 


Queen till Hilary 40 being laſt term. And then ſerjeant 


roderick took the old exception, that there was a diſcontinuance, 
becauſe there was no return to the firſt ſcire facias, But Mr. Eyr: 
for the defendant in error inſiſted upon it, that this was good as 
an alias ſcire facias, though the firſt was not returned; and cited 
Raſt. entr. 326. b. 327, And the lord chief juſtice Holt ſaid, that 
the firſt writ, when awarded, ſhould be entred on the roll, for 


the defendant has a day by the roll; and therefore the writ is de- 
pending before the return of it: and therefore in this, if there had 


been ſuch an entry it had been good, with this award of another, 


ficut prius, &c. And it was, with very little ſaid more, adjourned 


till this term. And now this term, Paſch. 5 Ann. ſerjeant Bi- 
derick inſiſted, that the judgment ought to be reverſed for the 
prolixity of the pleadings, becauſe they had ſent the record and 


99 


proceedings againſt the principal, and then the record and proceed-. 


ings againſt the bail was made dependant upon the other, 04 not 


ſeverable from it, which he ſaid was not to he countenanced n an 


inferior court: and cited Cro. Car, 164. Fryer verſ. Fawrenir, 
where judgment of an inferior court was reverſed for the ablur- 
cities and prolixities in the pleadings. But the court anſwered, 
that there all the reaſons and arguments were entred at large, d 


therefore that caſe differed much from this. Then he took another 
exception, that here was no warrant of attorney to appear to the 
care facias, and the party appeared per attornatum praedictul 
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4 Mr. Eyre anſwered, that this was only a fault in certifying 
To \ -ord by them below, for which the plaintiff ſhould not ſuffer, 
8 lord chief juſtice Holt ſaid, that the plaintiff might pray a 
25 without an attorney; but when he comes to pray judg- 
it, he does it by attorney, and there is no warrant of 
and therefore that is error. And of that opinion 
court, and judgment was reverſed, ni, &c, die Lunge 


aſch. 5 Annae reginae. | 


Knight ver/; Barnaby. 


HE plaintiff brought an action of treſpaſs, aſſault and bat- ,., of ahh 
tery againſt the defendant in Middleſer. The defendant has privilege 

non the common affidavit had a rule to change the venue into to lay = _— 
Kent, ſj, &c. And now Sir James Mountague moved to ſet N pg 
ade that rule, becauſe the plaintiff was clerk of the aſſiſes of the 

Norfolk circuit, and by conſequence an officer of this court. And 

he court was of that opinion, becauſe the King's Bench frequently 

makes rules on clerks to return poſteas, &c. and therefore that rule 


was diſcharged. 


Adams ver/. the terretenants of Savage. 
Intr. Paſch. 3 Ann. B. R. Rot. 281. 


ON Adams adminiſtrator of Sarah Adams, who died inteſtate, 8. C. Salk. 
year of this Queen, and returnable die Lunae proxi nie poſt craſtinum = . 
aſcenſions Domini next following, upon a judgment given for the A e Haie, 
laid Sarah Adams in this court die Sabbati proxime poſt tres ſeptimanas on a judgment 
Paſchae 34 Car. 2. againſt Sir George Savage of Bloxworth in the 3 
county of Dorſet for 200 J. debt and 40 s. damages and coſts, againſt 2 Roll. Rep. 
the terretenants of the lands of which Sir George Savage was ſeiſed 54. 


in fee the day of the judgment given. = POS 136 


At the day of the return of the ſcire facias as well the plain- 
| tiff John Adams as Daniel Sadler and Philippa his wife, and ſe- 
| veral other perſons returned by the ſheriff to be tenants of the land 
of which Sir George Savage was ſeiſed in fee the day of the judg- 
ment, ſummoned, and they appear by their attornies : and in par- 
ticular the ſaid Daniel Sadler and Philippa his wife, who were re- 
turned tenants of the capital manſion-houſe with the appurtenances 
called Bloxworth houſe, and of the manor of Bloxworth, &c. in 
the ſaid county, of which the ſaid Sir George Savage was ſeiſed in 
| Cay 60 mM — 


ſued out a ſcire facias bearing teſte the 19th of May, the third 40. 601, 679. 


| 
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| Sopgeſtion of Angliae, &c. 12 apud Blox worth praedidtum in comitatu . 


the inteſtate 
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— . 
fee the day of the judgment given. Eł ſuper hot idem Jahun 
Adams dicit, quod poſt udicium pruetdictum in forma Praedicta 2 
ditum, ſcilicet 10 die Maii anno regni Domini W. 3. nuper , 8 
the death of praedicta Sara Adams obiit mortem, et adminiſtratio omnium et fin- 
er ravages WM gulorum bonorum ef catallorum jurium et creditorum quae furrur 
adminiltca- pracdictae Sarae tempore mortis ſuae, per Thomam providentia I). 
tion. vina Cantuarienſem archiepiſcopum totius Anghae pri matem et Metropy. 
litanum 18 die Maii anno Domini 1704. apud London eigem Jobax. 
ni debita legis forma commiſſa fuit. Et praedictus Jobannes Ada. 
Profert in cu- profert in curia literas adminiſtratorias praedictae Sarae, per qua 
ia. ſatis liguet curiae hic ipſum Jobannem Adams fore adminiſtratyrei 
et inde babere adminiſtrationem, &Sc. EF petit idem Johannes 
Adams executionem verſus praefatum Damelem Sadler, and the other 
perſons returned terretenants, de debito ef damnts praedictis de terri; 
Nonfenme ef tenementis praedictis levandis ſibi adjudicart, &c. Et praedidiu 
pleaded by Daniel Sadler cf Philippa uxor ius, and the reſt of the terretenants 
implication. at the day of the return of the ſcire facias ſolemmiter exacfi fer p 
J. attornatum ſuum praediclum veniunt et petunt judicium de bra 
de ſcire facias praejato vicecomiti Dorſet directo in forma praedifiq 
retornato : quia dicunt quod quidam Georgius Trenchard armiger 9, 
et die impetrationis ejuſdem brevis de ſcire facias et antea fuit, te- 
nens ut de libero tenemento de manerio de Bloxwoath cum pertinentii 
in comitatu praedicto in retorno praedicto mentionato, et boc parati 
ſunt verificare, unde ex quo praedictus Georgius Trenchard in retarn 
prabdicti brevis de ſcire facias non nominatus ſeu retornatus eſt tenens 
ejuſdem manerii de B. praedicti cum pertinentiis, iidem Daniel Sadler 
et Philippa uxor cus, and the reſt of the terretenants, petunt judi- 
cium de brevi illo, et quod breve illud cafſetur, J. Darnall, To 
which plea the plaintiff demurred, and the defendant joined 1n de- 
murrer. | 3 8 


— —— 


The exception which was took to this plea by the plaintift's 
counſel Mr. Eyre, was, that it concluded ill, for it ought to conclude 
i the defendants reſpondere compell: debeant ; and could not be 
pleaded in abatement, unleſs the defendants give the plaintiff a bet- 
ter writ, which in this caſe they do not, for a new writ muſt be 
the ſame, and the fault is in the ſheriff, in omitting ſome of the 
terretenants in the return. So is M. 40 & 41 Elis. Clerk wel 
Hardwick, Cro. Elia. 740. M. 16. Fac. 1. Michel verſ. Sir fob 
Crofts and others. Cro. Fac. 506. 2 Ro. rep. 41, 53. Moore 524 


Mr. ſerjeant Darnall for the defendant inſiſted upon it, that the 
precedents were both ways, and relied on Co, Inir. 624. | 


The 


% 


wife, it vitiates the whole 


th. 
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he cauſe being in the paper for judgment, Mich. 3. of this et plea of 
3 1 8 di E | Q | nin | another tenant 
Queen, the judges did not ſeem to be altogether unanimous as to meter ra 


the exception abovementioned. Powell juſtice took it to be a + eive aer 
ſettled rule, that the defendan : ſhould never abate the plaintiff's yy to con- 
writ without giving him a better, which in this cafe he cannot 

do, there being no detect in the writ, but in the ſheriff's return; 

but becauſe execution ought to be awarded againſt all the terre- 

tenants equally, which cannot be done till all of them are returned 

warned; and before the court, therefore this 1s a good plea in dela 


of the execution, and ought. to be pleaded /i reſpondere compelli de- 


beant ; but cannot be pleaded 1n abatement of the writ. For the Writ in that 
-ourt cannot give judgment, that the writ for this defect ſhall abate, ow cannot 
aDATE. 


but the court muſt award another writ, and the torretenants re- 
turned upon the firſt writ mutt have the fame day given them with 
the return of the new writ, So is 11 E. 2. Fitzh, Briefe 266. 
2 Saund. 8, 9. Feffreſon and Dawſon. And Mich. 1 Will. & 


= 1/ir. B. R. Prynne verſ. Slaughter. 2 Ventr. 10 ;. 


Hilt chief juſtice ſaid, that where the terretenant omitted is te- Difference 
nant of lands in another county, ſuch a plea can never be pleaded ee the te- 
in abatement ; becauſe the ſheriff has perfectly done his duty in of fands in the 
execution of the firſt writ, and could do no more but ſummons the ſame, and 
terretenants in his county: and therefore in ſuch caſe the plaintiff hg ** 
muſt ſue out a new writ directed to the ſheriff of that other coun. © ©?” 
ty, where the other lands, Cc. lie. And therefore in ſuch caſe to 
plead that matter in abatement would be very improper, but it 
ought to be pleaded with a % reſpondere compelli debeant, &c. And 
ſo are the caſes of 2 Saund. 8, 9. and 2 Ventr. Io v. the terre- 
tenants not named being of lands in another county. But where the 


terretenants not returned are of lands in the fame county, the pre- 


= ccdents are both ways; though it muſt not be intended that the 


King's Bench can give judgment to abate the writ, but only to ſtay 
till the other terretenant is brought in. [See Moore 429, Cro, Elig. 
506. Goldjb. 160. pl. 92. Dame Greſbam's caſe.] 
But then the lord chief juſtice Holt took an exception to the plea, In a K 
which he ſaid muſt be fatal, which was, that Sadler and his wife ay 2 oy 
were returned tenants of the manor of Bloxwworth, then no body turned tenant 
but they can plead any thing in reſpec of that manor, of which they can plead a+ 4 
ace returned tenants, For if in a ſcire facias, &c. A. is returned bon ws 8 
D which he 1 
tenant of Blackacre, and B. of Whiteacre, A. can plead nothing as reternee tc. 
to Yhitcacre, nor B. as to Blactacre; then in this caſe, when nt. 
all the terretenants returned join in this plea with Sadler and his 
| plea. Indeed if Trencherd had been 
antenant with Sadler and his wife, and not returned nor ſum- 
1 Is monred ; 
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N moned ; Sadler and his wife might have pleaded it, but the on. 
terretenants could not join in ſuch plea, becauſe they have och 
to do with the manor of which Sadler and his wife a 
tenants. 
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are returned 


General von. 2. If Sadler and his wife had pleaded this, it had been naught; 
%% ©2 PPE becauſe it had been but a plea of general nontenure, and that 100 
action, 
A 9 1. But 
in a ſcire facias on a judgment in a perſonal action the terretenaut 
cannot plead nontenure by implication. To all which the other 
three judges, vi. Poavell, Powys, and Gould agreed, and therefore 
a reſpondes outen was awarded. N . 


ment, in a ſpecial vontentte may be pleaded 8 Edi. 4. 19. 9 Hen. $62 


perſonal 
A tion. 


Queſtion whe- Note, the lord chief juſtice Holt ſaid further in this caſe, that it 
cher tenant for was a queſtion whether a tenant for years was not a ſufficient terte. 
{agicient te. tenant to be returned by the ſheriff in a ſcire facias on a judgment 
nant to be re. in a perſonal action. In Owen 134. Kemp et ali verſ. Laurence; 
red in ſuch a tenant for years pleads in bar of a ſcire facias, and as that caſe i; 
reported in 2 Brownl. 244. it is doubted whether it is good or not. 
And in 2 Saumd. 20, 21. a leaſe for years in the terretenant returned 
in the ſcire facias is pleaded in bar. Now it the law is fo, that a 
tenant for years is a ſufficient tenant in ſuch a caſe, this plea is ill; 
becauſe, notwithſtanding Trenchard might be tenant of the free- 
hold, yet Sadler and his wife might be tenants for years. But 28 
to that neither he nor the other judges gave any poſitive opinion, 
Mr. Rob. Eyre counſel for the plaintiff, Mr. ſerjeant Darnall for 
the defendants, _ 2s 1 „„ 


Parkins ver, Wilſon, 
Intr. Hil. 2 Annae. B. R. Rot. 261. 


Hebt in the Middleſex, ſſ. 1 Emorandum quod alias ſcilicet die Lunae proxime 
3 Lee = 694 oft quindenam ſancti Martini in termino fanthi Mi 
niſance of the chaelis ultimo Praeterito, coram domina regina apud Wei monaſteriun, 
* venit Thomas Parkins per Franciſcum Hutchinſon attornatum ſuum, 
et protulit hic in curia dictae dominae reginae tunc ibidem quandaqm 
billam ſuam verſus Mattheum Wilſon in cuflodia marreſcballi, Gc. de 
placito debiti, et ſunt plegii de proſequendo ſcilicet F. D. et R. R. que 
quidem billa ſequitur in haec verba : ſcilicet Middleſex, . Tho. Par- 
eins queritur de Mattheo Wilſon in cuſtodia marreſoballi marreſcha- 
ciae dominae reginae coram ipſa regina exiſtente, As placito quod 
reddat ei 25 l. et 155. legalis monetae Angliae, quas ei debet et itt 


alle detiuct, pro eo videlicet quod cum praedictus Thomas. FRE 
LEES | TP alias 


— 
— — — 
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=" le hoc inſtanti termino in curia dominae reginae corum ipſa 
BM alas 2 apud Meſimonaſterium (eadem curia apud Weſtmonaſterium in The judgment 
4 ety Middleſex tunc exiſtente) per billam ſine brevi diftae domi- again the 
Jl (0111077 Mi , . 


3 principal in 


: ac per judicium ejuſdem curiae, recuperaſſet verſus quen= caſe. 

an Jonathanem Moollaſton generoſum 2 5 l. et 15 b. 45 damm; fas, 

= fuftinuiſſet tam occaſione non per formationts quarundam promiſſio- 

3 * / aſſumptronum eidem Thomae per praefatum Fonathanem nuper 

3 — m, quam pro miſts et cuſtagiis ſuis per ipſum circa ſectam ſuam 

3 5 , 1 appoſitis, unde idem Jonathan convictus eſt, prout per re- 

um inde in curia dictae dominae reginae coram ipſa regina apud 

4 Woſtmonoſter1um praedifFum refidens plenius guet et apparet : ac CUM The bail's re- 

u rodiffus Mattheus Wilſon et gui dam B. C. per nomina Matthe! 1 in 

„%,, hia ſancti Pauli Covent Garden coqui, et B. C. deg, s © 

ien de paroc 8550 | | as tens vs u me. 
zorochia ſancti Clementis Dacorum | generot, alias ſcilicet termino 

| Paſchae ultimo praeterito, in eadem curia dictae domi nue regina? 

(aan ipſa regina apud Weſtmonaſterium, perſonaliter ventſſent ef 

lenient plegit et manucaptores, et uterque eorum pro ſe devenſſet 

plogtus et manucaptor, pro praefato Jonathane, guod 7 contingeret 

| ipjum fonathanem in placito praedicto canvinci, tunc iidem M. et B. 

conceſhſſent, et uterque eorum pro fe conceſſiſſet, omnia hujuſmod? damn, 

miſa, et cuſtagia, quae praefato Thomae Parkins in ea parte adjudi- 

carentur, de terris et catallis furs et eorum utriuſque fieri, et ad opus 

| praefatt Thomae Parkins proprium levart, 7 contingeret dammna illa 

praefato Thomae ſokvere, aut ſe priſonae marreſchalli marreſchalciae 

diftae dominae reginae coram ipſa regina ea occaſione non reddere : et 

idem Thomas dicit quod praedietus Jonathan damna illa praefato 

Thomae nondum ſolvit, nec ſeipſum priſouae marreſchall: marreſchalciae 

diftae dominae reginae coram ipſa regina ea occaſione reddidit; per 

quad achio accrevit eidem Thomae ad exigendum et habendum de prae- 

fato Mattheo praedi ct. 2 5 l. et 15 g. praedictus tamen Mattheus licet 

ſaepius requifitus, &©c. praedictas 25 l. et 15. eidem Thomae non 

dum ſolvit; ſed illos ei ſolvere hucuſque omnino contradixit, et adbuc 
contradicit, ad damnum ipſius Thomae 30 l. et inde producit ſectam, 

Ce. Cum hoc quod idem Thomas verificare vult, quod praedictus Auverments. 

Matileus Wilſon unus plegiorum et manucaptorum pro praedicto Jo- 1 
| nathane deveniſſe ſuperius mentionatus, et praedictus Mattheus Wilſon 

modo defendens, ſunt una et eadem per ſona, et non alia, neque di- 

verſa ; quodque praedifius Thomas in recordo praedicto mentionatus, 

et praedictus Thomas modo querens, ſunt una et eadem perſona, et non 

ala, neque diverſa ; quodque judicium praedictum in ſuis pleno robore, 

vrgore, et effectu adbuc remanet minime rever{atun, anmhilatum, ſive 

ſaligfactum. 


The defendant Wilſn pleaded in bar, that after the giving the No hie as 
lad judgment againſt the ſaid Jonathan Moollaſton, and before the /atiifaciendun: 

day of the exhibiting the plaintiff's bill, no capias ad ſatisfaciendzum Pleaded. 
| HP upon 


i — — — Som 5 — 
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upon the ſaid judgment againſt the faid Woollafton was prof 
and returned in the Queen's Bench, &c. "rite 
Replication of The plaintiff Parkins replied, that after the giving the ſaid I 
a capias ad ſa- vn - | * | "Jo, Jud. 
Vf cteadum, ment againſt the ſaid Moollaſton, and before the exhibiting this bil 

nt; 


ſued and re. ig. 10 of November the ſecond of this Queen, the aid pla 


turned, did ſue out of the King's Bench a capias ad ſatisfaciend 
the ſaid Moollaſton, returnable die Iunae proxime poſt octabas ſag) 
Martim, Sc. at which day the ſheriff returned, that the faid - 
nathan Moollaſton non fuit inventus in balliva ſua, prout per , 
de capias ad ſatisfaciendum, et praedictam retornam brevis lus = 
the ſaid Queen's Bench apud Weſtmonaſterium, de records reſent, 
plenius liguet et apparet ; et hoc, &c. | Ee 
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Rejoinder at The defendant rejoined in this manner: Ex pracdictus Mattia 
up 1 e J/71forr dicit quod poſt redditionem Judicii praedicti in narrations proe. 
Ne ſued d ſpecificatr, et ante praedictum breve de capias ad ſatisfaciengyy 
error on the de ve ſuper judicio praedicto verſus pracfatum Fonathanem Wil 
_— projecutum retornatum et affilatum fuit in curia diflae domings 1. 
od ſatisfacicn- Ciude nunc coram I pſa regina apud Weſtmonaſterium praedictun, ſa- 
den en =g [icet 20 die Novembr1is anno regnt diftae dominae reginae nunc f. 
—_— cundo, 1þſe idem Jonathan pro reverſione judicii praedicti proſeciim 
fled. uit extra curiam Cancellariae dictae dominae reginae apud Weſiny- 
naflerium pracdictum in comitatu Midaleſextae tunc exiſtentem, qui- 

dam breve dicthae dominae reginae de errore corrigendo in records « 

 proceſju, acetiam in redditione judicii illius, directum dilecto et fil 

dictac dommae reginae Johanni Holt militi tunc et adbuc capitaii 
_Juſciciario ipſius deminae reginae ad placita coram ipſa regina teneniq 

 affignato, per quod quidem breve dicta domina regina praefats caji: 

tali jufticiario ſuo mandevit, gtd fi judicium inde redditum fuit 

tun recerdum et proceſſum loquelae prdeclictae cum omnibus ea ta- 

gentibus coram juſticiarits ſults de communi banco et baronibus ſu 

die ſcaccario de gradi do la coiſe in camera ſcaccarii diflae domina 

reginae apud Weſtmoneſterium die Sabbati, widelicet 27 die tunc in- 

atis menjs Nevemorir, venire faceret, ut diffi juſticiarii de con- 

alu banco et baromes ae ſcaccario, viſis et examinatis records et 

 preceſſu praedlictis, ulterius inde in en parte ſieri facerent, quod dt 

jure et ſecundum formam ſtatuti in hujuſnodi caſu editi et proviſi far 

Jecrendum, virtute Ccujus quidem brevis de errore corrigendb iden 

capitalis juſticiarius poſtea, ſcilicet eodem 27 die Nevembris pra- 

cet, tranſcriptum recordi et proceſſus loquelae et judicii proedicit- 
ru; cum ommous ea tangentibus coram praefatis juſticiariis die 
dominae reginae de communi banco et baronibus de ſcaccario de gradi 
de la cofe in camera ſcaccarii apud Weſtmonaſterium proedicaun 
tranſmit, ubi eadem adbuc remanent, et quod praedictunt breve 4 
errore corrigendo in eadem camera ſcaccarii praedicti adbur 2 

1 5 indeler- 
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LY leterminatam, et judicium praediftum in eadem curia diftae do- 
minae reginae nunc coram : pſa regina adhuc in pleno fuo robore re- 
manet nini me adnullatum, Prout per recordum inde n eadem curia 
gictae dominae reginae nunc coram pſa regina plenius liguet et ap- 

aret: et idem Mattheus lter: us dicit, quod pot proſecutionem prae- 
ali brevis de errore Corr! gendo, et ante retornaim inde, necnon ante —_ 
pracdictum breve de capias ad ſatisfactendum de vel ſuper judicto Sn ll 
 praedifto verſus praęfatum Jonatbanem Wilſon preſecutum retor- _ 
natum et affilatum fuit in curia diclae dominae reginae nunc coram 
ibſa r gira apud Weſtmonaſtertum prœcdictum, ſcilicet 22 die No- 
eombris anno regni dictae domi nac reginae nunc ſocundo, idem Mat- 
theus Wilſon, et quidam Booth Chadaerion, et Richardus Woollaſton, 
fer nomima Booth Chadderton de Stanbep fireet in parochia ſancti 
Clementis Dacorum in comitatu Middiejexine generofi, MMatthei Wilſon 
de York flreet in parochis fantti Pauli Covent Garden in comitatu 
praedieto coqui, et Richaras Wooliaſton de Wormley in comitatu Hert- 
ford armigert, in propriis perſons ſuis venerunt in proedittam Cu- 
riam diftae dominae reginae nunc coram ifja regina apud MWeſtmona- 
ſerium, et ſecundum formam ſtatuti pro evitatione minime neceſſa- 
riarum dilationum executtonum iude editi et provifi, recognoverunt 
ſe debere, et quitibet eorum receguovit fe debere, praedicto Thomae 
Parkins 511. et 105. legalis monetae Angliae, ſolvendos eidem Tho- 
nne, executoribus vel afſignatis ſuis, ef mſi fecerint, iidem B. M. 
et R. conceſſerunt, et quilibet eorum conceſfit pro ſe, praediftos 51 1. 
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Bail in error. 


f et 10s. de terris et catallis furs, et eorum cujuſhbet, fiert et ad opus 

| difti Thomae levari; fub conditione tamen, quod ji praeditfus Jona— 

l than proſequeretur praedictum breve de errore cum effectu, ac fi ju- 

0 dicium praedictum affhrmatum foret verſus praediftum Jenathanem, 

[ tunc fi idem Jonathan ſatigfaceret et ſolveret dicto Thomae damna 

f pracdiea, acetiam oma talia cuſtagia et damna qualia adjudicata 

1 arent dicto Thomae occaſione dilationis executionis ſuas ſuper judicio 

ts praedit9 proetextu proſecutionis difti brevis de errore, tunc recog- W 
a2 nitro illa vacua foret, et nullius effeftus ; prout per recordum inde in fo 1 
1 | provdicta curia dictae doninae reginae nunc coram ipſa regina apud A 
i RE ”fnmoalerium remanens plenius a pfaret : et hoc idem Mattheus 

« WE / 9s of verificare, ande (ut prius) petit judicium, et quod prae- 

fe dds Themas P. ab attione ſua preedifia inde verſus eundem Mai- 

Leun babenda proechudatur, Ec. 8 8 

en 3 | YT | Ri. Acherley. 

e- 8 . | | 

- To this rejoinder the plaintiff demurred generally, and the de- 1 Salk. $24. 

2 fendant joined in demurrer, and adjudged for the plaintiff Eaſter 6 Mod. 150, 

derm 3 Arn. B. R. becauſe the rejoinder is a departure from the 39. 

1 bar. Cry, Car. 70. This term a motion was made by Moollaſdon See before, 

«a the defendant in the principal action, to ſet aſide this capias ad 342. 

4 : fatisfaciendum as regular, becauſe it was ſued out returnable die 2 

er I | | ron - = lulſide v. Bendall. 
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And ſo it was 
held in B. R. 
Eaſter 16 Geo. 
2. between 
Smith and 
Nicholſon. 


one of her Majeſly's-counſel at law. 


ad ſatisfaciendum was well ſued out to charge he bail, and the 


lunae proxime poſt oftabas ſancti Martini, : which was the 22d c of 
November, and that very day the writ of error ſued out by Weollaftn 

the 2oth was allowed: after which the * ad ſatisfaciendyn 
was filed, but returned the ſame day. An udged, this caþias 


motion was denied May 5. Paſch. 3 Ann. B. R. Parkin: ey. 
en Raymond for the Jn; Acherley for the Ii. 


The principal Officers in the Law, 
* 5 Annae reginae, A. D. 1 706. 


TH E rig br honourable William Cowper eſquire, bord keeper if 
the ſh ſeal of England, which was delivered to him by the 
Queen in council at St. James' 85 October - 2, 1795. being then 


Sir John Trevor knight, maſter of the Rolls. 


Sir John Holt Light, dif juſtice. 

Sir John Powell -4night, TT ; . 
Sir Littleton Powys knight, @ Juſtices of the King's Bench, 
Sir Henry Gould kmgot, 8 VVV 


Sir Thomas Trevor 1 chief juſtice. 

Sir John Blencowe kmght,. „ 

Robert Tracy ęſuire, juſtices of the Common Pleas, 
Robert Dormer eſquare, 1 | ; : 


Henry Boyle eſquire, chancellor. 

Sir Edward Ward night, chief baron. 
Sir Thomas Bury knight, 
Robert Price eſquire, 
John Smith eſgquire, 
Sir Richard Simpſon &night, curfitor baron. 


barons of the 8 


Me right honourable John lord Gower, baron of Sttenhan, 
chancellor of the duchy o Lancaſter, 


Sir 
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Sir Thomas Powys knight +: Queen's chi ef 2 


Gir Salathiel Lovell lule, 
Si Edward Northey night, attorney general. 


Sir Simon Harcourt night, filcitor generel, 


Sir John Darnall knight, 
Sir Joſeph Jekyll knight, 
Nicholas Hooper eſquzre, 
Sir Thomas Parker knight, 


John Conyers r | * 
Sir William Whitlock #night, 


Queen's ſerjeants. 


Aglionby 7 9 80 | Queen's counſel, 


William Jennings e/quzre, 
Sir James Mountague kmght, } 
| Lancaſter, 


Robert Starkie nie attorney general of the 
| Lancaſter, 


Mr, ferjeant Bennett judge f the Marthalica! 


Welſh judges. | 


Sr Joſeph Jekyll nies, chief juſlice 
Str Slate Lovell kmght, * 2 : 


Sir Edward Northey inight, attorney coke E the duchy of 


county palatine of 


= Juſtices f Cheſter, &C. 


Mr. Fas: 5 
4 ſrjeant Hook, Es 8 Juſtices of North Wales. 


Stephen Harvey efquire, 


Mr. ſerjeant Webb, 


. ſerjeant Neve, 8 juſtices of Welt Wales. a 


arles Cocks eſcuire, 


Mr. f | Y | 
We ſerjean Baniſter, | 8 Juſtices of South Wales, 


6Q 


Turner 
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Turner verſ. Beale. 


Paſch. 5 Ann, B. R. Apr. 10, 1706, 


[ 


8. C. Salk. HE plaintiff brought an action upon the caſe , apaing the 
5 * p. 24, defendant, upon an indebitatus aſſumpſit fur 100 J. for 


(age on an ſold and delivered by the plaintiff to the defendant, June 1, 3 
indebitatus for upon a quantum meruit, and an nfimul cumputaſſent: to the 1; 
goods fold and promiſes, and to the whole ſum of 1007. in the firſt promiſe m 
delivered for TL. | | | en- 
100 J. 1 June tioned beſides 37 J. part thereof, the defendant pleaded n af. 

1705. ſumpſit ; upon which iſſue was joined. Et quoad eaſdem triginta 

Plea as to all of ſeptem libras de didda ſumma centum librarum in eadem primo 
_ 37/- PE promiſſione et aſſiumptione mentionatas, idem Abrahamus biz. the 

5 o/impfit. defendant] dicit quod ipſe non poteſt dedicere, quin ipſe ante of. 

dum diem Nowembris anno domini millgſimo ſeptingenteſimo tertiq in. 

Aj = 3 * debitatus fuit praedicto Fobanni Turner in eiſdem triginta et ſeþtem 

e libris, pro ovibus et agnis [viz. the goods in the declaration] eiden 

Abrahamo per praefatum Johannem Turner ante tempus illud urn. 

 ditis et deliberatis, ac ante eundem oftavum diem Novembris in con. 


deratione inde fuper fe aſſumpſit et promiſit ſolvere dicto Jobumi 


Turner eaſaem triginta et ſeptem libras; et. fic non poteſt dedicere, 

quin pracdictus Johannes Turner damna ſua occaſione non ſolutioi; 

earundem triginta et ſeptem librarum verſus ipſum Abrabamum re- 

But in ſtay of cuperare debeat : idem tamen Abrabamus petit quod perſona ſua, nec 
: ky regen non ęjus apparatus, Anghce wearing apparel, forahia, Anglice bed- 
ſon, Se he ding, ac inſtrumenta neceſſaria pro ejus occupatione, quae non ex- 


3 la cedunt decem libras in valore, fint ſemper exonerata et libera de e 
tute Ot 2 Ann. 


© 6 for in- 45 omni executione per praefatam Jobannem in bac parte ' habenda, 
ſeolvent debt- juxta formam ſtatuti in parliamento dominae reginae nunc apud Wij:- 
ore, Se. > monaſterium in comtatu Middleſex, nono die Novembris anno regni ſu 
ſecundo per prorogationem tento editi, intitulati, An act for the di- 

charge out of priſon ſuch inſolvent debtors as ſhall ſerve, or procure 

a perſon to ſerve, in her Majeſty's fleet, or army; quia dicit, quad ip 

idem Abrabamus praedicto oftavo die Novembris anno domini 1703. in 

eodem flatuto mentionato, nec non antea et poſtea, fuit priſonarius adli- 


That he was liter in priſona et gaola dominae reginae de marreſcalcia ejuſdem aaminae 


in | rs . reginae coram ipſa regina, ſub cuſtodia Franciſci Southard armigeri cu. 
and before the 


g Nes. 150g. Hiodis priſonae illius, de et ſuper actione ad ſeckam Edmundi Warnfori 
tor debt. pro debito (dicta priſona tunc et adbuc apud Southwark in comitatu Su- 
That at the rey exiſtente) quodpue ad generalem quarterialem ſeſſionem pacis dictat 
general aof dominae reginae tentam apud Guilford, in et pro eodem comitatu Surrq, 
the peace 13 de Jovis 13 die Julii anno regni dictae dominae reginae nunc terill, 
Jul 0. coram Jobanne Fulbam et Johanne Lade armigeris, et alits foctis ſus 
Jjuſticiariis ipſius dominae reginae ad pacem in dicto comitatu 42 
| 2 £ ut conſer- 


50. 


— | — 
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cnſervandam aſſignatis, ipſe dictus Abrahamus priſonarius in forma 
„y aedicta tunc etiam exiſtens, per eoſdem Juſticiarios pacis in aperta 
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aria illa, dirtute ac Juxta formam ſtatuti praedicti de et ab impri- be was diſ- 
namento fuo praeditÞ o debito modo relaxatus et exoneratus fait 5 abſque charged out 


# bee, quod idem Abrahamus ſuper ſeu poſt praedictum octavum diem 


0 


f priſon. 


Novembris anno domint 1703 ſupradicto afſumpſit_ ſuper ſe quoad Traverſe of 
eaſdem 37 l. modo et forma, prout - praedietus Jobannes ſuperius inde tut time of 


ſupponit, et hoc paratus eft verificare ; unde petit judicium, fi prae- 
alu Johannes Turner aliquam executionem in bac parte ad one- 
randum perſonam ipſius Abrabami, aut ejus apparatum, toralia vel 
inflrumenta neceſſaria praedicta habere debeat, &c. Et profert hic 
i curia idem Abrahamus duplicationem ordinis exonerationts illius, 
manibus et figillis dictorum duorum juſticiariorum pacis ſuperius no- 
minatorum ſignatam et figillatam, quae praemiſſa teſtatur, cujus datus 
oft in dicta general: quarteriali ſeſſione pacis apud Guilford, praedicto 


13 die Julii anno tertio ſupradicto, Ge. L. Agar. 


1 Et fraedictus Johannes Turner dicit, auod ipſe per aligua, per 


prdedictum Abrabamum ſuperius placitando allegata, ab executione ſua 
pro damnis ſuis in hac parte recuperandis occafione non ſolutionis 


the debt. 


praedictarum 37 l. verſus perſonam praedicti Abrahami et omnia Demurrer. 
bma et catalla ſua habenda praecludi non debet; quia dicit, quod 


| placitum praedictum per praedictum Abrahamum ſuperius placitatum, 
materiaque in eodem contenta minus ſufficientia in lege exiſtunt, ad 
ipſum Johannem ab executione ſua inde verſus per ſonam praefati Abra- 
 hami et omnia bona et catalla ſua habenda praecludendum, ad quod 
thſe idem Johannes neceſſe non habet, nec per legem terrae tenetur 
aliguo modo reſpondere : et hoc paratus eſt verificare. Unde pro de- 
fellu ſufficientis reſponſi in bac parte idem Johannes petit judicium, et 
damna ſua occaſione premiſſorum per executionem verſus per ſonam prae- 
dicti Abraham, et omnia bona et catalla ſua ad libitum ipſius Jo- 
lannis fiendam et levandam ſibi adjudicari, Sc. Ti. Pengelly. 


Et praedius Abrahamus dicit, quod placitum praedictum per ip- Joinder in 
Jum Abrahamum modo et forma praedictis ſuperius placitatum, mate- Demurrer. 


rtaque in eodem contenta bona et ſufficientia in lege exiſtunt, ad prae- 
adum Jobannem ab executione ſua inde verſus perſonam ipfius Abra- 
bami et ejus apparatum toralia ac inflrumenta neceſſaria. pro ejus 
occupatione, quae non excedunt 101. in valore, habenda praecluden- 
dum; quod quidem placitum, materiamque in eodem contentam, iþſe 
den Abrahamus paratus  eft verificare, et probare curiae, &c. Et 
quia praedictus Fohannes ad placitum illud non reſpondet, nec illud 
bucuſque aliqualiter dedicit, ipſe idem Abrabamus, ut prius, petit ju- 
dicium, ef quod praedictus Johannes Turner ab omni executione qua- 

cunque in bac parte habenda, ad onerandum per ſonam ipſius Abrabami, 
ul jus apparatum toralia vel inſtrumenta praedicta praecludatur, &c. 
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( on an Told and delivered by the plaintiff to the defendan 


ors, c. 


general quar- 


_— 


= Faſter Term. * Annae: reginae. h | 


Turner ver/. Beale, = 
 Paſch. 5 Ann, B. R. Apr. 10, 1 706. 


8. C. Salk. Tx plaintiff brought an action upon the . caſe 


521. p- 24, d 7 6 4 hi : fu againſt the 
4 efendant, upon an indebitatus aſſumpſit fur 


100 J. for Pod; 


| : ; 1 9 5 t. June 1, 170g, 
indebitatus for upon a quantum meruit, and an nfumul computaſſent : to the 1; 
ebe promiſes, and to the whole ſum of 100“. in the firſt promiſe men. 
1ool. 1 June tioned beſides 37 . part thereof, the defendant pleaded no 4 
1705. ſumpſit ; upon which iſſue was joined. Ef quoad eaſdem triging 


Plea as to all of ſepfem libras de dicta ſumma centum librarum in eadem prina 
but 371. part | | i 


ok e , Promiſſione et aſſumptione mentionatas, idem Abrahamus iz. the 


wan ung. defendant] dicit quod ipſe non poteſt dedicere, quin tſe ante of1- 
dum diem Novembris anno domini millęſimo ſeptingentefumo tertiq in. 


As to the 37 J. 1,1: 0000 5 3 2 | 
"a debitatus fuit praedifto Fohann Turner in eiſdem triginta et ſepten 
action, 


libris, pro ovibus et agnis [viz, the goods in the declaration] eden 
Abrahamo per praefatum Jobannem Turner ante tempus illud uur 
ditis et deliberatis, ac ante eundem, oftavum diem Novembris in cj. 
deratione inde ſuper fe aſſumpſit et promiſit ſolvere dicto Tohami 
Turner eaſaem triginta et ſeptem libras ; et fic non poteſt dedicere, 
' quin pracdictus Johannes Turner damna ſua occaſione non ſolutionis 
earundem triginta et ſeptem librarum verſus ipſum Abrabamum re- 


hat in ſtay of cuperare debeat : idem tamen Abrabamus petit quod perſona. ſua, nec 


execution as 


de ds per. 710 eus apparatus, Anglice wearing apparel, f̃oralia, Anglice bed. 


ſon, Se. he ding, ac inſtrumenta neceſſaria pro ejus occupatione, quae non er- 


pleads the fla cedunt decem libras in valore, fint ſemper exonerata et libera de et 


tute of 2 Ann. 


© $6 tor in. 45 omni executione per pracfatam Johannem in bac parte | habenda, 


ſolvent debt- fuxta formam ſtatuti in parliamento dominae reginae nunc apud M. 
monaſterium in comtatu Middleſex, nono die Novembris anno regni ſu 

fecundo per prorogationem tento editi, intitulati, An act for the dil- 
charge out of priſon ſuch inſolvent debtors as ſhall ſerve, or procure 

a perſon to ſerve, in her Majeſty's fleet, or army; quia dicit, quod ip 
idem Abrabamus praedicto oftavo die Novembris anno domini 1703. in 
eodem ſlatuto mentionato, nec non antea et poſtea, fuit priſonarius alu 
That he was Aliter in priſona et gaola dominae reginae de marreſcalcia ejujdem dominae 


in priſon on gina Coram ipſa regina, ſub cuſtodia Francilti Southard armigert cu- 
and before the 8 pfe os 7 N 1 wk 5 


8 Nov. 170. Modi s priſonae illius, de et ſuper actione ad ſectam Edmund: H. arnford 
bor debt. pro debito (dicta priſona tunc et adhuc apud Southwark in comitatu Sir. 


That at the rey exiſtente) quodgue ad generalem quarterialem ſeſionem pacis dictae 


n dominade reginae tentam apud Guilford, in et pro eodem comitatu Surrey, 
the peace 13 die Jovis 13 die Julii anno regni dictae dominae reginae nunc kerle, 
Jul 1794: coram Jobanne Fulbam et Jobanne Lade armigeris, et aliis foctis fu 
Jjulſticiariis ipſius dominae reginae ad pacem in dicto comitatu 8 

: 2 SO POT: cone 


1 ne” * 


Eaſter Term 5 Annae reginag. 1263 


> y vandam affignat1s, ; ipſe dictus Abrahamus | pri ſonar1 Us 7 n forma 

raedifa FUNC Cram exiſtens, per eoſdem Juſtici arios pacis in aperta | 
"ria illa, virtute ac juxta formam ſtatuti praedicti de et ab impri- be whs dif. 
»namento ſuo praedicto debito modo relaxatus et exoneratus ſuit; abſque of * _ 
hoc, quod idem Abrahamus ſuper ſeu poſe praedictum octavum diem | 
| Novembris anno domini 1703 ſupraditto aſſumpſit Juper ſe quoad Traverſe of # 
eaſdem 37 J. modo et forma, prout praedictus Jobannes ſuperi us inde = _—_ 
ſapponit, et hoc paratus eſt verificare ; unde petit judicium, fi prae- | 
diftus Johannes 7. urner al quam executionem in hac parte ad one= 

randum Per. ſonam i pſaus Abr abami, aut ejus apparatum, toralia vel 
infrumenta neceſſaria praedicta habere debeat, &c. Ft profert hic 

in curia idem Abrabamus duplicationem ordinis exonerationts illius, 

manibus et ſigillis dictorum duorum juſticiariorum pacis ſuperius no- 

minatorum ſignatam ef figillatam, quae praemſſa teſtatur, cujus datus 

oft in dicta general quarteriali ſeſione pacis apud Guilford, praedifto 

13 die Julii anno tertio ſupradicto, &c. L. Agar. 
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Et praedictus Fohannes Turner dicit, quod ipſe per aliqua, per 
praedictum Abrabamum ſuperius placitandb allegata, ab executione ſua 

pro damnis ſuis in hac parte recuperandis occaſione non ſolutionis 
pꝛraedictarum 37 l. verſus perſonam praedicti Abrabami et omnia Demurrer. 
ona et catalla ſua habenda praecludi non debet; quia dicit, quod 
placitum praediefum per praedictum Abrahamum ſuperius placitatum, 
materiaque in eodem contenta minus ſilſſicientia in lege exiſtunt, ad 

1hſum Johannem ab executione ſua inde verſus perſonam praefati Abra- 

 hami et omnia bona et catalla ſua habenda praecludendum, ad quod 

thſe idem Johannes neceſſe non habet, nec per legem terrae tenetur 
aliquo modo reſpondere : et hoc paratus eft verificare. Inde pro de- 

feftu ſufficientts reſponſi in bac parte idem Johannes petit judicium, et 

damma ſua occaſione premiſſorum per executionem verſus per ſonam prae-. 

dicti Abrahami, et omnia bona et catalla ſua ad libitum ipſius 7o- 
lannis fiendam et levandam ſibi adjudicari, &c. T. Pengelly. 
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Et praedictus Abrahamus dic, quod placitum praedictum per 1þ- Joinder in 
Jum Abrahamum modo et forma praedictis ſuperius placitatum, mate- Pemurer. 
riaque in eodem contenta bona et ſufficientia in lege exiſtunt, ad prae- 
diclum Jobannem ab executione ſua inde verſus perſonam ipſius Abra- 
| bami et eius apparatum toralia ac inflrumenta neceſſaria pro ejus 
ccupatione, quae non excedunt 101. in valore, habenda praecluden- 
dum ; quod qui dem placitum, materiamque in eodem contentam, ipſe 
ide Abrahamus paratus ęſt verificare, et probare curiae, &c. Et 8 —_ 
quia praedictus Johannes ad placitum illud non reſpondet, nec illud - 
pucuſque aliqualiter dedicit, i pſe idem Abrahamus, ut prius, petit ju- 
aicium, et quod praedietus Fohannes Turner ab omni executione qua- 
cunque in hac parte habenda, ad onerandum perſonam ipſius Abrahami, 
aul ejus apparatum toralia vel inſtrumenta praedicta praecludatur, 5 A 
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| Waodrington B. R. inter Woodrington et Deverill, intr. Mich. 5 Ann. B. R. 


"Oaks 821. 


Mr. Pengelly for the plaintiff took exceptions to the plea, becauſe 
the ſeveral facts, required by the act of parliament to be done, tg 
intitle the juſtices of peace to a juriſdiction, were not averreg to 

have been done: without which the juſtices had no power to make 
| ſuch an order of diſcharge, as is ſet forth in the plea; and therefiye 

that the defendant ought expreſly and particularly to have ſhewn 
that he petitioned, that the creditor was ſummoned, that he lied 
' himſelf a ſoldier, &c. as the ſtatute has appointed. . 


Mr. Eyre for the defendant inſiſted upon it, that all thoſe omi. 
ſions were ſupplied by the general allegation, that the defendant wx 
diſcharged ſecundum formam flatuti ; for if any of thoſe facts were 

omitted, he could not be ſaid to be diſcharged according to the form 

of the ſtatute; and for that purpoſe he cited Cro. Zac. bog. Fobnfon's 
caſe, where 'tis ſaid, many of the faults in the indictment were 
aided by the conclufion, - contra formam ſtatuti in hujufmodi caſy 
editi et proviſi. 2. That if there had been any defect in the pro. 
. ceedings of the juſtices of peace in this matter, it ought to be ſhewn 
by the other fide, and ſhould never be intended, as in the caſe in 
Co. Car. 280. In a writ upon the ſtatute of Weſim. 2. c. 46, for 
throwing down fenſes in the night, 'tis not neceſſary to ſet out that 
the landlord had right to improve; but if he has not, it ought to 
come on the other ſide. 3. He argued it was good upon a general | 
demurrer, and cited ſeveral caſes of omiſſions in pleading, held good 
after a general demurrer. 1 Lev. 194. Cutler verſ. Southerne. I Lui. 

545, 9. Lee verſ. Elkin, He relied alſo on 1 Ventr. 356. Day 
verſ. Copleſton, which though reported ſhort by the book, he took 

to be much ſuch a plea as this. For there it is ſaid the defendant | 
pleaded the ſtatute for the diſcharge of poor priſoners, and that he 

had been diſcharged by that act. [But ſee the ſame caſe reported, 

Sir Thomas Jones 165, where 'tis ſaid, the defendant ſet out in good 

form all matters and circumſtances by the act neceſlary.] 


© 
The court were all clear of opinion that the plea was ill, even on 

a general demurrer ; becauſe it did not appear to them, the neceſ- 
ſary facts not being averred to intitle the juſtices of peace to a ju- 
riſdiction, that they had any juriſdiction in this caſe; and judgment 
was given for the plaintiff. Adjudged accordingly, Hil. 5 Am. 


v. Deverill, 


rot. 34. and that it was naught on a general demurrer, as that calc 
was, and not aided by the ſtatute for the amendment of the law. 


5 Regina 


* wo 32 


Faſter Term 5 Annae reginae. 1265 


Regina ver /. Baines. 
Paſch. 5 Ann. B. R. 1706. 


R. Baines being removed by the juſtices of peace of the county 8. C. Salk: 
of Weſtmoreland, from the office of clerk of the peace of the 8 
ſaid county, obtained a mandamus out of the King's Bench, to com- oy mY 
mand them to reſtore him to that office, or to ſhew cauſe to the con- 
trary ; which writ follows in his verbis: 


* 


Anna dei gratia Angliae, Scotiae, Franciae et Hiberniae regina, A mandans © 
fide! defenſor, &c. cuſtodibus pacis noſtrae, ac juſticiariis noſtris ad to reſtore Me. 
7 75 | | . aines to the 
pacem in et pro comtatu zo conſervandam necnon ad diverſas felo- 


| ; { : 5 office of clerk 
mas, tranſereſſiones, et alia malęfacta, in comitatu noſtro M. eſtmorland of che peace. 


| perpetrata audiendum et terminandam afſignatis, et eorum cuilibet ſa- 
tem: Cum Richardus Baines generoſus per praehonorabilem Thomam 
dominum Wharton nuper cuſtodem rotulorum pacts noſtrae in comitatu 
noſtro Weſtmorland praedicto debite nominatus et appunctuatus fuit cle- 
ricus pacts comitatus praedicti; qui quidem Thomas dominus Wharton 
plenam adtunc habuit poteſtatem et authoritatem (ut cuſtos rotulorum 
| efuſdem comitatus) ad nominandum et appunctuandum eundem Ri- 
clardum Baines clericum pacis ejuſdem comitatus, habendum et te- 
nendum efficium clerici pacis comitatus praedicti, quamdiu fe bene 
gereret ; idemque Richardus in oſſicium praedictum et exercitium inde 
debito modo et rite admiſſus fuit, virtute cujus idem Richardus ad 
exercttium officis praedicti, necnon ad proficua inde capienda jujte 
intitulatus fuit et exiſtit; vos tamen juſticiarii praedicti eundem 
Richardum ab executione officit praedicti minus rite amoviſtis, et 
ipſum ad exequendum officium praedidtum recuſatis, ad grave damnum 
gs Richardi, ficut ex querela ſua accepimus : Nos igitur eidem 
kichardo Baines celerem et feſtinam juſtitiam in hac arte fieri vo- 
lentes, ut eſt fuſtum, vobis mandamus firmiter injungentes, quod im- 
meaate poſt receptionem hujus brevis, eundem Richardum Baines ad 
executzonem praedicti gficii clerici pacis comitatus praedicti reſlitu- 
alis, et ipſum ad exequendum tfficium illud, et capiendum proficua 
mde permttatis, vel cauſam nobis ſignificetis in contrarium, ne in 

_ veſtris defectibus querela perueniat ad nos iteratim ; ef qualiter hoc 
Praeceptum noſtrum fuerit executum conflare faciatis nobis apud 
Wejimonaſterium die Sobbati froxime poſt octabis ſuncti Hilarii, hoc 
breve noferum nobis tunc remittentes. J. J. Halt, milite apud We/t- 
Moaſterium 24 die Nevembris anno regni noftri primo. 
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The return. 


A complaint 


againſt Baines, 
at the quarter- 


ſeſſions, 14 


Eaſter Term 5 Annae reginae 


To which writ the juſtices of peace made this following return: 


Nos Chriſflophorus Muſgrave miles et baronettus, 
Philipſon miles, &c. cuſtodes pacis ac juſticiarii in b. 


2 ? brevi buic ſcle. 
dulae annexo infraſcripti, ſereniſſimae dominae reginae nunc in cui 


ijpſius reginae coram ipſa regina apud Weſtmonaſterium humillime "OY 


tficamus, quod Richardus Barnes in eodem brevi nominatus, exiſyy 
clericus pacis pro comitatu Weſtmorland praedicto, praetentu inge a 
generalem quarterialem ſeſſionem pacis dictae dominae reginae tentan 
apud Appleby in et pro comtatu Weſtmorland praedicto decimg tr. 
tio die Aprilis anno regni didtae dominae reginae primo coram ty; 
juſticiariis dictae dominae reginae ad pacem in et pro comitaty ill 


conſervandam, necnon ad diverſas felonias, tranſgreſſiones, et ala 


malefacdla in comtatu Weſtmorland praedicto perpetrata audiendun 
et terminandum offignatis, durante tota ſeſſione illa, necnon ad g- 
neralem quarterialem ſeſſionem pacis dictae dominae reginae tentan 
apud Kirkby Kendall in et pro comitatu Weſtmorland praedicto dt. 
cimo quarto die Julii anno primo ſupradicto, coram Cbriſtoplur, 


Muſgrave milite et baronetto, Richardo Sandford baronetto, Chriſt 


phoro Philipſon milite, Jacobo Grabme, Willielmo Flemming, Hu. 


Bird, et Thoma Dawes, armigeris, et Jobanne Archer in medicinis 
doctore, tunc juſticiariis dictae dominae reginae ad pacem in et pri 


eodem comitatu conſervandam, necnon ad diverſa felonas, tranſ- 


greſſiones, et alia malefacta in eodem comitatu perpetrata audiendun 
et terminandum aſſignatis, praedictum officium clerici pacis pro c- 

ntatu ily exercuit et executus fuit; quodgue poſtea et ante adven- 
tum brevis praedicti, ſcilicet ad praedictam generalem quarterialm 
feffronem pacis ſuperius ultimo mentionatam, quaedam querela. et at- 
cuſatio in ſcriptis juſticiariis pacts in ſeſſione illa exhibita ful, 


July, 1 Ann. Querens et accuſans dictum Richardum Baines de diverfis malege- 


uris in executione praecdicti offictt clerici pacis pro eodem comitati 


perpetratis, co quod ad praedictam tunc ultimam quarterialem e. 
ſionem pacis ipſe idem Richardus Baines coegit quendam Tobannem 


Scott de Woodjide labourer ad fokvendum novem ſolidos legalis monetat 
Argliae, ultra feoda ſua debita; acetiam quod praedictus Richariis 
Baines decimo die Aprilis anno regni diftae dominae reginae nuit 
primo ſupradicto exegit de quodam priſonario Langhorne, et ccd 
eum ſolvere et expendere ſummam octo ſolidorum ſex denariorun 


confinlis monetae Angliae, fro quodam proceſſu vocato ſubpoena ad 


ſummonendum quatuor teſtes ad evidentias dandum ex parte 10 
briſouarii in ſefſione, qui quidem proceſſus, vocatus Subpoena, Ol 


tinebat duodecim lineas et non amplius; quodgue ad eandem generalem 


 quarterialem ſefſionem pacis tentam eodem decimo quarto die Juli 


anno primo ſupradicto, ſuper plenam examinationem et debitam pri 
I — 


Cbriſupbori 


rico Grabme, Edwardo Wilſon, ſen. Richardo Brathwaite, Tac | 


bationen 


, 
: 


5 
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. 1 . + x A * "_ 
Jationem veritatis materiarum eidem Richardo Bai nes ut Praefertur 
impoſitarum aperte in eadem ſeſfione fadtam et habitam in prae- 
entia praedicti Richardi Baines (qui exiſtens per ordinem ejuſdem 
ſoonis debite ſummonitus ad reſpondendum  materns illis ut prae- 
tur ei impoſitis, ad eandem ſefſtonem in propria perſona ſua com- 
ſeruit, et ſeſe per conſilium eruditum in lege defendit) praedictus 
Richardus Baines inde convittus fuit: zdeoque conſideratum fuit per Judgment by 
ruriam generalis quarterialts Jeffionts illius, guod Praedictus Ri- oo J 4x to 
| chardus Baines ab officio clerici pacis praedicti comitatus Weſtmor- Baines 
land amoveretur et exoneretur, et idem Richardus Baines ſuperinde 
ante adventum brevis praedi 7. in aperta et plena curia ſeſſionis 
illius per curiam 1 llam ab officto 1/4 amotus et exoneratus uit 3 
praefati modo cuſtodes pacis ac juſticiarii in brev1 praeditt 0 infra- 
ſeripti ulterius certificant, quod praefatus Richardus Bai nes non 
fit nominatus eve appunctuatus eſſe clericus pacis pro comitatu 
Weſtmorland praedicto ad officium illud exquendum, ad aliquod 
tempus poſt praedictam amotionem et exonerationem ejuſdem Richardi 
Baines ab officio ſuo praedicto; et quod praehonorabilis Thomas comes 
Thanet, cuſtos rotulorum pacis dominae reginae nunc in et pro c0- 
mitatu Weſtmorland praedicto exiſtens debito modo affignatus et con- 
litutus, cui de jure pertinet nominare et appunctuare clericum pacis 
pro comitatu Weſtmorland praedicto, poſt amotionem et exonerationem 
praedicti Richardi Baines ab officio clerici pacis pro comitatu Weſt- 
 morland pracdicto, et ante adventum hujus brevis, nominavit et ap- 
functuavit quendam Thomam Carleton generoſum fore clericum pacis 
comitatus praedieti, eodem Thoma Carleton adtunc exiſtente per- 
ſona habili et ſuffictente refidente in difto comtatu Weſtmorland, ad 
exequendum officium praedictum, quam diu ſe bene geſſerit : et ea 
| de cauſa nos pracfati cuſtodes pacis ac juſticiarii ut praefertur in- 
Jraſcripti praefatum Richardum Baines ad locum et officium clerici 
facts pra comitatu Weſtmorland praedifto reſtituere non poſſumus, 
freut per breve praedictum nobis praectpitur. Ss 


There was likewiſe a certiorari directed to the ſaid juſtices of Certiorar: to 
peace, to command them to certify all orders againſt William At- emo ee. 
linſen and Richard Baines, made by the ſaid juſtices, or any of and Atkinſon. 
them, which writ of certiorari bore teſte, June 25. 1* of the | 
| Queen, and was returnable a die ſancti Michaelis in unum menſem ; 


upon which the order againſt Barnes only, reported hereafter at 
large, was returned. | 


Exception was took to the return of the mandamus, that the of- 


1 a N | If on a ret 
tenſe was uncertainly alleged, &c. and therefore a peremptory [2000 


to a manda- 


Mandamus Was prayed ; but the court ſaid, the order was a judg- mw, a judg- 


Juſtices of 
tough u 


3 3 ment by the 
peace for removal of a clerk of the peace is returned, on a complaint to them made of offenſes, 


ncertainly returned, no peremptory mandamus ſhall go, while the judgment is in force. 
= ment, 
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The order of 
the Julice. held the ſaid 14th day of July, preferred and exhibited to thi 


The miſde- 


meanors. 


council for Mr. Baines took the ſame exceptions to the order, , 
L 


upon the certiorari was quaſhed, Mich. 4 Ann. after having heard 


morland gentleman, clerk of the peace for the ſaid county, who 


particularly mentioned in the faid charge in writing, and now 


ment, till ſet aſide, and therefore adviſed the council fe . 
Baines to take exception to the order returned on the , 


but refuſed to grant a peremptory mandamus. , 


Whereupon th, | 


are hereafter mentioned at large. And when the court were read 
to give their opinion, Mr. Attorney General Northey took e l 
tion to the certiorari, that the order was not thereby remove 
becauſe the certiorari was to remove all orders againſt Atkinſon m 
Baines, and the order returned was againſt Baines only, where. 


council on both ſides. [See the report of it before, 1199. ] And 
on a new certiorari iſſued, the order following was returned up 
made at the general quarter- ſeſſions of the peace for Weſtmorelan} 
held the 14th of July the firſt of this Queen. 


Whereas by a complaint and charge in writing at this ſeflions, 
court, againſt Richard Baines of Appleby in this county of M. 


the Toth day of April laſt paſt, and during the whole laſt generil 
quarter- ſeſſions of the peace held for this county, did claim and 
exerciſe the ſaid office of clerk of the peace for this county, the | 
ſaid Richard Baines was charged with divers miſdemeanors b 
him committed in the execution of the- ſaid office of clerk of the 
peace for this county, viz. that he the ſaid Richard Baines, the 
ſaid 10th day of April laſt, did exact from one priſoner Langhoriw, 
and compel him to pay and expend the ſum of eight ſhillings and 
fix pence, for a ſubpoena to ſummon four witneſſes to give evi- 
dence for him in the ſeſſions, which /ubpoena contained but twelve 
lines; and that the ſaid Richard Baines alſo did at the faid general 
quarter- ſeſſions held for this county exact of one Fobn Scott of 
N vodſide, a poor labourer, and force him to pay, the ſum of nine 
ſhillings more than his juſt fees; and alſo that the faid Richard 
| Baines had committed divers other exactions and extortions 


at this general quarter ſeſſions, held by adjournment on the 
ſaid 28th day of Auguſt, upon due examination in open court of 
the ſaid matters alleged againſt the faid Richard Barnes, who by 
order of this court hath been duly ſummoned to anſwer the ſame, 
and did attend in perſon, and had particular notice of each charge 
againſt him, and made defenſe by his council thereunto, and upon 
full proof of the premiſſes made in open court, it doth appear to 
this court, that the faid Richard Baines hath miſdemeaned himſelf 
in his ſaid office of clerk of the peace of this county, and in exe. 
cution thereof, by exacting and extorting by colour of his ſaid 


office from the ſaid priſoner Langborne the ſaid 1oth day of 4 
| 7 | = x — 
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7 it the ſum of ſix ſhillings for the ſaid ſubpoena, to ſummon 
alt Pat's 


he faid four witneſſes, which is three ſhillings. and ſix pence more 


. 


55 the accuſtomed fee of right due for the ſame, and by exacting 

- extorting by colour of his ſaid office at the ſaid laſt general 

ine © £xfions from the faid Jain Scott nine ſhillings more than 

0 juſt fees; and thereupon this court doth openly in court diſ- 

| charge and remove the ſaid Richard Barnes from the office of clerk 

of the peace of this county of Weſtmoreland, and he is hereby by 
his court diſcharged from the ſame accordingly. = 


Per curiam, Thomas Carleton cleric, pacis. 


| Divers exceptions Were taken by Mr. Baines's council to this 
order, which were argued ſeveral times, and it was inſiſted upon 
Ir them that this order ought to be quaſhed. They ſaid, that 


uirtue of that ſtatute he has a freehald in his office, it being enact- 
| cd by that ſtatute, that the cuffos rotulorum ſhall appoint the clerk 
of the ſpeace for ſo long time as he ſhall well demean himſelf in 
| his ſaid office; and that freehalds are fo much favoured by the 
b, that all acts which would avoid an eſtate of freehold muſt 

be taken ſtrictly, and executed preciſely, and therefore a man can- 
not avoid an eſtate of freehold for a condition broken, without an 
actual entry. *Tis true the freehold the clerk of the peace has in 
his office is by the ſame act ſubjected to the juriſdiction of the 
uſtices of the peace, ſo that for a miſdemeanor committed by him 
n his office they may remove him in a ſummary way; for it 
W i cnacted in the ſame ſtatute, ſect. 6. that if any clerk of the 

peace ſhall miſdemean himſelf in the execution of his office, and 

thereupon a complaint and charge in writing of ſuch miſdemeanor 
ball be exhibited againſt him to the juſtices of the peace in their 
general quarter-ſeſſions, it ſhall be lawful for the ſaid juſtices, or 
the major part of them, from time to time upon examination and 
due proof thereof openly in their ſaid general. quarter-ſeflions to 


| ſuſpend or diſcharge him from the faid office; and that then the 
8 tos rotulorum ſhall appoint a new clerk of the peace. But then 


| the Juſtices of peace in caſe of ſuch removal muſt purſue the me- 
| thod which that act has preſcribed, and if they do not, all their 
| proceedings will be void. And proceedings in caſes of this nature, 


which are to deprive a man of his freehold in a ſummary way, 


without letting him be tried by his peers, are always conſtrued 
ſtrictly, and never ſupplied by intendment of matter which don't 
appear on the face of them, * * | 


—  —— 


| though before the act of 1 Will. & Mar 7 1. c. 21. the clerk Office of clerk 
of the peace was removable by the ciſtas ratulorum, yet now by of the peace. 


6 8 5 . 


n 
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remove the clerk of the peace. TOES: 


of ſuch miſdemeanors. And this. is but agreeable to common 
Juſtice, that the party may know his charge, that he might have 


itſelf, but only is a narrative, that there was a charge, which as 


In Hutt. 70. Luidley's caſe, in an information againſt the under- 


| the /ubprena as clerk of the peace of Weſtmoreland. 


This ſtatute therefore gives the juſtices of the peace a power to 


1, For miſdemeanors in the execution of his office. 


2. This removal muſt be upon a charge in writing before them 


a fair opportunity to make his defenſe : but in this caſe it don't 
appear, that there was any charge in writing againſt Mr, Baines 
for any miſdemeanors committed by him in his office. 


For the firſt part of the order is only a recital of a charge, ac. 
cording to the inference or apprehenſion of the juſtices, that Mr, 
Baines miſdemeaned himſelf, and cannot be took to be the charge 


they took it, imported miſdemeanors. If it had gone no further, 
that had been plainly ill, not only becauſe it does not appear there 
was any charge of miſdemeanors, but likewiſe becauſe it is too 
uncertain and general, vig. divers miſdemeanors, &c. for the miſ- 
demeanors ought to be ſpecified, that the court here may judge, 
whether they were miſdemeanors in his office or not. 


Then as to the facts after the vig. they are not ſufficiently 8 
forth, . | | 


For as to the fact in velation to Langhorne, that don't appear 
to relate to Mr. Baznes's office of clerk of the peace, as it is ſet 
out in the order. For 1. it is not ſaid to be done calore offices. 


theriff of York, for taking 1 J. 10s. for making a warrant on 4 
capias ad ſatisfaciendum, it was held not enough to ſay, he colore 
oficii did it, but it ought to be ſhewn, to whom the capias ad ſa- 
7i5faciendum was directed. 5 1 


2. It don't appear the 8s. and 6s. was too much, or more than 
was his due. 2 


3. It don't appear, the ſubpoena was to ſummon witneſſes to 
the ſeſſions of the peace of Meſtmoreland, or that Mr. Baines made 


4. Tis faid Mr. Baines compelled Langhorne to pay and expend 
8. and 6 d. but 'tis not faid to whom Mr. Langhorne * 7 
5, and 


| 2 8 2 * 8 2 "Ap 1 


* 4. Att „ » 
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— nt — en | . ; * | 
84. and 64. nor that Mr. Baines received it; but it ſhould be fo 
_ exprelly averred, and that Barnes extor/ive received it. PP} 


Then as to the fact in relation to Scott, it is laid as ill: 


1. It is not ſaid, Baines colore officii, or extorſrve exacted of 
Scott, GS. 8 | FE 


2, It 18 not ſaid for what he forced Scott to pay the 95. 


4. is not ſaid to whom Scott paid them. 

4. It don't appear but that 9 5. were due from Scott more than 
his fees, and therefore it ſhould have been ſaid, Baines forced Scott 
to pay 95. pro feodis, et ultra feoda. | 


And therefore for ches reaſons the council for Mr. Baines in- 
ſiſted on it, that this order was ill, and ought to be quaſned. ” 


E contra it was argued for the Queen, that the order was good, 
and ought to be confirmed, and it was inſiſted on by the Queen's 
council, that this ſtatute of 1 Will. & Mar. c. 2i. does not make 

this office of clerk of the peace a freehold by expreſs words, but 

only by conſequence of law; and though it is a frechold, yet that 
ſtatute, which has made it ſo, has ſubjected it to the juſtices, and 
therefore this officer muſt take his office with the charge. | 


1. Object. They argued, that there is not the ſame certainty 
requiſite in an order made by juſtices of the peace, as in an indict- 
ment. In 1 Ventr. 37. the King verſ. Nelſon, a motion was made vide 1 $id. 
to quaſh an order for keeping a baſtard child, becauſe it was ſaid 4% d 
to be made ad ſeſſianem in comtatu praedicto, and did not ſay, a 
tentam pro comitatu praedicto. Sed non allocatur; for ſays the 
| book, ſuch ſtrictneſs is not required in an order. | | 
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2. Object. That this order was ſubſtantially good, though per- 
haps it might have been expreſſed more fully; for it does appear 
upon the whole order, that the ſtatute has been purſued in re- 
moving Mr. Baines : it appears, there was a charge againſt him 
uin writing, that he had notice, and was heard by his council, 
What he had to ſay; that the facts charged on him were miſde- 
meanors in his office, for the viz. incorporates the ſubſequent par- 

ticular facts with the general words before, and makes it altogether 
a good charge for miſdemeanors in his office, being explanatory of 
the general words precedent, and upon this. head ſeveral caſes 
were cited, to prove that it was the proper office of a vis. - ex- 
— | | Plain; 
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Weſt's Prec. 


Indictments, 


ſec. 97, 130. 


—— — 1 2 Wn 


pig; bey that an awerbeene under a VIS. is beteten of we; 
and for that 1 Saund. 169. Skinner verſe - was: Cited, Where 
in debt on an obligation, dated Feb. 8. 190 Car. 2. the condition 


was to perform an award to be made en or before the 16th. of : 


March next following ; the defendant pleaded no award made, 
the plaintiff replied, that the arbitrators aſter making the Bond, and 
before the exhibiting the bill of the plaintiff, viz. the ſaid #6th of 
March, made that award, and then aſſigns a breach, c. the de. 
fendant demürred; and 'twas adjudged; that this averment, that 


the award was de on the 16th of March under the vi. Was 


ſufficient, Beſides they urged farther, that if the vis. was not in 


this caſe took to be explanatory, the order would be nonſenſe, be- 
cauſe it began after the vi. with the word, That, Ge. 


3. Obj. They further faid, that an  Indiement good ton com- 


mon intent is well, Co. Lit. 303. much more in the caſe of an 


order; and they cited 1 Sid. 91. The King verſ. Cover, as a ſtron 
caſe for them. In an indictment againſt the bailiff of 4 had 
for extorſion, ſcilicet, that colore offici; he took 50 5. held good after 
a verdict, though ill on a demurrer. And Sir Thomas Powys cited 
2 Brownl. 1 5. Dr. Manning's caſe, if particular facts are charged 
in a bill in the Star Chamber, and afterwards there are general 
words, as for extortion, oppreflion, and other offenſes ; if the par- 
ticular facts are proved, he may examine to other particular facts 
included within the general words, and they ſhall N and 
the court will give a higher ſentence for them. 


4. Obj. Twas further inſiſted, that let the reſt of the order be as 
it will, yet the judgment was full, and ſufficient ; for therein the 
juſtices have expreſly adjudged Baines guilty of miſdemeanors; in his 


Are that this clerk of the peace was the juſtice's own officer, 


and therefore they had a greater power over him, and that the ju- 
ſtices being a court of record, great regard was to be had to their 
proceedings, and 'twas not to be ſuppoſed they would act irre- 


gularly. 


To theſe objections it was anſwered by the counſel of Mr. Bain, 


| Fan 


And as to the firſt 8 ſaid, that as much certainty was required 


in orders as in indictments, as to matters of ſubſtance, and ſo 


Was the conſtant experience; but the ſame form was not abſolutely 


neceſſary, and therefore in convictions for deer-ſtealing it was not 
neceſſary to have vi ef arms, contra pacem, Gc. and ſo was it ad- 


judged T. 12 Vill. 3, B. R. the King verſ. Chandler and Speed | Ante, 


54 [A 3 1 and therefore the words reported in 1 Vent. 37. that ſuch 
| 3 ſtrictneſs 
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arictneſs is not neceſſary in an order, muſt be underſtood accord- 


173 


ing to the ſubject matter of the queſtion, which was about the cap- 


ton; but that book nor no other ſays, there need not be the ſame 


rictneſs as to matters of ſubſtance. Beſides, Mr. Ventris at that 


time was a very young reporter, and might miſtake, as plainly he 
(id in what he makes the court ſay, 15. 59. in relation to keeping 
the baſtard child. 0 1 8 | 


As to the ſecond objection, they ſaid, that the charge men- 


toned in the order is not a good charge, becauſe it don't appear the 


miſdemeanors therein mentioned were miſdemeanors in his office; 
that the vig. in this caſe can't incorporate the ſubſequent facts 
with the charge, nor be explanatory, becauſe here the matter alle- 


ged before the vig. is nothing but a ſtory told by the juſtices of 


what their judgment and apprehenſion was, that this was a charge 
in writing of miſdemeanors of Mr, Bains in his office; then comes 
the viz, which is to ſhew the court, how the charge was of miſ- 
deraeanors in his office, and is no more than if it had been, vis. 
the charge was that Mr. Baznes did ſo and ſo, which when ſhewn 


don't appear to be in execution of his office: and this that comes 


under the vi. is to be took to be the very charge, and what went 
before only the inference and collection of the juſtices, and therefore 


the caſe out of 1 Saund. 169. don't warrant this order; for if the 


d. muſt be took as a ſufficient averment of itſelf, as tis adjudged 
in that caſe, yet here what comes under the viz. is not laid to be 
in execution of his office, and therefore not a good charge. Beſides 
in that caſe, as reported in 1 Sid. 370. tis held but form, and that 
it had been ill on a ſpecial demurrer. And 'twas further inſiſted 
on, that if the vig. was not took to be explanatory, yet the order 
would not be nonſenſe, though it began with, That, Ec. becauſe 
that muſt be took to be the very ſubſtance of the charge. 


As to the third objection, twas anſwered, that that rule, that 


an indictment is good to a common intent, muſt be underſtood. 


where ſubſtance enough appears, but in this caſe there does not. 


As to the caſe in 1 Sid. 91. they ſaid, in 1 Keb. 357. tis reported, 
that the inditment was, colore officit et extorſive, which is ſtronger. 
But Powell juſtice held that caſe not to be law, and as to the caſe 
in 2 Brounl. 151, 'twas ſaid, it was a Star Chamber caſe, but could 
not hold at common law; for the conſtant practice was againſt it, as 
well as the reaſon of the thing. 5 


As to the fourth objection, 'twas ſaid, that the judgment did not 


make the order good, if twas otherwiſe ill, becauſe twas a con- 
cluſion without premiſſes, and as for Mr. Baines being the officer 


of the juſtices, that would make no alteration, he ought to have 


oT juſtice 


i eb. 351. 


. 7 * a 8 
y 3 3 I KY - 
. 8 5 
4 - A's e 4 
« = ap . A K 8 
2 N \ - : 1 5 * 3 
FR — . 2 f RY 2 A * , * 2 
. 1 8 % - * E Fete” vo 2 
o 5 by : 8 44 Po * >» 
E , REI, WIVES on OR aa 4 2 hr tb LN hs 
= Oy ** by 2 8 . "I . ö Eb of n 2 oath — e «Sad Re 1 5 K n * : l 
— — NN err adorn 2 1 ——_ . a 1 31 — — AI REA Yn men, ne, = 
_ ds FFC OE b Is EY IVES Car ae ab DE cuff ant 5 — TI — p 
* B J - * * — . - . | 
ma, wo ir REV 3 F * * . — 7 — 
. ͤͤ ² ˙A !A K ]«Ofſj IIA n 2 N * 
9 —— 3 = l 


— 

— 
n 
n 

8 2 


— 


Mr DW ye Ee 


— — - 2 P—_— 
Mt B29: cow —— ·˙· . _— 
& WWP n 
= — — = . — 2 
reer 
Dr 
r „ „„ „ 
* EE a 


= 3 
8 _— ES 
1 
Lena Mp ep IOW 
7 — 2 
dos 
Ch 
. 


; 
8 n 


— — 2 — 


5A 


— — — — — — — — i 
- 4 5 0 N . 0 | | | | a 
1274 Faſter Term 5 Annae reginae. 
'. 4 6 3» bs 9 * 1 # a ' | , 8 d | L 2 5 
of * n — 


juſtice done him, and as to matter of intendment, the court old 

not intend one way or other, but muſt take it as the order was ag 
therefore the counſel for Mr. Baines concluded that the order 5 $ 
to be quaſhed. * 5 | 


Aſterwards in this caſe the judges gave their opinions ſerjgy;n, 
Mr. juſtice Powys and Mr. juſtice Gould held the order good, fo; 
the ſame reaſons uſed by the counſel for the Queen; but Chief 
juſtice Holt and Mr. juſtice Powell held the order ill, for the rea. 
ſons urged by Mr. Baines's counſel, and were of opinion it ſhoulg 
he quaſhed. Whereupon the court being divided, the juſtices 
agreed, the matter ſhould be argued before all the judges of England 
at Seajeants Inn, and that judgment in the King's Bench ſhould be 
given according to the majority of their opinions. Whereupon in 
Trinity term 5. it was argued at Serjeauts Inn in Chancery lane \y 
Mr. Attorney Nortbey for the Queen, and by Mr. Raymond for Mr 
Baines. And the juſtices of the King's Bench retaining their for- 
mer opinions, ſix of the juſtices of the Common Pleas, and the 
barons of the exchequer, viz. chief baron Ward, juſtice Blencowe, 
juſtice Tracy, baron Bury, baron Price, and juſtice Dormer, were 
of opinion the order was ill, for the aboveſaid reaſons, and ought 
to be quaſhed ; the chief juſtice and baron Sith held the order 
good. And afterwards in the fame Trinity term the order was 
quaſhed by the court of King's Bench, Ne Ly: 


Smith ver. Gould. 

8. C. Salk. * an action of trover for a negro, and ſeveral goods, the defen- 
656, I dant let judgment go by default, and the writ of inquiry of da- 
Trover don't mages was executed before the lord chief juſtice Holt at Guildball in 
lie ra eg London. Upon which the jury gave ſeveral damages, as to the 
. 86, 187. goods, and the negro; and a motion as to the negro was made in 
2 Lev. 201. arreſt of judgment, that frover could not lie for it, becauſe one 
hog oy could not have ſuch a property in another as to maintain this 
1 Inſt 85,112. action. Mr. Salkeld for the plaintiff argued, that a negro was 4 
1 1 chattel by the law of the plantations, and therefore 7rover would 
03. b. lie for him; that by the Levitical law the maſter had power to kil 
F. N. B. 88. his ſlave, and in Exodus xx. ver. 21. it is ſaid, he is but the maſter's 
455 Ed.. money; that if a lord confines his villain, this court cannot ſet him 
Hob 99. at liberty: Fitzh. Villain 5. and he relied on the caſe of Butts and 
2 Penny, 2 Lev. 201. 3 Keb. 785, as in point, where it was held, 
v4 Dion ver would lie for negroes. Sed non allocatur. For per tant 
Went. Off. c#ur1am this action does not lie for a negro, no more than for any 
ge 4 75- other man; for the common law takes no notice of negroes being 
wü, 95. different from other men. By the common law no man can hae 
| 2 — a pfo- 
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a property in another, but in ſpecial caſes, as in a villain, but even 

in him not to kill him: fo in captives took in war, but the taker 

cannot kill them, but may ſell them to ranſom them: there is no 

ich thing as a flave by the law of England. And if a man's ſer- Vide 4 8 £9 
vant is took from him, the maſter cannot maintain an action for 0,35. 3 
taking him, unleſs it is laid per quod ſervitium amſit. If A. takes verſ. Harvey, 
B. a Frenchman captive in war, A. cannot maintain an action, un opinion 
quare cepit B. captivum ſuum Gallicum. And the court denied the 4e 146: 
opinion in the caſe of Butts and Penny, and therefore judgment was 


given for the 7 for all but the negro, and as to the damages 


for him, quod guerens nil capiat per billam. 


Regina ver/. Truebody. 
To a mandamus directed to the mayor, &c. of the borough of S. C. Rep. Q. 
1 Lehroithiel in Cornwall, to reſtore Truebody to the office of a fol.. 
capital burgeſs of that borough, they returned the conſtitution of the 12 capital 
borough, and the election of Truebody, &c. but they ſhew further, burgeſs quite 
that Truebody left the borough, and lived out of it for ſeveral years, eee 
and neglected attendance at the publick aſſemblies, &c. and there- 3 ag 
fore they removed him from his place of capital burgeſs. Sir John franchiſed 
| Hiwles for Truebody took an exception to the return, that it did not toro _ 
| appear, that Truebody had any notice or ſummons to attend, and 
ſhew cauſe, why he ſhould not be removed; which was contrary 
to natural juſtice, that a man ſhould be disfranchiſed, without ever 
being heard what he had to ſay for himſelf. Sed non allocatur ; for 
fer curiam, if a capital burgeſs quite leaves the borough, and goes 
and reſides altogether in another place, there is no need of ſum- 
moning him before he is removed; becauſe he has abdicated the 
borough, and it is a ſufficient ground for turning him out ; other- 
wiſe if he only left the borough a while for his health's ſake, &c. 
And the return was adjudged a good return, 


Dunn qui tam, &c. ver. Hinchdy. 
Intr. Hill. 3. Aunae B. R. Rot. 169. 8 


Bucks, ſſ. (; Eorgius Dunn qui tam pro domina regina nunc quam pro * C. Sell. 
3 ſeipſo in hac parte ſequitur, queritur de Foſepho Hinchdy Vide ; Les. 
in cuſtodia marreſchalli marreſchalciae didias dominae reginae coram ipſd 250, 35a. 
regina exiftente, de placito quod reddat difiae dominae reginae et eidein 2 2 91 
Georgio, qui tam, &c. viginti quatuor libras, quas dictas dominae xine and fl 
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1276 Eaſter Term 5 Annae reginae. 
aw doin milleſimo ſexcentefimo nonagefimo octavo, eilcet 70 
die Junii anno regni dictae dominae reginae tunc tertio, infra boc rep. 


num Angliae, videlicet apud Stony Startford in comitatu Bucks pra. 


fibularum, Anglice buttons, de ligno tantum, et molinatarum, * 
glice turned, in imitatione aliarum fibularum, contra forman faturi 


juxta formam ſtatuti in hujuſmod: caſu inde editi et proviſi forigfecit 
dictas viginti quatuor libras; et ſuper inde ati accrevit diftae d. 


dominae reginae, et eidem Georgio qui tam, Ac. ſolvere omnino con- 


tþſe deterioratus eff, et dumnum habet ad valentiam triginta librarum, 


to be tried before the lord chief baron Ward in Bucks, and the jury 


Battons made 
of wood all 
but the ſhank. 


Enyre for the defendant, that this fact found in the ſpecial verdict Is 
not within the ſtatute ; becauſe, Firſt, they ſaid the. ſhank was 


not a button of wood only: Secondly, that the preamble of the 


ſet forth in the declaration ; and that thoſe buttons were made of 


— 


— 


difto, fieri cauſavit et vendidit duodecim duodenas, Anglice dozen 
z 


in hujuſmodi caſu inde nuper editi et proviſi; per quod idem Toſepbus 


diftae dominae reginae, et eidem Georgio, qui tam, &c. quadragin. 
ra ſolidos pro qualibet duodena inde, in toto attingentes ad pra. 


minae reginae, et eidem Georgio, qui tam, &c. ad exigendum et ha- 
bendum de praedicto Foſepho eaſdem viginti quatuor libras; praedifty 
tamen Joſephus, licet ſaepius requiſitus, praedietas viginti quatuor li- 
bras, ſeu aliquem inde denarium, dictae dominae reginae, et eidin 
Gecrgio, qui tam, &c. ſeu eorum alteri nondum ſolvit, ſed illas dict 


tradixit, et adbuc contradicit; unde idem Georgius, qui tam pro 
dicla domina regina quam pro ſeipſo in hac parte ſequitur, dicit, quid 


et inde producit ſectam, &c. Upon ml debet pleaded, the cauſe came 


found a ſpecial verdict, vz. that the defendant, the day and year 
in the declaration, cauſed to be made and ſold twelve dozens, as ii 


wood only, except the ſhanks of the ſaid buttons, which were 
made of braſs: and then they found farther, that there are ſeveral 
buttons made of wood only, but whether the buttons ſo made 
and fold are, and ought in law to be adjudged, buttons made 
and fold contrary to the ſtatute, the jury don't know, but pray 
the advice of the court : if the court ſhould be of opinion that 
then are, then they find the defendant owes the Queen and the 
plaintiff, quz7 tam, &c. the ſaid twenty-four pounds, &c. if not, 
then they find the defendant owes not the Queen and the plaintiff, 
qui tam, &c. any thing. This action is grounded on 10 & 11 
Will. 3. c. 2. And it was argued by Mr, ſerjeant Feld, and Mr. 


part of the button, and therefore, that being made of braſs, it was 


ſtatute recited the. miſchief to be from making and wearing, and 
the preamble explains the enacting part, ſo that or ſhould be con- 
ſtrued and, the words being, that no perſon ſhould make, ſel], or 
ſet on, in the disjunctive; but the conſtruction in order to comply 
with the preamble, and to prevent the miſchief therein recited, 
muſt be, that no perſon ſhould make, ſell, and ſet on, and mY 

| | | | e 


* W , 22 


Eaſter Term 5 Annae reginaeg. 1277 


then the defendant has not incurred the penalty of this ſtatute, be- 
cauſe the declaration only charges him, that he cauſed to be made 
and ſold, but not that he cauſed to be ſet on. But the court were 
clear of opinion in both points for the plaintiff. For as to the 
ſhank, it is no eſſential part of the button, for buttons of filk and 
hair are made without ſhanks, and ſo was it adjudged, Hil. 
13 Will. 3. B. R. The King verſ. Roberts ¶ Ante, 7 12.] As to the 
ſecond, the words are plain in the disjunctive, and either making, 
ſelling, or ſetting on ſuch buttons, are offences within this ſtatute; 
and the parliament could never mean them in the copulative, be- 
cauſe they who make and ſell the buttons, very rarely, or never, 
are the perſons that ſet them on, or cauſe them to be ſet on the 
cloaths, And judgment was given for the plaintiff, Apr. 26, 1705. 
Paſcb. 6 Annae, Mr, ſerjeant Cheſhyre and Mr. Raymond for the 
plaintiff. | | : 
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1 Annae reginae, B. R. 1706. 


Reſolutions of 
all the judges 


HE judges all met at Serjeants Inn in Chancery-lane this 

term, to conſider of the act of parliament of laſt ſeflions, 
= N | intituled, An act to prevent frauds frequently committed 
bing wo by bankrupts, and upon conſideration thereof, they al 
| bankruptss unanimouſly came to theſe reſolutions following. TO En 


1. That the commiſſioners of bankrupts have no authority to 
proceed upon that ſtatute, unleſs the perſon did become a bank- 
rupt after the 24th day of June 1706, although ſuch perſon had 
committed an act of bankruptcy before the 24th of June, if no 
commiſſion was ſued out thereupon before the 1oth of March 
before. 


2. That the commiſſioners ought to certify, that ſuch perſon 
became a bankrupt after the ſaid 24th day of June. 


3. That upon references of commiſſioners certificates upon that 
Natute to the judges, they will examine into, and take notice of 
the time of the act of bankruptcy committed, if complaint is made 
thereof by the bankrupt's creditors, otherwiſe not. Ce: 


$538 Þ 3 $9 


4. That if the commiſſioners certify a fact that is falſe, the whole 
certificate will be void. e 


5. That upon references of the certificates of the commiſſionen 
to the judges, witneſſes ſhall be examined upon oath, to ſatisfy 
the judges as to the facts, or elſe copies may be produced of 
affidavits took before maſters in Chancery, ordinary, or extract 


' 


dinary, and filed in Chancery, | 
6, That 
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Variance. 
One dies after 


HE plaintiff ſued a ſcire facias againſt the defendant, as 


* : . — — 8 * / a _ — =p - N n —— 
> ta "IT — — —— 2 CE EEE — — — —— ů — 28 —— 
K n KI 8 


bl 1 executor to J. S. on a judgment obtained by him againſt 
# gainſt him, the teſtator: the defendant pleaded in abatement, that 
1 rem ape gg the teſtator died before judgment, Fc. The plaintiff 
i EO REM replied and ſet out the ſtatute of 17 Car. . c. 8. and that the te- 


ſtator died after a verdict obtained againſt him, and after the day of 

mf prius, and before the day in bank. The defendant demurred, 

and Mr. Whitaker inſiſted that the plaintiff ought to have ſued 

a ſpecial ſcire facias, and not a general one; for now the writ 

ſuppoſes a judgment againſt the teſtator in his life-time, and the 

- replication ſhews it was entred after his death, though well entred 

dy prog ba by virtue of the ſaid ſtatute. But per curiam, the writ is good, 

LY SA and could not be otherwiſe ; for had it been ſpecial, there would 
have been a variance, the judgment being entred generally; and a 


reſpondeat ulterius was awarded. Vide Raym. 210. 1 Med. 6, 
Burnett verſ, Holden. | 


The Queen ver/. the inhabitants of Barkin, of the ham- 
lets of Donneſdon and Needham in the faid pariſh. 


8. C. Salk. | PON quaſhing of ſeveral orders made relating to the poor's 
1 len he rates, the matter in difference was referred by the King's 
not taxable to Bench to the determination of the lord chief juſtice Holt, who. 
the poor's rare having heard all the parties, and they not ſeeming ſatisfied with 
bor n flock. his opinion, they ſignified their conſent in writing to ſubmit this 
— queftion. to the opinion of the judges of the King's Bench, 12- 
whether a farmer for his ſtock ſhall not be chargeable and taxable 
| | | | to 


7 


* 
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to the poors rates, as well as a tradeſman for his ſtock in trade. 


And November 22 laft paſt, Powell, Powys, and Gould 


_ _ © 0WJs, juſtices, 
were of opinion, that a farmer for his ſtock was 


not taxable, con- 


trary to the opinion of Holt chief juſtice. Whereupon the fol- 


lowing rule of court was mage this term, via. Suff. f Regina ver. 
ntobitantes parocluge de Barkin, et hamlet. de Needham, et ham- 
lt. de Donneſdon, in parochia praedifta. Super matura delibera- 
time per curiam hic habita, confideratum eſ} per curiam bic, 
qud fir marius, Anglice a farmer, non erit onerabilis et taxabilis 
od ratas pauperum pro peculiis, Anglice ftock : et quod artifex An- 
glice a tradeſman, eff onerabilis et taxabilis pro peculiis, Anglice 
fock in arte, Anglice trade. = 4 


Fas 


XJ. :>7. 


in trade, 
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A tradeſman 
is for his ſtock 
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An inſtrument 


Faſter Term 
6 AnnaC reginae, B. R. 17 07. 


Powell ver/. Beresford. 


writ by the te- 


> waning Tegan Court the caſe was this. John Beresford having had x 


of mertaliny, long acquaintance with Mrs. Powell, afterwards married 
whereby he the reſpondent ; but having 500/. of Mrs. Powell's in his 
ee hands, on the 7th of December 1704. made a will or teſtamentary 
neſs, or wa- ſchedule, all of his own hand writing as follows: In the name of 
king an exe- God, Amen. I ebn Beresford of the Inner Temple, Eſq; do mike 
exor, ceca- this my laſt will and teſtament for fear of mortality, till I can {ette 
2 Vera, 647. it more at large: I do give and bequeath the ſum of 1000/, unto 
Dorothy Powell, to be paid by my executor, adminiſtrator, and for 

ſure payment thereof I do charge all the real and perſonal eſtat 

which I have in the world, I being very deſirous to make a prov 

ſion for the ſaid D. Powell, for ſeveral good reaſons inducing me 
thereunto. In witneſs whereof I have hereto ſet my hand tis 

preſent 7th day of December 1704. Signed John Beresford; and 

delivered the ſame to the ſaid Dorothy Powell, And about a fort- 

night before his death, which happened in January 1704. Mr. B. 

resford did declare he had left with Mrs. Powell an unqueſtionable fe- 


curity for 1000 J. charged upon his real and perſonal eſtate; and thut| 


he had done the ſame for fear of mortality, till ſuch time as he could 
make a full and compleat will, which he declared he would do, © 
ſoon as his wife was brought to bed, to ſee if it were male or f- 
male. He died ſuddenly 6 February 1704. leaving his wife di 
appellant, then Iying in of a daughter. The widow aſterwatd 
came to take adminiſtration to her huſband, and a caveat being el 
tred by Mrs. Powell, ſhe appeared, and pleaded this will or ſche⸗ 
dule teſtamentary, and proved by four witneſſes what 1s alleged 
before. Se was alſo examined on interrogatories on the pray © 
the reſpondent, on which ſhe depoſed, that ſhe was married to Mr 
Beresford 18 Fuly 1700, at his chambers in the Inner Ti 2 * 


\ N an appeal to delegates from a ſentence of the Prerogative 


Eaſter Term 6 Annae regina. 


A: ; Harſenet clerk, ſince deceaſed. [But the marriage Was not 
ln on, Harfnet being dead.] ; 


— Wag 


* 
* 


His hand was proved by three witneſſes, who ſwore they knew 
his hand, and believed it to be all his hand. A deed was proved to 
he executed by him, to which his name was ſubſcribed, by witneſ- 
ſes that aw him ſubſcribe his name thereto. And four ſenior 
proctors were ſworn to examine and compare the letters and cha- 
raters, Jo. Beresford, wrote to ſuch deed, and the characters and 
letters, Jobn Beresford, ſubſcribed to the will, and to report their 
judgment to the court upon their oaths, who returned they found 
they were one and the fame hand writing of Jahn Beresford the 
teſtator. e | 


The cauſe coming to be heard before the judge of the prerogative 

Sir Rich. Raines, he gave ſentence againſt the will, and pronounced, 

that John Beresford died inteſtate without any will at all by him 
made. And on this appeal being heard before the delegates, among 

whom were lord chief juſtice Holt, baron Price, and judge Dor- 
mer, the ſentence was reverſed, and they pronounced for the will. 
R. Raymond counſel for the appellant, _ 


Regina ver. Ipſwich corporation. Ante, 123 8 


reſtore ſerjeant Mhitacre to the office of recorder of Iſecich, Pete 


I mandamus, 


Hil. 4 Annae, returnable the firſt day of this term; the corpora- and on the 
mand of the writ. And on motion to file the return, it was oppo- donne yon 
ſed, on ſuggeſtion that the writ was not effectually obeyed ; for at ty to ſhew 
the ſame time they reſtored him, they made an order to ſummon 2 No he 
him, to ſhew cauſe why he ſhould not be again diſcharged, which Sh 3 
ſummons was ſerved on him. And on the 15th of May 1707. on ved for the 
hearing counſel of both ſides, the fact appeared to be, that a great ie ne 
court, which is an aſſembly of the whole corporation, was called qifplaced be 
22 April 1707. where it was ordered he ſhould be reſtored, and fore. 
he was reſtored. And they made another order. after at the ſame 

court, that he ſhould be ſerved with a ſummons, to ſhew cauſe on 

the 7th of May, why he ſhould not be diſplaced for miſdemeanors 
committed by him, ſpecifying what, part of which or moſt were 

the ſame as in the former return. The 7th of May he ſent an an- 

{wer in writing to the miſdemeanors charged on him, which was 

veted inſufficient, and they diſplaced him again. And the return 

to the peremptory nandamus was allowed to be filed, and held, the 
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A mandamus being granted by the King's Bench, to Reftiation on | 


tion returned, that they had reſtored him according to the com- ſame day n 
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Infants in in- 
Formation for 
riots appear 
Þy attorney. 


writ was well obeyed. R. Raymond counſel for Mr. Thomſon, who 


oppoſed ſerjeant Whitaker. 


Regina ver,. Tanner et alios. 


N an information for a riot, the defendant pleaded not gulley, 
and the cauſe being carried down to Hertford aſſiſes in Len 
1606-7. verdict for the Queen. And motion was made to ſet aſide 


the verdict, Firſt, becauſe the defendant gave no authority to the 


 Amercement 
of an infant 
aided after 
verdict, by 


16K 17 Car. 2. 


c. g. 


attorney to appear before him. Secondly, becauſe he was an infant 
under eighteen, and ought to have appeared by guardian; and on 
reference to the maſter, it appeared there was an authority to plead; 
and as to the ſecond, the courſe of the crown office is for infants in 
riots, &c. to appear by attorney. And ſo it was ruled, and the 
court refuſed to ſet aſide the verdict. R. Raymond for the Queen, 


Wilkinfon ver. . Tireman. 
Intr. Mich. 5 Aunae. B. R. Rot. 227, 228. 


RR OR of a judgment given in the Common Pleas in dower 
Int. Hil. 4 Annae C. B. Ret. 529. ] brought by Elizabeth 
Tireman againſt John Wilkinſon an infant, who appeared by his 
guardian. The tenant pleaded, Ne unques ſeiſie que dower. On 
iſſue joined a verdict at York aſſiſes was given for the demandant; 
that the huſhand was ſeiſed, Fc. and further, that he died the 14 
Jay 1703. ſeiſed in fee, and that the tenements were worth 40/. 
155. per annum ultra repriſas, and they aſſeſs damages beyond the 
ſald value, and betides coſts 2d. and for coſts 40 S. And judgment 
was 21ven for the demandant, to recover her ſeiſin of the third part 
of the tenements, &c. to hold in ſeveralty by metes and bounds, 
and the value of the third part from the time of her husband's death, 
which value amounted to 387. 6s. and the damages given by the 
jury 40s. and 2d. and 211. 8s. 10d. coſts de incremento, which va- 
Inc and damages attained 7r foto to 611, 155. Et praedictus - 
ſauues Wilkinſon in mſericordia, &c. The defendant by his guar- 
dan, being then an infant, afligned the general error. And the 
error inſiſted on was in the judgment, that it appeared the defen- 
tant was an infant, and yet was amerced. But judgment was af- 
Ermed 7ueſday, May 20, 1707. the court being all of opinion, that 
this was aided by the ſtatute of 16 & 17 Car. 2. c. 8. R. Raymond 
counſel for the demandant in the King's Bench. Vide Co. Car. 
3 8 | 410, 
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IH counſel, who came to ſhew cauſe - according Eight ſeveral 
to a formeg zule made in Hilary term laſt, why a 'prohibi- Part owners of 
5 be granted to ſtay a ſui in the C of rale, à ſhip, fix 
tion ſhould not h granted to ſtay a ſuit in -ourt of Admiralty, „ould fend 
upon a ſtipulationentered into there by the plaintiff; the caſe ap- her a voyage; 
peared to be, that there were 'eight owners of the ſhip called the 3 £ 
Upton Galley, ſix f whom were deſirous that the ſhip, then lying 4 


may compel 


in the river of Thames, ſhould be ſent on a voyage to, Ge. the the fix to give | 


other two oppoſed it; thereupon the ſix libelled in the Admiralty „ 
againſt the others in order to obtain a decree of that court; that the turn of the 


ſhip ſhould make the voyage accordingly ; which was decreed ac- hip, and if lot. 


cordingly ; and that the fix ſhould enter into a ſtipulation to the dus thesen in 


bother two, for the ſafe return of the ſhip. The ſtipulation was the admiralty. 
| entred into, and the ſhip failed, and was loſt in the voyage; the 4 223, 
two, viz. Grames and Rigby, ſue the other ſix, viz. Degrave, 235. 


and five others, on this ſtipulation in the Admiralty. Degrave © 9 Will. 3. 


2.2 — B.R. Lambert 
moved for a prohibition to ſtay this ſuit, upon ſuggeſtion of the ſta- ec ; oY 


tute of 13 Rich. 2. c. 5. and 15 Rich. 2. c. 3. and of the facts be- T. 9 Will. 3. 
fore alleged. = 2 5 | 9 


Dr. Lane againſt the prohibition inſiſted upon it, that this was a 
matter of the utmoſt conſequence to the Admiralty; that as the Ad- 
miralty had exerciſed a juriſdiction in ſuch caſes for five hundred 
years paſt, ſo if a prohibition ſhould go, that court would ſignify 
nothing, becauſe moſt of their proceedings are by taking ſuch ſti- 
pulations; that the ſame objections as are uſed in this caſe, would 
hold in the caſes of privateers, who all enter into an obligation, not 
to moleſt the King's ſubjects, nor to correſpond with his ene- 
mies, &c. and their ſhips commonly before they grant them 
their commiſſion lie in the Thames, and yet proceedings on 
ſuch ſecurities have always been in the Admiralty : and never 
| doubted but they were good; and argumentum, quod niminm 
Probat, nihil probat. That at common law there could be 
no remedy on this recogniſance or ſtipulation ; that the intent 
of the ſtatutes of Rich. 2. are to reſtrain contracts of which the 
common law has a juriſdiction, which appears by the preamble, 
v2, that the Admiralty had incroached upon the juriſdiction of the 
common law. Selden in his Mare clauſum, c. 24. ſays that Ed- 
ward III. ſettled the Admiral, and reſtored and reduced it, and 
re-eſtabliſhed the laws of Oleron, which were the Rhodian laws, by 
which the Romans governed themſelves as to maritime affairs. And Y 
— 6Y | that | 
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that by the laws of Oleron ſuch proceedings, as in the preſent eie 
in the Admiralty are allowed. Serjeant Parker was council for. 
the plaintiff; but the court being of opinion, that this point wi, 
not fit to be determined on a motion, ſtopped him, and ordered the 
plaintiff to take a prohibition, and declare upon it, and then on 
the defendant's demurrer the point would come judicially before 
them, and would receive a more ſolemn determination. But Ha 
chief Juſtice ſaid, that the court of Admiralty might take ſtipula. 
tions for bail, and that they might 3 upon them, and it waz 
conſtantly allowed, though Co. 4 Inf?. 135. is of another opinion, 
and yet ſuch ſtipulations are as much within the words of the ſta- 
tute of Rich. 2. as the recogniſance in this caſe. But the queſtion 
in this caſe is, if by the cuſtom of England the Admiralty has not 
ſuch a juriſdiction; if it has, neither the ſtatute, nor common lay, 
will reſtrain them. | e eee ee ee 


* 


6 Annae reginae, B. R. 1 ä 
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May ver/. Hodge. 

Rule to ſhew cauſe, why a prohibition ſhould not be $.C. Rep. Q. 

granted, to ſtay a ſuit commenced by Dionyſia Hodge, 850 140 3 
the wife of William Hodge, and John Hodge her ſon, before th che foiritual 
the archdeacon of Cornwall againſt the plaintiff May, for court refuſed 
ſaying to John Hodge theſe words, vi. Thou art a baſtard and 1 9 
« a pepper queen baſtard.” And on the motion of Mr. Ray- « a battard, 
mond this term, the rule was diſcharged. For as to the ſon, no Sc. 
action at law lies for calling him baſtard, without ſpecial damage; 
and they are not bare words of heat; and by the eccleſiaſtical law 
a baſtard cannot be a prieſt, 3 Lev. 119. Vincent wverſ. Alpy, 2 Roll. 
Ab. 295. pl. 2. Linw. page 26, 2. As to the mother, it is call- 
| ing her whore, Cro. Car. 399. 2 Roll. Ab. 296. pl. 18. Hil. 

6 Vill. 3. B. R. 1694. Morrell et uxor verſ. Kendall. The plain- 
tiffs libelled againſt the defendant for calling the huſband cuckold, 
and prohibition was denied: though Holt held then the beſt way , 6 
was, for the wife to. libel alone; but in ſuch caſe if the huſband 
libelled alone, a prohibition ſhould be granted. 1 Sid. 248. Knite 
| Verſe Jacob. | TE : „ 15 


37. 


11 Mod. 
S. C. Rep. 
Q. A. 216. 
230, 254. 
Holt 355. 


th. _ 


peal was at the ſame ſeſſions of gaol-delivery brought againſt Brien 
by George Smith, brother and heir of the ſaid William Smith, in 


raignment whereof it appearing, that George Smith was but fix or 
ſeven years old, he was admitted to proſecute by guardian. Bowen. 


granted. After which he did procure her Majeſty's pardon, and 


| Paſchae, being May 24, 1709. at which day by advice of hi 


knowing, that if they had pleaded in abatement the proſecution of 


— "_ 9 2 — 


» 


Smith verſ. Bowen. 


OWEN was indicted, tried, and convicted at the Old Bayh of 
the murder of William Smith; but there being ſome reaſon to 
apprehend Bowen might obtain her Majeſty's pardon, an ap- 


proper perſon, and was then and there arraigned. Aſter the u- 


prayed time to plead to this appeal till next ſeſſions, which wa 


* 


4 


obtained a certiorari returnable the firſt day of Eaſter term laſt, to 
remove the appeal into the King's Bench ; at which day Bowen was 
brought up by a babeas corpus directed to the keeper of Newgate, 
and the appeal was returned upon the certiorari ; Bowen was com- 
mitted cu/ſtvdiae marreſchalli. And Mr. ſerjeant Parker and Mr, 
Whitaker, counſel for the appellant, perceiving the. miſtake com- 
mitted at the Old Bazly, moved, that the appellant might be ad- 
mitted to proſecute by guardian before the appeal was arraigned; 
and thereupon the court were of opinion, that Bowen muſt be ar- 
raigned upon the appeal returned on the certiorari, which was done 
accordingly. Upon which at the prayer of the counſel for Bowen, 
viz. Mr. Solicitor General Eyre, Mr. Raymond, and Mr. Pengel) 
time was given to Bower to plead till diem Martis proxime poſt menjem 


council Bowen declared he would plead not guilty, the council 


the appeal in proper perſon by the appellee, whereas he being an 
infant it ought to. be by prochein amy or guardian, the appellant 
would have confeſſed it, and fo the appeal would have been abated, 
and then they would have arraigned him in cuftodia marreſchalli, &. 

„„ 5 


| was an infant, and therefore the appeal being brought by him in 


1 
1 - 


* —— 
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upon a new appeal; and by that means this miſtake would have 
been of no ſervice to the appellee. Whereas the council thought, 
by pleading not guilty to have tried the merits; and if the defendant 
had been found. guilty, and judgment had been given againſt him, 
non 2 writ of error to have aſſigned this for error in fact, and ſo 
cverſed the judgment: before which time the year and day would 
be elapſed, and by that means Bowen freed from the danger of a 
new appeal. But the court perceiving the intent of the appellee's Vide 41 Aff 
council, declared, that by inſpection of the appellant they ſaw he 155 4 78 
an infant 
proper perſon was erroneous ; and that therefore they would abate within age 


the appeal ex officio, and give the appellant leave to file a new bill - cherry 


| of appeal by guardian, whereon Bewen ſhould be arraigned in- ard for his 


fanter, which was done accordingly : and thereupon this followin 3 the 
entry, peruſed and approved by the lord chief juſtice Holt, was ed. 4 


abated, and 


| drawn up, and entred on the roll of the firſt appeal, as of the firſt the iofant 


day of the term. 


-amerced, 2. 


Et modo ad hunc diem, ſcilicet diem Mercurii proxime foft quin- 


dena Paſchae, iſio eodem ter mino, coram domina regina apud Weſt- 


monaſterium denit Johannes Bowen in cuſtodia vicecomitis Middleſex 


| in curiam hic dudtus virtute brevis diftae domi nae reginae de ha- 


bendo corpus eidem vicecomiti Middleſex directi, et inſtanter commit- 
titur cuſtodiae marreſchalli marreſchalciae dictae dominae reginae ibi- 


| dem remanſurus quouſque, Sc. Et praedidtus Georgius Smith frater 


et haeres praedicti Willielmi Smith ſimiliter venit hic in curia in pro- 


| pria perſona ſua, et ſuperinde, quia per inſpectionem corporis dicti 
Georgii Smith per curiam diftae dominae reginae hic manifeſle ap- 


nem Bowen, ut praefertur, fuit, et modo eft, infra aetatem viginti 


17 Edw. 4. Br. Appeal 105. 11 Hen, 4. 94. Br. Appeal 36. 
TW | | 


paret eidem curiae diftae reginae hic, quod praedictus Georgius Smith, 
tempore exhibitionis praedictae billae appelli verſus praefatum Johan- 


et unius annorum, et quia praediffus Georgius Smith (fic infra aeta- 
tem vigintt et unius annorum exiſtens) proſecutus fuit praedictam bil- 


lam apelli in propria perſona ſua, ct non per guardianum vel cu- 
G /odem, ſeu proximum amicum ſuum, verſus praefatum Jobannem 


Breen ; ideo confideratum eſt per curiam diftae dominae reginae nunc 
lic, quod praedicta billa appelli per praefatum Georgium Smith ſic 
ut praefertur in propria perſona ſua exhibita caſſetur, &c. et quod 
praeatitus Georgius Smith nil capiat per billam ſuaam praedictam, et 
quad praedictus Johannes Bowen eat inde fine die, Gc. 


| Note, that ſeveral of the year books ſay, that if by inſpection 


it appears to the court the appellant is an infant, the parol ſhall 
demur to his full age. 13 Af. p. 11. Br. Appeal 53. Mich. 
22 Edu. 3. Corone 30. Br. Appeal 116. 45 Edw.3. 25. Paſch. 


But 


90 Trin. Term 8 Annae reginae. 
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But 27 Hen. 8. 11. Br. Appeal 2. and Coverture & enfant 


| 21 

that in the King's Bench: an infant brought an appeal of e 
and it was demanded. of the juſtices, how he ſhould appear, hy 
guardian or prochein amy? Fitz- James ſaid, by guardian 3 and 
the clerks ſaid, the precedents were ſo. Portman juſtice, one book 
vis. Hr. parol. demur. 1. is, that the appeal ſhall ſtay till his full * 
But that is not law at this day, for the common practice is to the 
contrary. Quod nota, ſays the book, that an infant ſhall be an. 
ſwered in an appeal brought by him, when he is within age, and 
it thall not ſtay till his full age. 1 Ro. Abr. 288. D. Tr, 43 Elz 


 Shomirg verſ. Fits: an appeal fued by an infant by grad 
And 2 Ro. Rep. 57. Quflow's caſe. And Will. 3. B. R. 
Mr. Spencer Cooper's cafe. 1 


Then the council for Bewen inſiſted upon it, that he could no 
be arraigned upon a new bill of appeal, as in cuffod:a marreſcballi, &i. 
and for that they relied on Cro. Eli. 605. and 1 Ro, 581. Hl. 
land's caſe, where a man brought an appeal by original writ againſt 


four of Sir George Farmer's ſervants, and at the return of the writ 


they appeared at the bar, and then he would have declared jon 


them, being at the bar, as in cuflodia marreſchalli, Gs. 


being a fault in the writ) and by the rule of the court he could not. 
For the appearance of the defendants does not make them in cud 
marreſchalli, &c.. unleſs there be a record made, qued commttitar 
marreſchallo, &c. or that they find bail; and there the appellant 
was called on the writ, and nonſuited, and the defendants dif- 


Charged. 


* 


But the court ſaid, the reaſon of that was, becauſe the defendant 


were not committed caſfadias marreſchallb; but Bowen was, in this 
_ cafe, and therefore a bill might be filed againſt him as in cufodis 


marreſebaili. And the lord chief juſtice Hs relied on the caſe of 
Watts and Brains, Cro. Eliz. 694, 778. as in point: where in an 
appeal of murder directed to the warden of the cinque ports, the 
writ was returned in the King's Bench, and filed, and the defen- 


dant brought to the bar, and becauſe the proceedings were void, 


becauſe the writ ſhould have been directed to the ſheriff of Kan, 
the appellee was committed to the Marſhalſea,, and a bill was fiel 
againſt him of appeal for the murder, as in cuftodia marreſchall, 
and afterwards he was executed thereupon, | ; 


The court being unanimous of this opinion, a new appeal Wis 
ple, againſt Bowen, as in cuſtodia marreſchalli, &c. and he at- 


raigned immediately upon it, which follows in hace verba': 


omit 


N. 2 MN ; 
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smith ver Bowen. 
Intr. Paſch. 3 Anas. B. R. Rot. 304. 


:ddleſex, ſſ. A Emorandum, quod die Martis proxime poſt menſem 
18 M Paſchae, iſto eodem termino, how * — 4 
apud Weſtmonaſterium, venit Georgius Smith de Eaſt Smi thfield, 
in parochia ſancti Botolpht extra Aldgate in comitatu Middleſex 

frater et baeres Wi lhelm Smith, fratris ſui nuper defun#i; qui in- 
fra aetatem viginti et unius annorum exiſtit, per Thomam Smith pa- 
trem et guardianum ſuum per curiam dominae reginae hic ſpecialiter 
admiſſum, et protalit hic in curia dictae dominae reginae tunc ibidem, 
quandam billam ſuam verſus Tohannem Bowen in cuſtodia marreſchalli, 
Sc. de morte praedicti Wilkelmi Smith quondam fratris praedicti 
Georgii, unde eum appellat, et ſunt plegii de proſequendo, ſcilicet, 

Iaacus Miller de parochia ſandti Andreae Holborn in comitatu 
Middleſex faber ferrarius, et Fobannes Pickering de parochia 
ſanfti Botolphi extra Aldgate in comitatu praedicto lannarius. Quae 
qui my lla ſequutur in haec verba, ſciliset, Middleſex, . Geor- 
gius, Oe. 
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Burridge ver/. the earl of Suſſex, and others. Ng 
. edneſdlay, Ofteber 26. 


A Jeal of an- IHE plaintiff brought an ejeAment for lands in Chevth, 
tail proved by Sc. in Kent, upon the demiſe of Mrs Leonard, third 
5 daughter of Henry Leonard, late brother of the earl of 
finding it i: © . Suſſex. On not guilty pleaded, the cauſe. this day came 
or 2 to be tried at the Queen's Bench bar. And the leſſors, &c. made 
the Rolls, a title to a moiety of the lands in queſtion (as the plaintiff had de- 
cClared) as heirs of the body of Richard lord Dacre, under a ſettle- 
ment made by him in King James the Firſt's time, the lands bein 
of the nature of Gavelkind; to the other moiety whereof the earl 
of Suſſex was admitted by the plaintiff to be intitled. For Richard 
lord Dacre, who made the ſettlement, had iſſue Francis lord 
Dacre, and Francis lord Dacre had iſſue the preſent earl of Suſe, 
Francis, and Henry the father of the leſſors, Sc. And Francis the 
brother of Henry was dead without iſſue. And firſt it was reſolved 
by the whole court, that the lands lying in Kent ſhould be pte 
ſumed prima facie to be of the nature of Gavelkind without farther 
proof, that being the general tenure of that county, and that the 
proof muſt lie upon the other fide to prove them diſgavelled. Then 
the counſel, produced an inquiſition taken poſt mortem of Richard 
lord Dacre, 5 Car. 1. wherein the deed was found in haec verba, 
whereby the general tail was created, under which the leſſors of the 
plaintiff claimed. And it was a deed, whereby Richard lord Dacre. | 
covenanted to ſtand ſeiſed to the uſe of himſelf for life, and after- 
wards to the uſe of ſuch wife as he ſhould marry, and after to 
Francis his eldeſt ſon and heir apparent (who was afterwards 
Francis lord Dacre, grandfather of the leſſors, &c.) and the heirs 
of his body. Richard lord Dacre did afterwards marry Dorothy, 
to whom an eſtate for life by a ſubſequent deed was limited, an 
| _— n CN | 6 
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che enjoyed it during her life: The original inquiſition itſelf with = 
Noll chapel, And it was objected by Sir Edward Northey for te = 
_ defendant, that it was not ſufficient evidence to prove the deed. | 
But it was reſolved by the whole court, that it was good evi- 

dence, and did prove the deed and entail, and conſequently a title 

ig the leſſors of the plaintiff, taking the lands not to be diſgavelled. 

But then the defendants' gave evidence, that the lands were diſ- 
gavelled, very clear evidence as to all but one farm of 30 l. per 
annum, and as to that, though their evidence was defective, yet 

being left to the jury, they gave a verdict for the whole for the 
defendants. Raymond one of the council for the plaintiff, 


_w 


Booth weg. the marqueſs of Lindſey and others. 
 Mondoy, October 31, 1709. 


HE plaintiff brought an ejectment for lands in Lincolnſhire, A recovery in 
on the demiſe of the counteſs dowager of Lindſcy. On cover vill. 
not guilty pleaded, the leflor made title under a judgment in ene oy 
writ of dower, brought by her for a third part of the manor of claiming un- 
Grineſtborpe, Southorpe, and Edenbam, in which ſhe had judg- der b ck 
ment to recover the ſaid third part of the ſaid manors ; and there- e 
upon a writ of ſeiſin iſſued, whereupon the ſheriff returned, that dence. 

he had given her ſeiſin of the lands in queſtion, as the third of the N 
faid manors. Sir Thomas Powys and the other council inſiſted, 
that the plaintiff ought to prove the lands in the return part of the 
ſaid manors; but by the court, that ſhall be preſumed, unleſs 
the defendant” prove the contrary, becauſe they will not intend 
the ſheriff has done wrong. And for the fame reaſon they will 
intend the ſheriff has given ſeiſin but of a third. Then the council 
tor the defendants offered to give in evidence an old term for five 
hundred years, created by Robert earl of Lindſey, by his marriage 
lettlement made on the marriage with his firſt lady (the leſſor be- 
ing his third wife) which was ſtill ſubſiſting, and was now in the 
executors of the late lord chief baron Mountague, who was ſur- 
viving truſtee, the term being in truſt for raiſing portions for 
daughters of that marriage, which truſt was not yet performed, 
_ 60001. being yet due to the counteſs of Rivers, who was daughter 
of that marriage. And they inſiſted, that it was enough in all 
cjectments for the defendants to ſhew the title out of the plaintiff, 
and therefore they faid, it was every day's practice to give in evi- 
(ence a prior mortgage made to a ſtranger, whereby the defendant 
in cjectment defended his poſſeffion ; for ejectment being a poſ- 
ſeſſory action, the defendant's poſſeffion was prima facie a title for 
| | 7 A 5 him, 
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5 him, if the plaintiff could not ſhew a better, for he muſt rec. 
upon his own ſtrength, and not upon the defendant's weaknef 
And this was debated by the council of both fides, and ſtrongly 
urged by the council of the defendant. Whereupon the court 
unanimouſly reſolved, that unleſs the defendants would derive 2 

title under that term, or ſhew they had a title prior to the re. 
covery (which they could not do) they were eſtopped by the re. 
covery to give this term in evidence. For firſt, as to the marquis 

of Lindſey, who was tenant in the writ of dower, they held, that 

if he would have took advantage of this term, he ſhould have 
pleaded it in the Common Pleas to the writ of dower, not in bar 

of the action, for it is no bar in dower, but in delay of the execu- 

tion; which he not doing, but pleading ne unques ſerfie que denver 

Se. he cannot now give it in evidence, for that would be in effed 

to falfify the recovery; for the lady has recovered her dower as in 
poſſeſſion, whereas had this term been pleaded, ſhe could have re- 
covered it but in reverſion ; ſo that the marquis is eſtopped to give 

it in evidence by the judgment. Then the other defendants, be- 

ing all his tenants, are eſtopped likewiſe, claiming under him, But 

if they could ſhew any leaſes ptior to the recovery, then the 
court would give them leave ſo far to falſify the recovery; but 

being only tenants to the marquis, they were eſtopped as well as 

| he. And Holt chief juſtice ſaid, that theſe defendants were not 
within the ſtatute, which gives termors liberty to falſify recoveries, 

At common law no termor could falſify a recovery in a real action; 

then the ſtatute of Glu e. c. 11. gave termors remedy where 
judgments were let go by default; then the ſtatute of 21 Hen. 8, 

c. 15. gave termors leave to faliify recoveries in any real action in 

all caſes, but then ſuch perſon muſt ſhew himſelf to be a termor, 

or derive a title under the term ; but the tenant of the land being 

a meer ſtranger to the term, is not within the benefit of that ita- 

ate, ſo as to give a term of a third perſon in evidence to falſify 

the recovery againſt himſelf, or thoſe under whom he claims, which 

is the preſent caſe. To which the other judges agreed, and re- 

fuſed the council of the defendant, though very importunate, to 

admit them to give evidence of that term of five hundred yeats; 

but offered to ſign a bill of exceptions, which the council de- 

, . _clining to offer, attempted to falſify the ſheriff's return of the 
writ of ſeiſin, by proving, that the lands in the return, or a 
leaſt a great part of them, were not parcel of any of the three ma- 
nors. Upon which Sir Simon Harcourt and ſerjeant Pratt inſiſted, 
that the defendant was eſtopped by the return of the ſheriff, and 
could not falſify in this ejectment, but might bring an action 
againſt him, if it was made of lands not part of the three manors, 
Ce. and Sir Simon Harcourt cited Br. Extent 13. F. Execulim 
765. that if in dower, the ſheriff gives ſeiſin on the habere fas 
= | e FO | ſeifman | 
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nam of more than a moiety, the heir cannot enter, nor maintain 
an aſſiſe, but muſt have a ſeire facias to admeaſure the lands in 
in the return. But as to this, all the court was clear in opinion, 
that for whatever was compriſed in the return, which was not part 
of the manors in the judgment, the execution was actually void, 
and advantage might be took of it in the ejectment. Whereupon 
the council for the defendant attempted to prove the lands in the 
return not parcel of the manors, but being very deficient in their 
proofs, a verdict was given for the plaintiff, Raymond council with 
the plaintiff. | WO” N 


Henry Ludlow, Eſq; et al' ver/. John Lennard. 


70 ſebb Kiſin recovered a judgment in the King's Bench againſt A fire facias 
the defendant by nil dicit in an action on the caſe, and a writ doth not lie 
r? . 2 3 a on a judgment 

of inquiſition being executed, final judgment was given againſt the jenging « 
defendant for 168/, Whereupon the defendant brought a writ writ of error 
of error returnable in the Exchequer Chamber, in Trinity term wha = 

. ; TIE . | | . t JUOg - | 
1704, which was {till depending; afterwards Ki became a ment; but the 
bankrupt, and a commiſſion being took out, the judgment was writ of error 
aſſigned to the plaintiffs, who as aſſignees of the commiſſioners 3 1 
ſued out two ſcire facias's in the King's Bench upon the judg- the ſcire fa- 
ment, in which upon two mch:ls returned, they obtained judg- * 
ment, and ſued out a eri facias thereupon, and took the defen- 
dant's goods in execution. Upon which Mr. $974 and Mr. Ray- 
mond moved, that the judgment in the ſcire facias might be ſet 
aſide as irregular, the writ of error being ſtill depending, and that 
the defendant might have reſtitution. The matter being referred 
to the maſter, he reported the fact ut ſupra, with this addition, 
that Kiſin died after the writ of error brought, and after in ulld 


: | , | , by defendant's 
in nullo eſt erratum pleaded. So that the writ of error was till 1 


depending. Secondly, that ſcire facias don't lie on a judgment 2 , erra- 
pending the writ of error brought on that judgment, but the writ 85 | 
of error pending is a good plea to the ſcire factas : ſo that ſcire 
.facias was not regular; but then the three judges, Powell, Powys, 
and Gould, (Holt chief juſtice being abſent) made a queſtion, 
whether they ſhould ſet the judgment on the ſcire facias aſide 
on motion, and the execution ſued out thereupon, or ſhould drive 
the defendant to an audita querela : but on conſideration they ali 
held, the whole proceedings were irregular, and ſet them afide on 
: motion, Mr. recorder King, and Mr. Southouſe council for the 
plaintiffs, Vide 3 Lev. 312. 20 Hen, 6. 4. Cro. Jac. 342, 535. 
2 Roll. Ab, 492. Stiles 159. 4 7 
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eſt erratum pleaded. And the court held firſt, that the writ of Writ of error 
error was not abated by the death of the defendant in error after doth pot abate | 


I 
434 ” 
£41 
T7 
xz 
8 7 
- jb 
3 = 
2 * 
1 
3 
1 
38 
£ b 
: 4 
* T- 
r 
$5 
> 
172 
* 
4 FI 
£2 : 
15 
4 g 
; = 
Kh 
4 bp 
F 
y 
P by 
A 
FA 
* 
ta: 
. 
v 
$355 
VE 
FL. 3 
 $3-Þ 
, [1 
+ 
* 
- 
o 
0 * 
+ 
F 8 
> 
f 
- 
YL 
2 2 
7 — 
* 
7 
4 5 
* 
* 
= 
bo 
4 
* 
1 
by 
* 


* P 


— — e eee 
r „ Lu _n * 2 d + i. n — . na E ; — n 
* — e 2 ee er een 6 L * 2 F 2 eg p * e 3 

FI . * — * l — 5 212 5 . 2 n S . q 4 r LF & 2 2 2 4 2 8 4 5 5 8 NOISE . N 3 ww 2 * > > r Go RE => ren 22 : ä 
— , 1 r rant ago oery iN RTE \ SI 3 8 r ä By IB n K r <a 1 Yes 22 ih, e eee 7" Ag? 2 n Og” 2: e N tary 1 2 — R — EA 3 9 3 See n . 8 9 

6 n br vn . OS DD PE OILY DIES; > A ID ne 4 3 N ere * f oe morgan: Hoe Es — — IS 2 — P —— 8 5 — . 

— 5. Fr = _ a> & - ©" 42 ” : =" "oa —— Po; y . » of N 8 r * 22 A Wr Pg, 4 7 „ r n * — — r = _ 2 nme . r go CE a AC IL JE 3 >= - - 

I. 85 n 1 N ar As 3 aged e ar onferan OED eee Fe 2 — eee eee > Pr ONT TS e VE LES > > : . "SO Oh beat, Bp 6 Ma e wn wrt, WAS WI. 4s, NEG, her 
1 e e eee „ eee e N * BY N r r oi yr ter Fol, CIO TELELs gs n bs he 8 n wa of =feny l 8 8 bo E r 1 : - \ — TT 6 
. + i bs * * * 8 n = 8 N (Sg. 1 9 S lat + * 8 S „ „„ 7 — = = ON l —— 
> \ o „ Oh BT r n 8 2 IE Sh ae CAR he * — en — 2 1 n = n = - = 5 
2's i 5 N 7 2 — — „ 282 3 


4 959 
FRET rr oe 5 =} 
Ao ents N F 1 e Ne = 5 


> > 


2 Tn 0 DONE re 
r 
"2 l wo N 


I — * a. 
—— —— 
ee 


1 
OA AI ee eee eee 


1 t————_—_ 
* „ Bi anne Bj. mock * * 
x N * 9 fs 
* 
3 
496 I 


Rey: oe RR + (> 


* 0 * rm ay 
; N . 
* 
* 
| a : 8 
i E * * * ? 
* N 45 £44, ern 2% 4A; e ee . enen N N Nee. 5 V. 2 N P . * Ae e ee eee op ar 1+ Pe, my 
8 N ae . 2 bag ee 
f n 
p . , R 1 e , 
. - * 
ve 
\ * a . . 
F * a * F 1 ? 
) * ” f 9 L " re | f x 1 þ 4 
* Y F l 4 . % A, _ - 
” 4 - 1 x 55 8 1 * 8 G2 BY Dd 
* ; \ = i 2 
: 4 3 2 
5 N „ 27 6 n * - or — —-—-— F r — 
p PE gn: 
x ' : , 
iy - ” 


„* 222 Sr 


« 8 * 


The Queen ver, Tooley et alios. 

8. C. Rep. N indictment was found againſt the defendants for the murde 

Nong. IN of one Dent: and upon not guilty pleaded, the jury found 

Holt 485, #4 21 one Hen: and upon not guiſty pleaded, the jury found 3 

Foſter 138. & ſpecial verdict; that by a ſtatute made the 27 Eliz. for the good 
3 government of Meſtminſter, it is enacted, that for reformation o 

316. ſect. 13. diſorders in that city, the dean, high ſteward, or his deputy, or 

conſiders this two capital burgeſſes, may hear and punifh incontinencies, 81 

DT cording to the cuſtom of London: that by the cuſtom of Lingy 

| aany conſtable of any ward, pariſh or precinct, may execute his 

office throughout the whole city: that within the city, borough 

and liberty of Weſimin/ter, it has been uſed, that every perſon 

duly appointed conſtable of any pariſh within the liberties of the 

city, borough, and ville of Weſtminſter, his office of conſtable in 

and through the whole city and borough of Weſtminſter and liber. 

ties thereof has executed, and uſed to execute: that the eighth of 

March 8 Annae, &c. three commiſſioners duly appointed by Vir- 

tue of the act for recruiting the army, for putting the act in exe- 

cution, by virtue of that act, made their warrant under their hands 

and ſeals, directed to the conſtables of the pariſh of SF. Margarete 

Weſtminſter, within the city of n thereby commanding 

the conſtables, to make ſearch within the faid city and liberty, for 

perſons within the deſcription of that act, which warrant after 

that day was delivered to the conſtables of the pariſh of $f. Mar- 

garet's, to be executed: that after that day Samuel Bray into the 

pariſh of Sr. Paul's Covent Garden in the city and liberty of Weſt- 

minſter to execute this warrant did come, and was: that within 

the pariſh of S. Pauls Covent Garden there was and is a con- 

ſtable belonging to that pariſh : that Bray before ſent to Jo. Dent 

to alſiſt him to execute the warrant , that after, the ſaid eighth of 

March, between eight and nine at night, at the ſaid pariſh of St. 

Paul's Covent Garden, the ſaid Samuel Bray ſtaying to execute that 

warrant, one Anne Dekins in the ſtreet between the play-houſe 

and the Roſe tavern he then and there found, whom he ſuſpected 

to be a diſorderly perſon, and then and there as a dilorderly per- 

fon took her into his cuſtody, as conſtable of the city and liberty 

of Weſtminſter, to carry her to priſon for her ſafe cuſtody : that 

Anne Dekins had been before taken up by Bray as conſtable, as 4 

diſorderly perſon ; that at her being taken up by Bray the eighth 

of March ſhe had not miſbehaved herſelf; that Bray had 00 

warrant to take or detain her: that after the taking of the ſaid 

Anne Dekins, the priſoners (Bray then having her in cuſtody) 

another place, called Covent Garden, did meet (they being al 

ſtrangers to Anne Dekins) drew their ſwords, and aſſaulted Br Y 
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to reſcue her from his cuſtody: that Bray ſhewed his conſtable's 

aff, and declared he was about the Queen's buſineſs, and intended 
the priſoners no harm; whereupon they put up their ſwords, and 
Bray carried the woman to the round-houſe: that the priſoners 

a little after, the ſaid Anne De#zns being in the ſaid priſon in Covent 

Garden aforeſaid, drew their ſwords again, and affaulted the aid 

Bray on account of the impriſonment of the ſaid Anne Debins, 

and to get her diſcharged : that Bray called ſome perſons to his 
| affiftance, to keep her in cuſtody, and to defend himſelf from the 
violence of the priſoners: that Dent came to his aſſiſtance : that 

while Dent was in the conſtable's aſſiſtance, and before any ftroke, 
one of the priſoners gave Dent the mortal wound in the indictment 
mentioned, of which he died, as in the indictment, &c. that the 

two others were aiding and aſſiſting him that gave the ſtroke : but 

whether the defendants were guilty, &c. | 


This caſe was argued laft term by Mr. Raymond for the Queen, 
and Mr. Pengelly for the priſoners, he with Mr. Lutwyche being 
affgned by the court to be council for them. Mr. Raymond for 
the Queen ſaid, there were two points in the caſe: firſt, whether 
Bray was in the execution of his office, for if he were, then it is 
undoubtedly murder: ſecondly, ſuppoſe he was not, yet it will be 
murder, becauſe there was not a ſufficient provocation. And as to 
the firſt point he cited 9 Co. 6697 Co. 2655 bs 0 onftables may 
ſeiſe diſorderly perſons, and were officers at common law. 4 Inſt. 
265. 10 Edw. 4. 18.4. 5 Hen. 7. 7. b. 22 Edw. 4. 3 ö. and 
not only diſorderly perſons, but alſo ſuſpicious perſons, and it be- 


rity to ſeiſe her; and that he may ſeiſe ſuſpicious perſons, he cited 
5 Edqw. 3.14, Lamb. Ten. 12. and we muſt rely upon theſe caſes, 
becauſe the ſpecial verdict only finds her to be a ſuſpicious perſon. 
It will be obje&ed to me, that he being conſtable of St. Margaret's, 


Garden, To which he anſwered, that the ſtatute of 27 Eliz. 
found in the ſpecial verdict, has relative words to the city of 
Londen, and by cuſtom in that city, any conſtable in the city may 
execute his authority throughout the city; and though conſtables 
are not named in the act, yet others being named, he ſhall be com- 
prehended : as if a remedial law be made, and only one perſon 
mentioned, yet it may extend to others not named, as the ſtatute 
ae circumſpecte agatis, where the biſhop. of Norwich is only men- 
tioned, yet all other biſhops are comprehended, and he cited Fitz. 
| 40. tit, Prohibition, 2 Inſt. 487. 1 Rich. 2. c. 12. Plnoden 
Can. 36. U. Tt is found, that they have uſed to execute their au- 
thority all over Weſtminſter ; and though they have not ſaid time 
out of mind, it is well in this caſe, being a ſpecial verdict; but in 
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ing found, that ſhe was a ſuſpicicus perſon, Bray had an autho- | 


WC 


was out of his precinct, when he took her up in S7. Paul's Covent 
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Kel. 59. 


violence, as to make it manſlaughter only. For it is found, that 


the killing of ſuch perſon manſlaughter only, as in Kel. 55. much 


pleading, that ſhould have been ſet forth. 2 Roll. 699. J 
13 Car. Allen verſ. Graſh: his having a warrant from the com. 
miſſioners of the recruiting act does not hinder him from ſeiſin 
a diſorderly perſon in breach of the peace. And perhaps it =, 


be objected, that ſhe was not a diſorderly perſon. To which he 


anſwered, that the conſtable having had her before in his cuſtody 
as a diſorderly perſon, might well ſuſpect her again, it being be. 
tween eight aid nine at night, between the playhouſe and the 
Roſe tavern, 1 9 8 3 


Secondly, ſuppoſe that Bray was not in the execution of his office, 
yet here-was not a ſufficient provocation to extenuate that act of 


ſhe being in cuſtody, the priſoners all drew their (words, and af. 
ſaulted Bray; upon which he ſhewed his ſtaff : now if that were 
no provocation to the priſoners, then it is murder; for killing a 
perſon without provocation is murder. Hale pl. cor. 45. 3 Inft, co, 
And perhaps, if ſhe had reſiſted her ſelf, and killed the conſtable, 
it might only have been manſlaughter; but it is murder in a ſtranger, 
Now ſpeaking words, whereby a man ſuffers damage in his repu- 
tation, it is never allowed to be a ſufficient provocation, to make 


leſs ſhould a wrong done to a ſtranger be a ſufficient provocation 
to make it only manſlaughter in me, if I kill the perſon who did 
the wrong, becauſe it cannot be ſuppoſed fo great a provocation to 
me; fo that in all caſes there muſt be a proportion in the provo- 
cation to the act of violence done after: as if a man break my cloſe, 
and I with a ſtake beat his brains out, it is murder, as was held in 
Maugridge's caſe, Kel. 132. becauſe the provocation bore no pro- 
portion to the death of the man, and there ſhould be an, open ad 
of violence done to make it only manſlaughter, He faid, he ex- 
pected Hopkins Hugget's caſe would be objected ; but this calc 
differs from that, becauſe there they came civilly and demanded a 
fight of the warrant ; but in this caſe the very firſt act was an af- 
fault upon the conſtables : their ſwords were drawn, and an aRuul 
fighting, which increaſed the provocation; but here was an aſſault 
on the perſon killed, before a blow given by thoſe of his party; 
there was no warrant, but here was a known perſon of the law: 
therefore upon theſe reaſons he ſubmitted it to the court, firſt, that 
Bray was in the execution of his office ; ſecondly, if he were not, 
here was not a ſufficient provocation. e | 


Mr. Pengelly for the priſoner argued, that Bray was not a knowl 
officer, becauſe no authority was given to conſtables by the 271 
of Eliz. for that act is not univerſal, like the ſtatute de circumpſhrdt 
agatis, or the ſtatute of Weſtminſter concerning the warden - 5 
Th | bel; 
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FElet; but it is only a particular juriſdiction given to particular 
erſons, from whom the conſtable had no warrant ; but this war- 
int was given him by the commiſſioners of the recruiting act: and 
though in Loudon the cuſtom may give a juriſdiction to the con- 
ſtables to act all over the city, yet in Weſtminſter there 1s no ſuch 
cuſtom. The ſpecial verdict finds, that ſuch a cuftom has been 
uſed in Meſtminſter, but does not ſay time out of mind; and the 
| at of Elizabeth being found, makes it plain, that they don't pre- 
tend to ſuch a cuſtom time out of mind. In Hz. 11 Vill. 3. 


the King verſe Chandler, it was ſettled, that a conſtable cannot go out 


of his precinct; but a juſtice of peace by his warrant may appoint 
a conſtable by name to execute it any where within the juriſdiction 
of the juſtice of peace. Secondly, it does not appear that the 
commiſſioners were appointed for this particular place or county, 
but it is only ſaid they were duly appointed commiſſioners, and by 
the act of parliament the execution of their warrant is reſtrained to 
particular officers within their juriſdiction: and in this caſe there 
was a particular conſtable in Covent Garden, ſo as there was no 


failure of juſtice ; and therefore he uſurped an authority, and con- | 


| ſequently he was a treſpaſſer to all people he took up. But taking 
| him to be a lawful officer, yet that will not juſtify his acting any 
thing beyond his authority: it does not appear, that he ever acted 
under the recruit warrant ; and though, if he ſees perſons fighting, 
he may reſtrain them ex icio, or take up ſuſpicious perſons, yet 
the taking of this woman was not lawful, for ſhe was very decent 
at the time, and therefore 'no cauſe of ſuſpicion ; but they ſhould 
have found her to be a night-walker, as is uſual in ſuch caſes. 
| Hearn's pleader 392, 488, 489. 15 Edw. 1. c. 4. Upper bench 
precedents 218, 111, 522. Upon taking up a ſuſpicious perſon, it 
muſt appear, that there was a juſt cauſe of ſuſpicion : as when a 
man is taken up for felony, if a felony has been committed, it is 
| caule of ſuſpicion, for the cauſe of ſuſpicion is traverſable. 12 Co. 92. 
| Stiles 166. 2 Roll. Abr. 55, 590, 559. 2 Inſt. 52, 172. 3 Inft. 


118, 221. 2 Vent. 22. Brook commiſſion, pl. 3. If the conſtable 


had no authority, he was in an actual breach of the peace, and 
might be indicted, and is liable to all the conſequences of it ; but 

where an officer is killed in the execution of his office, there is no 
doubt, but it is murder. Cro. Car. 371, 537. Jones 429. Hale 56. 
4 Inſt. 333. But as this caſe is, if Bray himſelf had been killed, 
it had not been murder, much leſs ſhall it in killing an aſſiſtant. 
And as to the provocation, though it is found in the ſpecial verdict, 
that they did not ſee the firſt arreſt, yet they ſaw her under reſtraint, 
and Bray was continuing the treſpaſs, when they came up, and 
they came to reſcue the woman, that was unduly reſtrained of her 
liberty: therefore their ſeeing her under reſtraint, takes off all im- 
plied malice; and ſince it is not found, that they were upon ” 
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eginae. 
ill deſign, they cannot be ſuppoſed to have any previous malice pes 
There is a very remarkable paſſage to this purpoſe in Silbe 467 hal 
and it is put in Kel, 136. which was this: Bucknall was indebteq par 
to J. S. B. and C. came from the creditor J. S. to demand the far) 
money; B. took a ſword that hung up and was in the ſcabbard 
and ſtood at,the door with it in his hand undrawn, to keep Bychnyj : 
the debtor in, till they did ſend for a bailiff to arreft him: there. exc 
upon 'Bucknall the debtor took out a dagger, which he had jn hi 4 0 
pocket, and ſtabbed B. this upon a ſpecial verdict adjudged man. tw 
ſlaughter, becauſe he was inſulted, . and impriſoned injuriouſly the 
without proceſs of law; and though within the words of the ſti. tha 
tute of ſtabbing, yet not within the reaſon of it. The point they act 
went upon in Hopkins Huggett's caſe was upon reſtraining the l. bu 
berty of the ſubject. And though it was objected by Mr. Raymn/ Co 
that there was an actual fighting, yet that does not alter the caſe: on 
for in Maugridge's caſe, the firſt act of violence being done by he 
Manugridge, it was held murder, notwithſtanding the reſiſtance br 
that Cope made, Kel. 136. Now if there was no original malice the 
againſt Bray, there could be no derivative malice to Dent, who _ 
came to his aſſiſtance; for where there is no malice in the principal, th 
it cannot egredi perſonam, Hale 50. Dier 128. Earl of Saliſbury wi 
caſe. Pliw, 100. b. Stiles 469. Kel. 65. Thompſon's caſe. Kel ful 
87, 12 Co. 57. Therefore upon theſe reaſons he ſubmitted it to Jul 
the court, whether the priſoners are guilty of murder. al 
a 8 a 
Now this term it was argued again before all the judges of Ex- art 
gland at Serjeants Inn in Chancery lane, upon which argument the ſh 
Judges were divided in their opinion, viz. Holt chief juſtice, Powell oh 
Powys and Gould juſtices of the King's Bench, and baron Pri, 
baron Bury and baron Lovel, that it was manſlaughter; and Trevor 8 
chief juſtice of the Common Pleas, Blencow, Tracy and Dorner ay 
Juſtices of the Common Pleas, and Ward lord chief baron, that i pr 
was murder. And the laſt day of the term Holt chief juſtice of the 1 
King's Bench delivered the opinion of all the judges in the King's > 
Bench. He faid, that thoſe judges, who were for manſlaughter, 5 
founded their opinions upon the following reaſons: firſt, that it was 
a ſudden action without any precedent malice, or apparent defign y 
of doing hurt, but only to prevent the impriſonment of the woman, 5 
and to reſcue her, who was unlawfully. reſtrained of her liberty; : 
and if the woman was unlawfully impriſoned, then it cannot be 
murder, and cited 4 Co. 40. Young's caſe; ꝙ Co. 65. Mackalley' F 
caſe, where it is held, that if a conſtable be killed in the execution q 
of his office, it is murder ; but it is otherwiſe, where he is dong | - 
a wrongful and oppreflive act: it is not only neceffary, that the 
conſtable be in the execution of his office, to make the killing of ch 


Him murder, but he muſt give notice, that he is come to keep the 
3 peac 
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ace, Thomſon's caſe, Kel, 66. and ſo is Tounge's caſe, and Mac- 
tally's caſe, to be underſtood ; for if he does not give notice, the 
party may reaſonably ſuppoſe, that he came to aſſiſt his adver- 
fary. TI „„ . 


The ſecond point to be conſidered is, whether Bray was in the 17 a conſlable 
execution of his office? The ſtatute of 27 Eliz. don't mention tke op a per- 
conſtable, only a power given to the dean, high ſteward, and la i 
| two capital burgeſſes of Weſtminſter ; but it does not follow from orderly pers 
thence, that the conſtable has ſuch a power: we are all agreed, 1 
that the power of the conſtable is no greater than it was before this e of ſul. 
a&, One of the judges held, that Bray was conſtable de facto; picion, and any 
but that cannot be, ſince there was a conſtable at that time in e 
Cwentegarden. Now if the conſtable of one pariſh has not power batty fo de 
over the whole liberty, then Bray had no more authority, than if t*ined,andkills 
he had been no conſtable at all. Suppoſe, for argument's ſake, that copay wage 
Bray was conſtable of Covent-garden, I take it, that the taking up fiſts him, it is 
the woman was illegal, though ſhe had been in his cuſtody before; 2 — 
and if ſo, he did not act as a conſtable, but a common oppreſlor : bbs 
the verdi& don't find, that ſhe was guilty of any diſorderly act, in his juriſdic- 
when he had her in his cuſtody before; and it is not a conſtable's n or not. 
ſuſpecting, that will juſtify his taking up a perſon, but it muſt be 
juſt grounds of ſuſpicion, for that is traverſable, 2 Inſ?. 52. as if 
a felony be done, it is good cauſe of ſuſpicion, that is, if I ſuſpect 
a perſon where a felony 1s done, it is warrant enough for me to 
arreſt him; but it would be hard, that the liberty of the ſubject 


ſhould depend on the will of the conſtable, and ſhall his not liking 


a woman's looks be any cauſe of ſuſpicion ? 
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3. The priſoners in this caſe had ſufficient provocation; for if What is a ſuf- 
one be impriſoned upon an unlawful authority, it is a ſufficient 3 
provocation to all people out of compaſſion ; much more where it the killing one 
is done under a colour of juſtice, and where the liberty of the ſub- but man- 
ject is invaded, it is a provocation to all the ſubjects of England. Wen 

He ſaid, that a conſtable cannot arreſt, but when he ſees an actual 8 
breach of the peace; and if the affray be over, he cannot arreſt. tt. 
3 Co. 372. 3 Hen. 7. 10. Conſtables have an authority by the 
ſtatute to arreſt perſons, but that muſt be by warrant from the juſ- 


tices of peace ; but in this caſe there was no warrant. 


The reaſons of the five judges, who were of opinion it was mur- 
der, were theſe : four of them did agree, that Bray had no authe- 
. Tity, but one was of opinion, that ſhewing his ſtaff was ſufficient ; 
but I never knew that a conſtable's ſtaff was of ſo much efficacy, 
when the conſtable himſelf had no authority: four of them held, 
that ſhe being a ſtranger to the priſoners, it could be no provocation 
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to them; otherwiſe if ſhe had been a friend or ſervant : but {, 
a man ought to be concerned for magna cbarta and the laws; and 
if any one againſt the law impriſons à man, he is an offender agzing 


magna charta. We ſeven hold this to be a ſufficient provocation, 
and we have good authority for it: in Hopkins Hugget's caſe (and 
this caſe is ſtronger than that) the judges that were of apinicy, 


that the caſe was only manſlaughter, did not found their opinion 


upon the fight between them, but the provocation by the unlawfi 


impriſonment; and the four, who were of opinion that it wy 


murder, conformed, and gave judgment according to the qpini 
of the eight: the five judges in this caſe, who think this caſe mut. 
der, ſay, that to a relation or friend it is a provocation, but ng 
to a ſtranger ; but this is a diſtinction not to be met with in oy 


books. He cited Plaud. 101, where two fight upon malice pre. 


penſe, the ſervant of one of them, not knowing af the malice, 
comes to aſſiſt his maſter, and kills the other, this is held but 
manſlaughter in the ſervant ; which caſe is abridged in Hale 51, 
the reaſon of which caſe is not becauſe he was ſervant, but becauſt 
he knew nat of the malice. They ſay, that Hopkins Hugget's cafe 
is primae impreſſionts ; but yet it is of good authority, being giv 


upon mature conſideration, and reſolved by eight of the judge. 


They ſay likewiſe, that in the caſe at bar, it could not be a pro- 
vocation to the priſoners, becauſe they knew nat that ſhe was il 
gally arreſted ; but ſurely 2gnorantia facti will excuſe, but never 
condemn a man, Indeed he acts at his peril 4n ſuch a caſe, but he 
muſt not loſe his life for his ignorance, when he happens to be in 
the right; and cited Sir Henry Ferrer's caſe, where he was arreſted 
by a warrant, which named him knight, when he was a baronet, 
and his ſervant killed the bailiff, and adjudged only manſlaughter, 
becauſe he was arreſted upon an ill warrant. Suppoſe a man having 
a judgment againſt him goes abroad, and upon his return is informed 


that there are bailiffs in his houſe, he goes in and kills one of them; 


but it proves, that they are thieves, that come to rob him; in thi 
caſe he is in no fault. They objected, that it is dangerous to alloy 
ſuch a power to the mob; but a provocation does not make it at 


allowing the offenſe, but only mitigation of the puniſhment, and 
for this the law makes the diſtinction between murder and man- 


laughter. They ſay, that the priſoners came after the impriſon- 


ment of the woman was over ;- but certainly the putting her in 


priſon, and not carrying her before a juſtice, as they ſhould have 
done, is an aggravation : and why ſhould Bray call Dent to bi 


aſſiſtance after ſhe was in priſon? They all agreed, that he ws 


not conſtable of Covent Garden, and H ſo, it cannot be murde!; 
for if a writ be directed to the ſheriff of Middleſex, and the mil 


goes into the county of Bucks, the ſheriff follows and arreſts bim 


in Bucks, he kills the ſheriff; this is only manſlaughter. 1 ms 
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much for a reformation as any one, but in a legal manner; for 
wir bonus eſt quis ? 4% confulta patrum qui leges juraque ſervat. 
After the chief juſtice had ended his argument, the counſel for the 
riſoners prayed the court, that they might be called to judgment, 
in order to pray their clergy, their being an appeal lodged againſt 
them, that they might have it to plead to the appeal; and hoped 
they might have it, notwithſtanding the late general a& of pardon, 
which pardons puniſhments of manſlaughter ; and made a doubt, 


| whether they could plead this matter without an actual praying of 
their clergy, and having it allowed. But the court ſaid, they were 


bound to take notice of the a& of pardon, whereby manſlaughter 
was pardoned ; and therefore they muſt diſcharge them : but they 
ordered a ſpecial entry to be made upon the roll, that the court 


would not give any judgment, becauſe of the general act of pardon. 


Therefore they were diſcharged, as to the indictment ; but there be- 
ing a writ of appeal delivered to the ſheriff, the court held, that 
they were in cuſtody on the appeal' by the delivery of the writ to 
the ſheriff. | „ 


Regina ver/. Harris. 


AT the quarter-ſeffions holden at Guildford the 12th day of July 


the eighth year of the preſent Queen, the juſtices grant a li- 


Order of jufti- 
ces for ſup- 
preſſing an 


cence to George Harris for keeping a common alehouſe; and at alchouſe. 


the next ſeſſions, viz. the fourth day of October following, they 
made this order: Whereas it appears to this court, that George 


Harris of Walton upon Thames, &c. doth keep a lewd and diſ- 


* orderly houſe, it is therefore ordered by this court, that the ſaid 
George Harris be, and is hereby ſuppreſt from keeping an ale- 
* houſe, &c. after ſix weeks time from the firſt day of the preſent 


ſeſſions, &c. And this order being removed into the King's Bench 
by certiorari, Mr. Raymond moved to quaſh it, becauſe by the 
5& 6 Eaw. 6. c. 25. there muſt be a previous conviction, and 


that by the oath of two men, before the juſtices can hinder his ſell- 
ing of ale, Sc. For by the ſtatute, every man who has a licence 


| to {ell ale, is to be bound in recogniſance with ſurety, to keep 


good orders, &c. and that is to be certified the next quarter-ſefli- 
ons, and they are to inquire whether any ſuch perſon bound in 


ſuch recogniſances, if they have done any act, whereby they have 


forfeited the ſame; and if they have, to award proceſs, to ſhew 


why they ſhould nat forfeit it. But per curiam this order was 
confirmed, Holt chief juſtice being abſent ; and by Powell juſtice, 


the juſtices in ſeſſions have a power by this act to ſuppreſs alehouſes, 
and need not proceed by information or conviction ; but they have 


thereby a diſcretionary power given them to ſuppreſs them, with- 
| I | out | 
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| ſented to be 
-turned out, 1s 


we good fe. Was not a good return of a reſignation ; for they ſhould have te. 


Joſtices may out ſhewing any cauſe or miſdemeanor : and where the act ſpa, 
Rees of iction, that is only intended where the juſti 
licence wih. Of a conviction, that is only intended where the juſtices proceed {yr 


out convidion the penalty, which ought to be by /c:re facias. 
upon the re. | | | 5 . 
cogniſance. 


Praedidto in R. Pengelly moved to quaſh an order made by two Juſtice 
the body of an 


order of zu. XVI The exception was, that Southampton was in the margin, but 
ces don't refer it was ſaid in the body of the order to be made by A. and B. tw 
to the county juſtices de comilatu praedicto; ſo it does not appear, that the two 
m the margin. juſtices were of the county, and it ſhall not refer to the margin, 
Which the court agreed, and ſaid, that praedz#o in orders or in. 
dictments don't refer to the county mentioned in the margin, 


though it does in declarations, and therefore the order was 


quaſhed, 
1 Regina ver/. Lane. 
S. C. Rep. 5 
Q. A. 270. M, 5 | 5 
8 andamus was directed to the mayor, aldermen, and com. 
. mon council of Glouceſter, to reſtore to Lane the place of a 


e * capital burgeſs. They returned, that Lane wrote a certain ſcanda- 
a ety lous letter to an alderman, which amounted to a libel ; and that 
that he con- he being charged therewith, at a court afterwards holden, he con- 


| ſented to be turned out, &c. And exception was taken, that this 


tun of a reg · turned, quod ipſe praedictus Lane refignavit, and that they accepted 
— it, Sc. Powell juſtice held, that a reſignation might be by pard 


A capital bur- according to Sir Jonathan 
geſs may ſur- 


render by pa- been returned more certain, &c. Therefore per curiam a peremp- 
rol, tory mandamus was granted. | 


1 action was brought in the King's Bench, and laid the decla- 
RT ration ad damnum of the plaintiff 50 6. Serjeant Richardſon 
moved the court, that this action ought to have been brought in 

the court of Conſcience in London by the 1 Jac. 1. c. 14. which 

If an action be enacts, that if the cauſe of action be under forty ſhillings, and the 


ach e defendant a freeman of London, it ſhall be brought in the court of 


man of Lerch Conſcience as aforeſaid : and he had an affidavit, that the cauſe 


for under forty was under forty ſhillings. But by Powell juſtice, it ought to ap- 
ſhillings, but * 8 * ) ſtice, it oug P 


are out pear upon the trial, that the cauſe of action was under forty ſhi 


is addammm lings, and he would not take the oath of the party. 
of fifty, it ſhall | | | 


not be ſet aſide upon affidavit, that it is under forty ſhillings, upon the ſtatute of 1 Fac, 1. but it ſhould ap- 
pear upon the trial. TV of 285 Ns 


a. 


caſe, but then it ſhould have 
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Writ went out to remove an inquiſition of ee de ſe, and [NEV Corticrari re- 
N return an inquiſition auper captam, and upon the return it moves any or- 
appeared to be taken after the teſte of the writ of certiorari; and nl _ 
cir Edward Northey urged, that it was well removed, though taken %% and re. 
after the teſte of the writ, as a writ of error, &c. and by Powel] ura. 
juſtice, a Writ of certiorari removes any order or conviction, though 
they be made or taken after the teſte of the writ, ſo they be taken 
before the return. Then Mr. Raymond took exceptions to the in- 
quiſition: Firſt, becauſe it is ſaid to be taken coram coronatoribus 
Jeminae reginae, and does not ſay for what place: Secondly, it is 
faid per ſacramentum duodecim, &c. and don't fay proborum et lega= 
um hominum, nor for what place: and upon theſe exceptions the 


inquiſition was quaſhed. 


Regina wer/. Cecill. „„ 
: M* Gilbert moved to quaſh an order of ſeſſions made upon S. C. Rep. 
1 Cecil] the maſter, to pay John Yeoman his ſervant 71. for Un 5 
wages in huſbandry ; and took two exceptions to the order: Firſt, Order upon n 
| that roman was a covenant ſervant, and that the ſtatute does not maker to pay 
extend to covenant ſervants, though they are ſervants in huſban- ses ia but- 
| | | | . | bandry quaſh- 
dry: his ſecond exception was, that by the order, it appears to be ed, becauſe it 
made upon the oath of the ſervant. As to the firſt exception, was made up- 
Pouell juſtice ſaid, that the ſtatute having always had a favourable OW 
| . | 5 ant's oath. 
conſtruction, has been extended to covenant ſervants in huſbandry: 
and to the ſecand he ſaid, it would be hard to charge the maſter 
upon the oath of his ſervant upon a private contract or covenant 
between them, and that it is againſt a rule of law, that any ſhould 
be a witneſs in his own cauſe; and the ſtatute not directing that 
the ſervant's oath ſhould be taken in this cauſe, the juſtices ſhould 
have proceeded according to the rules of law, and upon this firſt 
ſtirring of it it was adjourned. And the laſt day of this term, it 
being moved again by Mr. Gilbert, and the laſt exception urged see the 20, 
again, Mr, Raymond of the fame fide ſaid, that the juſtices having and i my 
grounded their judgment in this order upon the ſervant's oath, it 1% 4 
was not ſufficient evidence, to adjudge the money due to the ſer- tended to ex- 
vant ; and though perhaps he could not have evidence to prove the cn only to 
Hee 5 l r | ervants who 
contract, yet there is no doubt but he might prove the ſervice, and had the rated 
if he had done ſo, he had put it upon the maſter to prove the wages, and 
| 3 5 not covenant 
contrary, Mr. Lutwyche for maintaining the order faid, that orders ere 
then if the ſervant had proved how long he had ſerved, it appeared how much was due: but now they 
have extended the act to covenant ſervants, and that maſters. the miſchief in this caſe, for it will be difficult 
preps for the ſervant to prove how much he had agreed for ; but however he ought not againſt a rule of 
aw to be admitted to prove it himſelf = | 5 
— es o& Ah 4 | differ 
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differ from actions at law, and it is the conſtant practice to hear 
upon the oath of the ſervant: and though the order ſays upon the 
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there might be other evidence befides the ſervant's au. 
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of the party was not againſt law, becauſe it is allowed ſometimes in 
the Welch circuit. e 


Hutchinſon wer/. Savage. 


beter a Eorge Hutchinſon adminiſtrator of John Dawſon brings an action 
kreleaſe of al! againſt Robert Savage for goods ſold by the inteſtate to the de- 
gebts by an fendant. The defendant pleads, that the plaintiff, the 1 5th of De. 
h meg ae cember 1708. releaſed to the defendant, his heirs, executors, and 
a debt due to adminiſtrators, all and all manner of actions, cauſe and cauſes of 
the — actions, ſuits, bills, bonds, writings obligatory, debts, dues, duties, 
5 * due to accompts, ſum and ſums of money, judgments, executions, extents, 
tte admini- quarrels, . controverſies, treſpaſſes, damages, and demands what- 
1 ſoever, as well in law as equity or otherwiſe, which Hutchinſon had 
nen . againft him the defendant, &c. The plaintiff replies, and cray 
| oyer of the releaſe ; upon which a general releaſe is ſet out of all 

- debts, dues, and demands, c. of | Hutchinſon, ſo that George 
Hutchinſon, as creditor of Savage (it ſays, that he and others the 

_ creditors of Savage do releaſe him) and then ſays, that at the ma- 

king that releaſe the defendant was indebted to him in his-own 

right in the ſum of fix pounds, and that he gave the releaſe to re- 

| leaſe that debt, &c. to which the defendant 3 1 
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Mr. Ketelbey for the defendant faid, that ſach. general releaſes di 
- diſcharge the debt due to him as adminiſtrator, and; cited Ral, 
Abr. 404, „ 


Mir. Dee for the plaintiff urged, that the caſe. in Ralle had been 
held not to be law, and that it was certain, if a man grants ame 
ona ſua, goods which he has as adminiftrator do not pals, Ang 

cited 3 C. 6. and that general words in a releaſe.are qualified by 

the particular words 3 Lev. -273, and 272, where a bond taken it 
name of J. S. to the uſe of J. D. is hot releaſecl by a releaſe af 

all demands, c. by J. S. to the obligor. Stokes ver. 2 
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And that if the releaſe in this cauſe had nothing to work upon, 

then perhaps it would have releaſed this debt due to him as admi- 
niſtrator 3 but as this caſe is, it ſhall enure upon the debt due to 
him in his own right. 5 


powell juſtice ſaid, that the caſe in Ro. Ab. was taken out of 
the year book of Edw. 3. 39 Edw. 3. 96. at which time the law 
was held, that a grant of omnia bona ſua by an executor or admi- 
_ niftrator paſt goods, which they had as executor or adminiſtrator ; 
but now that caſe is held contrary, and there is no difference be- 
tween a grant and a releaſe; therefore that caſe of a grant of omnia 
bona ſua will govern this preſent caſe: but if there had been no 
other debts for the releaſe to work upon, then it had releaſed this 
debt. Upon this argument the caſe was adjourned, and the laſt 
paper day of this term Mr. Raymond for the defendant argued, that 
it was plainly the intent of the parties, that it ſhould diſcharge all 
the debts, as well in his own right, as adminiſtrator ; for it ſays, 
all actions, that we every or any of us, &c. and every man's deed 
ſhall be taken moſt ſtrongly againſt himſelf, as a releaſe to A. B. 
of all actions, releaſes as well joint actions as ſeveral; and as to 
the objection, that a grant of omnia bona ſua don't paſs goods as 
adminiſtrator. He ſaid, that the caſe in Rolle was well abridged, 
and a good authority. He cited 1 Leon. 203. Plowd. 209. Ney 106. 
and Cro. Fac. 318, where the huſband granted to him us, titulum, et 
ntereſſe ſua de et in decimis, which be had in the right of his wife; 


and held that they paſs, though he had them in his wife's right. 


Holt chief juſtice. If he have no goods, but as adminiſtrator, 
| they muſt paſs by a grant of omnia bona ſua, Adjournatur, 


Regina ver/. Stedman. 


A” information was exhibited againſt the defendant by the addi- j,,rmiion is 
tion of gentleman ; the defendant pleaded in abatement, that not amend- 
he was an upholſterer, and not a gentleman ; and a rule being ob- le. 
taned at the fide bar to amend the information, Mr. Raymond 

moved at the ſhewing cauſe, why it ſhould not be amended, and 

laid, that as they had taken advantage of this miſtake by pleading 

in abatement, the court could not amend it; and cited Buckſon 8 
werſ. Hyſeins, Mich. 3 Ann. B. R. where after nul tiel record 6 Mod. 263, 
pleaded to a ſcire facids, which miſrecited a judgment, an amend- 3'® 


ment was denied; and that criminal matters are not within the ſta- 
tute of amendments, . 


Mr. 
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Mr. Mbitater of the ſame ſide, that there w | 


| | | as no precedent ty 
warrant amendments, after taking advantage of it by pleading, is 
all the caſes mentioned of amendments immediately before trial in 
informations are only of {lips of clerks, \ 


. Powell juſtice ſaid, that informations are the ſuggeſtions of de i 

attorney general, which he may amend any time before trial, yn 

it is a queſtion, whether it can be done after advantage took of | 

by pleading, as in this caſe, He ſaid that informations are within 

the ſtatute of additions, but this ought not to be amended to falf 

the defendant's plea, though iſſue be not joined, and that a miſy. 
mier in an indictment was not amendable, and he ſaw no difference | 

If a man be between that and an information. If one be indicted by hi 
bs cok by me right name, and he pleads mſnomer in abatement, and you indiq 
and plead miſ- him again, he is eſtopped to ſay, that the name he gives himfelf 


nomer ina" in his plea is not his right name. Adjourned to ſearch. pre. 
batement, he d N 

is eſtopped to Cedents. N | : 

deny that 

name, that he 

gives himſelf. 
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Plaintiff non- H E plaintiff brought an action, and was nonſuited, and 
F b JB afterwards he brought another action for the ſame cauſe 
paid, Gt. and a motion was to ſtay proceedings till he paid his coſts upon 

os the firſt nonſuit, and granted per curiam. „ 
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Emorandum, Sir John Holt night, lord chief juſtice of 
the Queen's Bench, who had executed that office with great 
reputation for his courage, integrity, and compleat Eno 
> ' = lege in his profeſſion, ever fince the revolution, (being ſworn 
into that office in Eaſter term 1689) died March 5 about three in the 
afternoon, at bis bouſe in Bedford walk, after a long lingering fick- - 
neſi, anno aetatis ſuae 68. 5 OY ig 


| Memorandum, March 13, 1709. Sir Thomas Parker #night, 
| ter Majeſty's youngeſt ſerjeant at law, was ſworn into the office of 
| chief juſtice of the King's Bench in the room of the late chief juſtice 
Holt, af the lord chancellor Cowper's. TR . 


Memorandum. March 26, 1710. Sir Henry Gould #night, one 
of ber Majeſty's juſtices of the Queen's Bench, died at his chambers in 
Serjeants Inn in Chancery-lane, anno aetatis ſuae 66. 


Memorandum, That May 12 in this preſent Eaſter term Sir 
Robert Eyre knight, her Majeſty's ſolicitor general, and Thomas 
| Pengelly eſqurre, were ſworn ſerjeants at the Chancery bar, counted 
at the Common Pleas, and gave an entertainment to the nobility, judges, 

&. at Serjeants inn hall in Fleet- ſtreet. The motto of their rings 
W as, Unit et imperat. And the next day being Saturday, May 13. 
Mr. ſerjeant Eyre was fuworn one of the juſtices of the King's Bench 
in the room of juſtice Gould deceaſed, at the lord chancellor Cow- 
per's, and the ſame time Mr. Raymond was ſworn ſolicitor general, 
both their patents being ſealed that day. r 


1 


1 16 
, * 
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action aroſe G 
riſdiction. 


ich. Term. 2 


11 Annae reginae, B. R. 1712, 


_— 


- ue Thomas Cooke Winford ver/. Powell. 
I R Thomas Cooke Winford brought a writ of error in the 


King's Bench upon a judgment againſt him in the Mar. 
ſhalſea in an action on the caſe, wherein Powell declared, 


Judgment of 
an inferior 

court reverſed 
for want of an 


Keen that - that whereas the ſaid Sir Thomas Cooke Winford the 12th 


the cauſeof of June in the ſeventh year of this Queen, at the pariſh of d. 
iles in the fields in comtatu Middleſex, ac infra juriſdifimm 
hbujus curiae, in conſideration, that the ſaid Powell at the ſpecil 
Ante 795, requeſt of Sir Thomas Cooke Winford had permitted the faid $i 
04% Thomas Cooke Winford to uſe the pond in area igſius Powell ſituate 
in the pariſh aforeſaid, ac infra comitatum et juriſdictionem pra. 
diftos, to water his horſes for ſix months before, and had pro- 
vided water for the ſaid horſes for the ſaid fix months, promiſed 
the ſaid Poxvell, that he the ſaid Sir Thomas Cooke Winford would 
pay the ſaid Powell what he reaſonably deſerved for the ſame, &. 
and makes the proper averments. Then there is a count upon 1 
quantum meruit for goods, &c, fold and delivered. Then follows 
this count: Cumque etiam the ſaid Powell, poſtea, ſcilicet die ann 
et loco ſupradictis, ad ſpecialem inſtantiam et requiſitionem 1þjui 
Sir Thomas Cooke Winford had permitted eundem Sir Thomas Cotte 
 Winford habere uſum alius ſtagni et aquae ipfius Powell, in are 
ipfius Powell ad lavandum et ad aquandum alios equos ipſius dt 
Thomas Cooke Winford : idem Sir Thomas Cooke Winford in conſute- 
ratione inde poſtea, ſcilicet die anno et loco ſupradictis, promiſed to 
pay, Sc. On non afſumpht pleaded, and iſſue joined, a verdid 
was given for Powell for 7s, 6d. damage, and judgment was given 
for him in the Marſhalſea to recover the ſame. And on this wit 
& of error brought, the judgment was reverſed, becauſe it did not 
| appear in this laſt count, that the aud ſtagnum et aqua of Poreell's 
was within the juriſdiction of the court, which cannot be intended 
in the caſe of an inferior juriſdiction, where nothing ſhall be 2 
Gn nas ten 


within the ju- 


Mich. Term 11 Annae reginae. 
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» be; though in the caſe of a ſuperior juriſdiction nothing ſhall 
be intended out of it. Raymond ſolicitor general for the plaintiff in 
error, Mr. ſerjeant Comyns for the defendant. The caſes cited for 
the plaintiff in error were I Saund. 74. Peacock verſ. Bell & 
| Kendall, Sir Tho. Jones Rep. 230. Wallis verſ. Squire, T. Jones 
Fey. 1 Keb. 677. Harvey verſ. Holland. 3 Lev. 234, 243. Mico 
| werſ, Morris, 1 Ventr. 2. in the caſe of Heely ver ſ. Ward. 1 Ventr. 
28. Barkly verſ. Paine, and ſee Stanian verſ. Davyes, intr. Hil. 
| 13 Will. 3. B. R. Rot. 179. Ante, 795. 1 Sid. 95. Littlebury 

wer. Wright. 1 Roll. Ab. 545. p. 3. Tuie ver ſ. Storie, S. C. Cro. 
| Car. 571. Jones 451. e 9 AED 


Jenkins qui tam, &c. ver. Horne in Scaccario. 


IN an information upon a ſeiſure of currans imported in the 
William and Anne of Plymouth into the port of London, con- 
| trary to the act of navigation, 12 Car. 2. c. 18. from Algters in 
Africa, the currans not being of the growth, product, or manu- 
facture of that place, or of the region where they were ſhipped, 
Sc. The defendant claimed property, and on iſſue joined notice 


ſecurity for Horne on the writ of delivery, the following order 


vas made, viz. Middleſex, © Whereas a writ of delivery for the 


* ſaid ſhip with her apparel and furniture hath been awarded under 
* the ſeal of this court, upon a recogniſance entred into to her 


10 


forming the court, that the plaintiff gave notice of trial to be 
* had in this cauſe, the fitting of the lord chief baron within the 


* the ſaid Charles Moone attended with his council and witneſſes 


© ſitting after the ſaid term in Middleſex, not having received any 
countermand from the faid plaintiff; whereby the ſaid Charles 
Moone, who is at the whole charge of the defenſe made in this 
cauſe, was put to great expenſe : it was therefore now prayed, 
that the ſaid recogniſance might be diſcharged, and that the ſaid 
Charles Moone might have his coſts: it is this day ordered by 
the court, that the ſaid recogniſance entred into by the ſaid 


cc 
« 


«c 


charged; and that it be referred to Jobn Morgan Eſq; deputy 


tended to be within the juriſdiction, that is not expreſly averred ſo 


was given for trial in Trinity term laſt, and for the ſitting after 
Trinity term laſt. And on motion on behalf of Charles Moone, a a 


« Majeſty, by Edward Groſe of Eaſt Smithfield baker, and Charles 

* Moone of Mowell in the county of Cornwall cooper, dated the 

_ © 11th day of February laſt, in the ſum of 252/. now upon the 
* motion of Mr. Dodd of council with the ſaid Charles Moone, in- 


* laſt Trinity term in Middleſex; in purſuance of which notice 


Eduard Groſe and Charles Moone ſhall be vacated and diſ- 


1111 tt 


* on the day appointed for the ſaid trial, as alſo on the day of 
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preſſing de carl of Bolingbroke was ſeiſed thereof in fee, and being ſo ſeiſed the 
| eeiſon) with faid 12th of January made his will, [Note, that will was not 


upon till a aforeſaid, debito modo fecit, figillavit, ef publicavit a codicil in 


marriage. 
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« to her Majeſty's remembrancer of this court, to tax the 134 
# | this Cauſe, unleſs 
cauſe be ſhewed to the contrary on the laſt day of Michazny, 
term next.” BE es b ee eee 308 
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Upon the motion of Mr. Attorney General, the ſolicitor Ge. 
neral, and Mr. Ward, at the ſetting down of cauſes after thi 
term, to which time the order was enlarged, it Was diſcharged, 
firſt, as to the diſcharging the recogniſance upon declaring the 
plaintiff intended next term to try the cauſe ; ſecondly, as to the 
payment of coſts for not going on to trial; becauſe ſuch order can 
be made only in behalf of, and upon the motion of the defer. 
dant, and his council, and not in behalf of the ſecurity, Lord 

chief baron Bury, and Lovel baron, preſent in court. Note; the 
lord chief baron exclaimed againſt the order, as being obtained per. 
fectly irregularly without davit, and by ſurpriſe. 


On gley ver/. Peale. 


1a and Ed. I for Peale, in an ejectment for houſes on Ludgate-bill in 
A 2 (o London, on the demiſe of Oliver St. John, brought againſt Mr. 
J. V. and his Ongley, and four other tenants: on not guilty pleaded; as to all 
brothers uc- the defendants but Mr. Ongley, and as to all the houſes but one, 
their lives the jury find for the defendants; and as to that one houſe t 


(without ex. find a a ſpecial verdict, vis. that the 12th of January 1668, Oliver 


order of ſuc- 


condition that found in haec verba in the ſpecial verdict, nor the deviſes therein 
peer contained] and that the 20th of May 1679 he being ſeiſed as 
month after writing to the ſaid will annexed, which follows in haec verbs 
* May 20, 1079. Memorandum: Whereas my uncle Anthony F. 
John, and my deareſt and beloved wife, whom 1 made my 
ſole executrix, are dead: that as to what I left to them I re- 
* voke this my ſaid laſt will and teſtament in manner following: 
Firſt, as to the 2000 J. given my dear wife out of the manor 
of Melchbiurne J give and leave it to Sir St. Andrew Si. fobn 
of Woodford, alſo my impropriation of Wurley to him and his 

© heirs: I give to him and his brothers ſucceſſively for their lines 
my houſe at Ludgate [the houſe in queſtion} with this condi- 

tion nevertheleſs, that the ſaid 2000 J. be not paid to Sir H. 
* Angrew, nor the impropriation of Thurley entred on, till 

© within a month after his marriage. And as for my houſe at 
* {udgate I do not leave it to him, nor his brothers, afore bx 

: a .... 
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« entred on and enjoyed, till ſuch time alſo after their marriages; 
« 48 for all my other lands, c.“ That the earl died ſeiſed; that 
at the making the codicil Sir St. Andrew had two brothers, Ro ab- 
land and Oliver, that Sir St. Andrew was eldeſt, Rowland the 
ſecond, and Olrver the third; that Rowland died in the life-time 
of Sir St. Andrew and Oliver, that Sir St. Andrew died Toth of 
February 1708, that Oliver was married divers years before Sir 


87. Andrew's death, and is yet living; that Oliver entred after Sir 


97. Andrew's death, and demiſed to the plaintiff, Sc. Upon 
which ſpecial verdict. judgment was given for the plaintiff in eject- 
ment in the Common Pleas, Whereupon Mr. Ongley brought this 


writ of error in the King's Bench. And it was argued by the ſoli- 


citor general for the plaintiff in error, that the deviſe was void for 
incertainty, certainty being as much required in the caſe of a will 
as to the perſon, as in the caſe of a deed; as a deviſe by A. to his ſon, 
where he has two, is void, becauſe 707 conſtat which he meant, 
Cro. Eliz. 743. in the caſe of Taylor and Sayer. Now here it is 
uncertain by reaſon of the word ſucceſſively not ſhewing which ſhall 
take firſt, and which ſecond, in ſucceſſion. That the conſtruction 
ought to be made from the words, but in caſe of a deed ſuch a limi- 
tation had been void, Hob. 313. Cro. Fac. 264, Hutt. 87. Windſ- 
more verſ. Hobart in point, and Hob. 314. Greenwood verſ. Tyler. 
But there is no reaſon in a will, when the words are the ſame, to 
put a different conſtruction upon them. But if it had been ſucce/- 


Dier 361. So it would be in a will. 


five ficut nominantur in chartd, &c. it had been good in a deed. 


Secondly. The condition in relation to marriage makes it more 
uncertain, for till marriage none can take; and ſuppoſe the ſecond 


brother had married, and neither of the other two, who muſt have 


took? Certainly none of them. Or if he that is married ſhould 


take firſt, then that would overthrow the other conſtruction of 
fucceſſive, that the oldeſt ought to take firſt, and then the ſecond, 


and then the third. Objection: the intent is apparent. Anſwer 1. 


The intent muſt be collected from the words, but the words, as 
was ſaid before, import no ſuch thing, and nothing can be averred 
debors for their explanation. Secondly, the intent cannot controul 
the operation of law; as a devife to J. S. for life without impeach- 
ment of waſte, remainder to the heirs males of his body, the deviſor 
intends only an eſtate for life to J. S. yet the law ſupervenes his in- 
tent, and he will be tenant in tail. 2 Leon. 70. Chaloner verſ. 
Boyer, and by Hale chief juſtice in the caſe of King and Melling, 
Far. 214; 8 „„ Hes 


Mr. ſerjeant Pengelly argued for the defendant in error, that 


the deviſe to Sir St. Andrew was a direct deviſe to him, as ap- 
a | — 7 T — | Pears 
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1 pears by the preceding words; that that could not be avoided by 

doubtful expreſſions after that the deviſor took notice of the 
brothers, according to the rules of common law, which was ac. 
cording to their ſeniority : that what he meant by fucceſſme ig 
plain, and therefore in a will ought to take effect, for which 
purpoſe there are ſtronger caſes in the books, as Raym. 82, Buy 
ver. Amberſt & Norton. A deviſe to one of his couſin An. 
herſt's daughters, who ſhould marry a Norton, held good to the 
firſt that married a Norton. Dier 333, 6. Deviſe to J. S. on 
condition, and then that it ſhould remain to his houſe : held , 
good remainder, becauſe they conſtrued his houſe the head of his 
family. Stiles 434, 5. Moore 637. Br. Leaſe 64. he likewiſe 
Cited as oppolite caſes. ed ene 2 | 


Secondly, the clauſe about marriage made no alteration in the 
expoſition of the will, only added a reſtriction to the deviſe, 
which before was general; and therefore if the ſecond ſon married 
before the eldeſt, yet he could not take by this deviſe ; which the 
court agreed, and took it to be a mighty plain caſe, and affirmed 
the judgment 2 cauſa, Sc. But Mr. Attorney General, who 
was to have ſhewn cauſe, taking it to be clearly againſt him, 
never did ſhew cauſe, and ſo the judgment was affirmed againſt 
Mr. Ongley, who was a purchaſer for a valuable conſideration by 
the advice of Mr. ſerjeant Pemberton, and Mr. Richard Webb of the 
Inner Temple. And my client told me, Mr. Webb on a further and 
late conſideration adherred to his former opinion, that the deviſe was 
void for uncertainty. Note, Oliver St. John takes but an eſtate for 

life by the will, and fo the ſale by Powlert earl of Bolnbroke, heir 


at law, and brother to earl Oliver, to Mr. Ongley, will be good as 
to the fee. - . 


. 


Anno primo Georgii regis. 

| a {Emorandum, On Sunday Auguſt 1, 1714. ar half an hour 
[VI poſt ſeven in the morning her Majefiy Queen Anne died at 
Kenſington, in the fiftieth year of her age, being born the 6th of 
| February 1664. Upon her deceaſe the lords, and others of ber 
| late Majeſty's privy council, immediately met at St. James's, where 

| he inflruments ſigned by bis Majeſty, and ſealed by bim, purſuant 
# the alt of parhament of 6* of the late Queen, appointing ſe- 
| coral lords to be added to thoſe appointed by the ſaid aft of parlia- 
| ment to be regents during the King's abſence, were produced by the 

yd archbiſhop of Canterbury, the lord chancellor Harcourt, and 


| Monſieur Krienburg te Hanover miniſter, and opened and read, 
and afterwards ordered to be inralled in Chancery. | 


The regents by the act of parliament were, 


Thomas hrd archbiſhop of Canterbury. 

Simon lord Harcourt, lord chancellor. f 

Charles duke of Shrewſbury, lord treaſurer. 

John duke of Bucks, lord prefident of the council. 

William earl of Dartmouth, lord privy ſeal. 

Thomas earl of Strafford, firſt commiſſioner of the admiralty. 
Sir Thomas Parker, ord chief juſtice of the King's Bench. 


1 The regents appointed by the King, by the three in- 
I ſtruments under his hand and ſeal. 


William bord archbiſhop of York. 
Charles duke of Shrewsſbury. 
Charles duke of Somerſet. 
Charles duke of Bolton. 

William duke of Devonſhire. 
Henry duke of Kent. 
John duke of Argyle. 

James due of Montroſe, 
John duke off Roxborough. 
Thomas carl of Pembroke. 

Arthur earl of Angleſea. 

Charles ear] of Carliſle. 

Daniel earl of Nottingham. 


_ Mountague 
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the oaths of privy counſellors, the great officers, who uſed to be fron 


continued but for fix months after the Queen's demiſe, 


their oaths of office (who had oaths of office to take) in the ſane 


cauſe dedimus's were 10 iſſue for that purpoſe) : It was bell b 


Juſtice Parker were preſent, and therefore they iſſued @ proclan- 


Meer to take the caths of office with the firſt op portunit), and ii 


Mountague Venables earl of Abingdon, 
Richard ear! of Scarborough. 
Edward earl of Orford. .* 
Charles lord viſcount Townſhend. 
Charles lord Halifax, 
William rd Cowper. 


Then all the lords of the late Queet's privy council prefont ju 


in council, took the oaths of their offices, and then the lord. fuflig 
took the oaths of allegiance and ſupremacy, &c. according ij 


All the judges, King's ferjeants, attorney and ſolicitor general 
and King's council, took their oaths before the lord chancellor at li 
houſe, as if they were newly admitted, though by that act they wer 


And all other officers, who held their offices during pleafare, 2 
manner as if newly admitted. 


Note, it being made a queſtion among the lords jutflices (uly 
aſſembled in a room by themſelves ditinft from the council, whe: 
they tranſafted matters, which they determined without the uſij. 
ance of the privy council, and only came into the council chamber, 
when they held a privy council, and then ſat on a row on ih 
fide of the table, on the right hand of the King's chair, thiſ: if 
the firſt quality fitting in the middle of that fide of the tall, 
Whether the officers, juſtices of peace, &c. could aff before thy 
took their oaths of office (which could not be immediately done, bi. 


the lords juſtices, that they ought to take the oaths of office in 
convenient time, but that in the interim they might af, otheruie 
the whole deſign of the aft of parliament would be roaded, ulic 
was, that on the demiſe of the crown, there might not be a bi. 
cancy , officers in caſe of neceſſity ; but if they could not oi til 
they had took their oaths of office, there would be a vacai, 
which miſchief the act intended to prevent. And at this refill 
tion the lord chancellor Harcourt, lord Cowper, and lord ci 


tion, to give notice of that clauſe in the act continuing affe, 
and requiring them to take the oaths, and thereby commanaing al 


act 17 the mean time. 


- 0 — 


A liſt of the principal Micers in; the 
law at the time of the deceaſe of her 
late Majeſty Queen Anne, . I. 


1714. 


Co N lord Harcourt, lord chancellr of Great Britain 
Sir John Trevor knight, maſter of the Rolls, 


Sir Thomas Parker night, hrd chief juſtice of the King 5 Bench. 

| Sir Littleton Powys knight, 
Sir Robert Eyre knight, juſtices of the Kin . . "a 

dir Thomas Powys knight, 1 


Thomas Vord Trevor, lord chief * of & Common Pleas. 
Sir John Blencowe knight, 


The hon. Robert Tracy eſquire, > juſtices of the Common Pleas, 85 
Robert Dormer efgurre, 


The right honourable Str William Wyndham Ae chancellor 


of the Rs: 


Lord chief baron vacant. 
Sir Thomas Bury kmght, 


Robert Price eſquzre, es barons of the Exchequer. 
Sir William Baniſter kmght, "2 


John Smith eſquire, baron, and lord chief baron in Scotland. 
Sir William Simpſon knight, carf tor baron. ol 
| Led Berkley of Stratton, chancellor of the duchy of Lancaſter, 


Six Edward N nig br, attorney general of the duc Y 
Lancaſter, 


Sir Joſeph Jekyll U. 1 3 
Sir Nicholas Hooper knight, ? e's rn fol frat 


Sir Edward Northey knight, attorney general. 


dir Robert Raymond knight, ſolicitor general. 3 
. i) © HED 8 Sir 


+ LEY 
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| Sir John Cheſhyre night, Queen's ſerjeant. 


7 


* - 


Sir William Whitlock knight, > 1 4 
John Conyers uit t, [ re” LL OW 
Edward Jeffreys eſquire, © Queen's counſel, 
Thomas Lutwyche eſquire, 1 8 
John Ward eſgurre, J 


Juſtices of Wales. 


Sir Joſeph Jekyll knight, = ee of Cheſter, Flint, de 
Edward Jeffreys eſquire, Montgomery and Denbigh, 


Charles Cox eſquire, D juſtices for Rrecknock Cl. 
William Bridges it,, morgan and Radnorſhires, 


Muerrick eſquire, | * juſtices for Caernarvan, Mero. 
William Jeſſop efguire,” > neth and Angleſea, | 


Francis Winnington e/quzre, 2 jaffices for Caermarthen, Pen. 
Edmund Bridges eſquire, broke and Cardigan, 


Memorandum, Tueſday September 21, 1714, being the wt 
day after the King had made his publick entry into London frin 
Greenwich, the lord viſcount Townſhend, one of his Majeſty's prind- 
pal ſecretaries of ſtate, by his Majeſty's command, fetched the grit 
ſeal from the lord Harcourt ; and the next day, being 22 September 
1714, it was delivered ts the lord Cowper with the title of liri 
chancellor of Great Britain, and that day be took the oaths in council at 
St. James's. | „ 


Memorandum, That Thurſday October 14, ſuperſedeas's paſed 
the great ſeal, to remove the lord Trevor from being chief juſtice ꝙ 

| the Common Pleas, Sir Thomas Powys from being one of the judge 
of the King's Bench, and Sir William Banifter from being one of tit 
barons of the Exchequer, and Sir Robert Raymond from being fol 
citor general; and patents paſſed the great ſeal, for appointing Sur 
Edward Northey his Majeſty's attorney general, and Nicholas Lecl- 
mere eſquire his Majeſty's folicitor general, and they took the oaths 
of office at the terd chancellor's Saturday the 16th of October fak 
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Memorandum, Friday October 22, 1714, spencer Cowpe 
e/quire, and John Forteſcue Aland eſqguire, were appunted ay”! 
5 1 85 N 
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general and ſolicitor general to bis royal tighneſs the prince of 
Wales. 1 2 


Memorandum, That Tueſday October 26, 1714, Sir Peter 
King knight, recorder of London, and Sir Samuel Dodd knight, of 
he Inner Temple both, and Sir James Mountague knight, of Lin- 
colns Inn, appeared mv writs returnable in Chancery, commanding 
them to take on them the degree of ſerjeants at law, and they were 
| oifed by the chief juſtice of the King's Bench in the treaſury of the 
| Common Pleas, and afterwards performed the uſual ceremonies at the 
bar of the Common Pleas, and gave rings with this motto: Plus quam 
ſperavimus. | 


# 


Memorandum, That Thurſday November 4, 1714, Sir Joſeph 
Jekyll and Sir Thomas Powys took their places as firſt and ſecond 
| King's ſerjeants, being ſworn at the lord chancellor's the day 
before. iy Eg | 
Memorandum, That — November 22, 1714, Sir Tho- 
mas Parker night was ſworn chief juſtice of the King's Bench, and 
Sir Littleton Powys, Sir Robert Eyre, and John Pratt efquire ſer- 
jeant at law, were ſworn juſtices of the ſame court; Sir Peter King 
knight was ſworn chief juſtice of the Common Pleas, and Sir John 
| Blencowe, Robert Tracy and Robert Dormet eſquires, were 
W ſworn juſtices of the Common Phas ; Sir Samuel Dodd was fivorn 
chief baron, and Sir Thomas Bury, Robert Price, John Smith, 
| and Sir James Mountague, were ſworn barons of the Exchequer. 
And the ſalaries of the two chief juſtices, and chief baron, were en- 
W creaſed from 1000 J. 10 2000 |, per annum, and the ſalaries of 
| tbe reſt of the judges were encreaſed from 10001. to 15001. per 
| annum, for which they had diſtin patents from thoſe by which they 
were appointed Judges. 7 „ | 
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A. deviſes a le- 4 
gacy of 2001. 


gacies, and the plaintiff 200). at her age of fifteen years, if ſhe ſhould ſo long live, 


C. proved the 


Mich. 
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December 6. 1714. Chancery. 


Mary Spendlove daughter of c Spend- "Ev 


love and Mary his wite, who was ſiſter hint. 
of John Lambert n Tg 


John Aldrich and Mary his wife. Henri) 


Capps, Samuel Hartly, Samuel Wade Deſendan, 
and John Wade, 


N an appeal from a decree of the maſter of the rolls on 
g bill brought by the plaintiff Mary Spendlove, for the re- 
at 15, in the covery of a legacy of 2001, deviſed to her by her uncle 
interim to be John Lambert. The caſe was this: John Lambert being 
put out by the ſeiſed in fee of lands, &c. in Norfolk, and poſſeſſed of a confider- 


executors. De- 


viſed other le- able perſonal eſtate, 8 June 1696 by his laſt will deviſed to the 


to B. payable 


wt rr png and in the mean time to be put out by his executors for her beſt 


ſonal eſtate to advantage, till ſhe attained her ſaid age, and gave by his faid wil 
C. and D. Pp ſeveral other legacies, and particularly 100 J. to the defendant Jahn 
ee Wade, then an "ant and deviſed all the reſt of his real and pet- 
being an in- ſonal eſtate, after debts and funeral charges, to the defendants 
fant. Henry Cap, and Samuel Made, who v was then an infant, and made 


them joint executors of his 7 will. 


hy 2 2 2 poo 


SS = 28 


John Lambert died ſoon after, Henry Capps alone proved the 
will, the other executor the defendant Samuel Wade being then and 
long after an infant, vis. born 20 September 1692. 


will alone. 
* 


The 
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(or 


7 


The plaintiff Mary Spendlove was born the 6th of March 168 5, B. being 1; 
and came to the age of fifteen the 6th of March 1500, when the applied to C 


200 J. legacy became payable to her, which the applied to Capps for, ſo, ar dug : 
| hat he not paying, ſhe received intereſt of him for part of the time peid B. in. 


before he became a bankrupt. e dereſt. 


| iu we 1 | I a E. guardian 
In 1704 Henry Bonett, being admitted by the eccleſiaſtical conrer ents 
it Norwich guardian and curator to the defendant Samuel Wade, fan executor 


ſettled accounts with Capps on behalf of Samuel Wade, in relation frtled ac- 


| A « , . T #4 
| to John Lambert's perſonal eſtate, and 200 J. was left in Copps's pwr 


| hands to pay the plaintiff; and the defendant Samuel Wade's ſhare ellate, and left 

of the ſurplus of Lambert's eſtate came to 824.1. 165. 1 4. which 1994 in C's 
1 . | . hands to pay B. 

was left in Capps's hands, and he agreed to pay intereſt for it; after and ;ece.veg 


which Bonett received of Capps 1981, 105. 19. of which 291. 135. intereſt after 


| . for the ſhare 
| was for intereſt. of D. 's ſurplus, 


Capps in July 170 became a bankrupt, and in Auguſt 1707 a C became a 
| . 7 22 ſt hi ; 4 h | f. d | b K bankrupt, *, A 
| commiſſion iſſued out againſt him, and he was found a bankrupt. came hs ths 
The plaintiff came into the commiſſion, and proved this 200 J. commiſſion, 
legacy as her debt, and 16/7. due for intereſt 6 July 1707, and zud proved 


IV} 5 the 200. le- 
received her dividend of 5 s. in the pound. 


aacy as a debt, 
and received her dividend. 


Bonert alſo as guardian to Wade came into the commiſſion for e om 2 
l. 15. part of the ſaid 824 J. 165. 1 d. and received his divi- in, 0 5 
dend, 186 J. 2s. 6 d. which added to the 1897. 10s. made 384. gividend for 
| 125, 6d. out of which he had made conſiderable diſburſements for the ſurplus be- 
W the defendant Wade. 1 . ß yg © 8 
1 „„ 1 8 N „ bands. 
After this in Tune 1708 the plaintiff Mary Spendiove filed her On a bill by 
bill againſt Capps, Samuel and John Wade, and Bonett, and the B. * 
aſſignees of the commiſſion againſt Capps, for a ſatisfaction of the ge legacy. 
2001, legacy given her by John Lambert's will. Capps put in his 
anſwer, confeſſed afſets of Lambert came to his hands ſufficient to 
pay all his debts, legacies, Sc. his own bankruptcy, a certificate 
and confirmation of it by the lord chancellor, &c. and inſiſted on 
| that as a diſcharge of his debts. The defendant Wade by Bonet 
his guardian put in his anſwer, ſetting out the facts above alleged; 
and Bonett put in his anſwer, and thereto annexed a particular of 
the writings and ſecurities ſent to him by Capps belonging to Lam- 
bert's eſtate, and a copy of the account he made up with Capps. 


ED 


Bonett having made his will, and thereby having ſubjected his 
real and perſonal eſtate to the payment of his debts, Sc. and having 
5 7H „ appointed 


e 

Ss 8 
_— *. 6 
1 


— | 
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 Decreed, that The plaintiff having replied, and witneſſes having b 
B. ſhould have P 8 keplied, 9 been ex. 


ſurplus, or Samuel Wade, before Capps became a bankrupt, and what money 


* 


appointed Samuel Hartly executor, died ſoon after his anſwer put 
Hartly refuſing to act, adminiſtration with the will annexed of Ray 

Bonett was granted to Mary his only daughter, wife of the defenda; 
John Aldrich. | ENT LE 


: 


The plaintiff brought a bill of reviver againſt Aldrich and hi 
wife, Hartly and Samuel Wage, praying a diſcovery of Bont; 
eſtate from Hartiy and Aldrich and his wife. Marich and his vie 
in their anſwer ſet forth, that they had accounted for Bonett's fly 

before Mr. Orlebar one of the maſters of this court, purſuant t, 
a decree in a cauſe, wherein the creditors of Banett were plainiiſ 
againſt Hartly and Aldrich and his wife; and that by the maſter; 
report it appeared, the whole real and perſonal eſtate of Byyy 
was not ſufficient to pay his debts by mortgages and bonds by 
675 l. i 8 


fan a. mined, the cauſe was heard before the maſter of the rolls, the 20 
gainſt D. out of November 1713. who decreed, that it ſhould be referred ty 
of A. s _— Sir Thomas Gery, to take an account of the perſonal eſtate of the | 
e teſtator John Lambert come to the hands of Henry; Capps and $4. 
what P. or znuel Wade, the reſiduary legatees, or to the hands of Henry Bont, 
_ guardian as curator of Samuel Wade; his honour declaring, that what mone 


intereſt of the Was paid by Capps to Bonett of Lambert's eſtate, on the account of 
the dieidend. as received by Bonett for intereſt of Samuel Wade's reſiduary pat 
of Lambert's eſtate, and alſo what money was received by Mr. Bonet 
under the commiſſion of bankruptcy for Samuel Wade's dividend, 
or any dividend to Bonett on account of Samuel Wade in reſpet 
of the money which Capps owed Samuel Wade on the balance of 
his ſaid account made up between Bonett and Capps, was ſtill the 
eſtate of Lambert, and liable to the payment of the faid plaintif 
Spendlove's demands, in regard the ſaid reſiduary legatees could take 
nothing by the will of Lambert until all his debts and legacies were 
paid: and the maſter was to diſtinguiſh what of Lambert's eſtur 
remained in ſpecie; and what upon the account ſhould appear to 
have been received by Bonett as aforeſaid, the ſame was to be made 
good out of the real and perſonal eſtate of Bonett; and Aldrich 
wife and Hartly were to account for his eſtate, &c. and what re- 
mained due of the 200 J. legacy with intereſt from her age of ff 
teen, and her coſts, were to be paid the plaintiff out of what had 
been received by Bonett, and made out of his eſtate, and out of the 
afſets of Lambert, that ſhould appear to be remaining in ſpecie i 
Aldrich, his wife's, or Hartly's hands; and Aldrich, his wife, and 
Hartly, were to have no coſts, e 
| | | : rom 


2 
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Prom this decree Aldrich and his wife, Hartley and Samuel ade 
appealed; which appeal was heard before the lord chancellor Cowper, 
December 6, 1714. at which time it was inſiſted on for the appel- 
ants, that the plaintiff after. ſhe was intituled to her legacy had 
accepted Capps as her  paymaſter, by letting the money lie in his 
hands, and receiving intereſt of him for it ſome years before he 
became a bankrupt. Secondly by coming into the- commiſſion of 
bankruptcy, proving her debt, and receiving her dividend after he 
had failed out of his eſtate. Thirdly, that Capps had accounted 
with Samuel Wade's guardian only for the ſurplus, and had retained 
money in his hands on that account to ſatisfy the plaintiff's legacy. 
Fourthly, that what the guardian Bonett had received of Capps for ; 

| intereſt or upon the dividend was received as out of the ſurplus be- 

| longing to Samuel Wage, and applied for his maintenance and edu- 
cation. Fifthly, that Hartiy having never a&ed as executor to 
Bonett, and Aldridge and his wife having accounted before the 
maſter purſuant to a decree of this court, ought to have had 
their coſts ES. 7, 


But the lord chancellor declared, he was of opinion, that the 
decree was right; for it appearing by the proofs, that the plaintiff 
had often applied to Capps for her legacy, but could not get it out 

| of his hands, ſhe was in the right to get the intereſt, when ſhe 

could not get the principal: beſides, during the time ſhe received 
| the intereſt, ſhe was under twenty-one, and therefore her accept- 
ing of intereſt could not prejudice ther. And her coming into the 
commiſſion, and receiving a dividend would be no obſtruction to 
her following Lambert's afſets till ſhe had a full ſatisfaction; and 

what was received by Bonett of Capps muſt be looked on as the 
eſtate of Lambert, and could not be a ſurplus, till-all the debts and 
legacies of Lambert were paid. That the account ſettled between 
the guardian and Capps, and the leaving money in .Capps hands to 
pay the plaintiff, could not poſſibly bind her, ſhe not being party, 
or conſenting to that tranſaction; nor could the application of the 
money received by Bonett any ways affect her intereſt, it remaining 
as to her Lambert's eſtate ſtill, and liable to her legacy. He thought 

| likewiſe the appellants ought not to have coſts, and affirmed the 
decree, Mr. Vernon and R. Raymond with the appellants, 
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Cligęe et alii ver. Gibbons, Kadwell, et alis. 


December 8, 1714. Chancery. 


32 — @ Hm 


A fee paſſes by PO N hearing this day, the caſe appeared to be this, diz. 
11 e hr A. Ranceford Waterhouſe being ſeiſed in fee-ſimple of a plu. 
his eſtate to tation and ſeverrl lands, c. in Jamaica, the 1 5th of Newenjy 
his wife B. 1688 made his will in writing, and thereby directed that all hy 
WN 1 * debts ſhould be paid as ſoon as conveniently could be after his ge. þ 
bis debts. ceaſe together with his funeral and other charges, and thereh k 
gave power to Elizabeth Waterhouſe his wife (if need ſhould he) 

to ſell his lands, tenements, ſervants, good and chattels in J. 

maica, and his leaſes, ſhipping and goods in England, to rail 

money to pay the ſame, and then to pay ſuch legacies as are given 

by his will; among which he gave his ſaid wife 1000 J. to he b 
her detained out of the firſt money that could be raiſed by the pro. 

fits or ſale of his eſtate, after payment of his debts : and the reſidue 

of his eftate, after debts and legacies paid, he gave to his faid wife, 
whom he made ſole executrix ; and ſoon after died. She proved 

the will, and entred upon, and poſſeſſed herſelf of, the real and 

perſonal eſtate both in Jamaica and England, and by perception of 

the profits thereof paid all his debts, funeral charges and legacies 

and fo did not ſell the Jamaica eſtate. Elizabeth Waterhouſe the 

13th of April 1711 made her will, and gave all her eſtate in J. 

- maica to the defendant John Gibbons, and his heirs upon truſt to 

pay the plaintiff Cie 1000 J. by yearly payments out of the neat 
produce (after all charges deducted) and then to pay ſeveral other 
legacies; and after payment of all the ſaid legacies, ſhe gave that 
eſtate to the defendant John Gibbons and his heirs. She being allo 
ſeiſed and poſſeſſed of both real and perſonal eſtate in England, ſhe 
charged it with the payment of ſeveral legacies, and (among others) 
with 30 J. to the defendant John Kadwell, and 2501, apiece to 
the defendants Mary and Anne Kadwell his daughters. And the 
reſiduum of her eſtate in England ſhe gave to the plaintiff Chi, 
and made the plaintiff Ce and the defendant John Gibbons exe- 


3 3 ann ae Abad. — aer ay 


November 30, 1712, Elizabeth Waterhouſe the teſtatrix fignel 
a ote as follows, vis. e 

* London, November 30, 1712. « Couſin John Gibbons, in 

« caſe I die, pay unto my couſins Mary and Anne Kadwell 2500 

* aplece, and 70 J. more to my couſin John Kade for mou 
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* We mark of Elizabeth Waterhouſe” 


| the then not being able to write her name as uſual : which note 


upon a conteſt in Doctors commons Was made a codicil to the ſaid 
will, And the plaintiff. 
| probate. VV 


5 
: 


Thi teflatrix. at her death Pad. bent $6 hogſheads of ſugar upon 


l the high ſeas coming from Jamaica for England, of which 32 were 
| Joſt; the reſt afterwards came to England, and were: poſſeſſed by 


| the defendant Jobn Gibbons. 


This being | e fact, Mary Cafe the plaintiff brought her bill 
a gainſt Jobn Gibbons and the Kagwells, to have an account of the 
perſonal eſtate of Elizabeth; Waterhouſe, of which the defendant 

| Gibbons poſſeſſed himſelf, to have her 10001. legacy charged on 
the Jamaica eſtate, to have the 2 50 J. and 250/. and 701. legacies 
given the Kadwells paid out of the Jamaica eſtate; and to have 
| an account of the ſugars, as part of the Engliſʒ eſtate. To which 
| all the defendants put in their anſwers, and witnefſes were exa- 
mined, &c. The Kadwells brought a croſs bill againſt Cliſe and 


hife and defendant Gibbons joined in the 


| Gibbons, the executors of the will of Elizabeth Waterhouſe, for 


| their legacies given by the will and codicil, &c. And on hearing 


| both cauſes this day before the lord chancellor Cowper, the firſt 


queſtion was, whether Elizabeth Waterhouſe was ſeiſed in fee of 
| the Jamaica eſtate, ſo as to have a power to charge it or not; for 


| the defendant Gibbons (whoſe mother was heir at law to Rancęford 


| Waterhouſe, and who had conveyed the Jamaica eſtate to her ſon 

| the defendant) inſiſted that ſhe only had a power given her by her 

W huſband's will to ſell, which ſhe never executed, but by perception 
Jof the profits paid his debts, &c. that by the words, the reſt of 

| his eſtate, which he deviſed to her, only an eſtate for life paſſed, 


and that the reverſion deſcended to his heir at law, under whom | 
he claimed, and conſequently, that Elizabeth Waterhouſe could not 


charge the 10001. upon that eſtate for the plaintiff's benefit. 


But the lord chancellor Cowper was clear of opinion, that a fee 


| paſſed by the deviſe of all the reſt of his eſtate to his wife Elizabetb, 


ſubject to the payment of his debts, &c. and decreed the 1000 J. 


| to be paid to the plaintiff. See 3 Med. 45. Reeves verſ. Win- 
| ungton, A. deviſes all his eſtate to J. S. a fee paſſes. 1 Ro. Ab. 
534. Seile 193, 281. Yohnſon berſ. Kerman. 3 Keble 245. 
Wilſon verſ. Robinſon. 3 Mod. 228. Hyley verſ. Hyley. And 


| the lord chancellor held, that where a man deviſes all his eſtate, 


| 80ods and chattels, and no mention had been made before in the 
will of lands of which the teſtator was ſeiſed in fee, a fee-ſimple 


„ will 


13 258 


and | place it to my account, and it ſhall be allewed vou. 
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- will not paſs; but where a real eſtate is mentioned befote in ü 
will, and then ſuch words follow, a fee paſſes, 
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The next queſtion was, whether the Kagwells ſhould haye each of 
them two ſums of 2500. one by the will, and the other by the or. 
der. And upon reading witneſſes, who depoſed, that the teſtattir 

took notice ſhe had given them 250“. by the will, and faid + 
would make it up 5ool. both fums were decreed them, and af 
| that it ſhould be paid out of the Engliſß eſtate, which appeared ts 

| be her intent by the depoſition of witneſſes, 


+ 


Re 0. ” * 


The third queſtion was, whether the ſugars, that were on the 

ſeas at the teſtatrix's death, ſhould be eſteemed as a part of her 
Jamaica, or Engliſh' eſtate, And decreed, that it not being a. 
rived in England before her death, and the truſty being to be pe. 
formed by the will out of the neat produce of the Jamaica eſtate, i 

| ſhould be took as part of the Jamaica eſtate, © | 
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Hilary Term 


Rex ver . Bradford. 


February 9, 1714. 

N a ſcire facias brought in the petty-bag, it was ſet out, A bond to the 

that the 13th day of Merch laſt paſt at eftminſter 1n the King, N 

county of Middleſex, 1/aac Pyke, the defendant Bradford, an Le 

others, per quaddam ſcriptum ſimm obligatorium figillis ſuis within the 33 
gillatum c 


ognoverunt, et quilibet corum cognovit, ſe teneri et fir- Hen. 8. c. 39. 

miter obligari ſereniſimae dominae Annae nuper reginae Magnae 
Britanniae, c. defunfiae in 500 l. ſolvendis dictae nuper reginae 

| executoribus vel adminiſtratoribus ſuis, which was not paid to the 
Queen in her life, nor yet to the King; therefore the writ com- 
manded the ſheriff of Mzddleſex, to ſummon the defendant B. to 

| be in Chancery, &c. in craſtino animarum next following, to 
ſhew why execution ſhould not be againſt him, &c. tee 4 Offob. 
I Georgii. Upon ſcire fect returned, the defendant appeared, and 
demurred to the writ, and the attorney general joined in demurrer. 
And Mr. Peere Williams and Sir Robert Raymond for the defendant. 
took exception, that this bond was not framed according to the 
ſtatute of 33 Hen. 8. c. 39. and conſequently it had not the effect 
of a recogniſance, nor could a ſcire facias lie thereon; for the 

money was made payable to the Queen, her executors and admi- 
niſtrators, — therefore alſo was entred into to her, in her A dy 
capacity. Moore 193. pl. 342. Ander ſ. 129. Scroggs very. la 
Greſham : and fee hs DC 33 — 8. 4 39. Mr. Solicitor 
General Lechmere for the King ; of which opinion was the lord 
chancellor, and gave judgment for the King. See 2 Co. 92. Mich. 
39 Hen. 6. 29. b. pl. 34. 8 
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1 Georgil regis, 17 15. 


a 


his children, Juliana, Hannah, Joſeph, William, and Jane; and 


| legacies, and made James Duck, Joſeph Chandler, Samuel Greet 


will, and exhibited an inventory of their teſtator's perſonal eſtate 


Redſhaw verſ. Braſier et uxorem, et alios, 
October 18, 1715. Chancery. 


P ON exceptions to Mr. Lovibond the maſter's report 
the caſe was this: Joſeph Anderſon a freeman of Londm 
having iſſue by his firſt wife, Juliana (who was the firſt 
Pies wife to the plaintiff Redſhaw, and to whom he had took 
out adminiſtration) and Hannah wife of Braſer, and by Barbara 
his ſecond wife (who after Anderſon's death married alſo the 
plaintiff Red/baw, and to whom after her death, he alſo took out 
adminiſtration) Joſeph, William, and Jane (who died in her fi- 
ther's life-time) 15 of September 170 1 made his will, and thereby 
directed, that an inventory ſhould be took of his perſonal eſtate by 
his executors, and that Barbara his wife ſhould have her widow's 
chamber, and after his debts and funerals paid, gave her a third part 
of his perſonal eſtate; another third part he gave equally amongſt 


the remaining third part he gave as follows, viz. 7401. to Hannah, 
2001, apiece to Joſeph, William, and Jane, and the overplus (if 
any) to be equally divided among four of his children, and to be 
paid them by his executors, vig. to his ſons at the age of twenty 
one years, and to his daughters at twenty-one, or marriage; and 
if the third part of his perſonal eſtate in his diſpoſe ſhould by bad 
debts or other accidents fall ſhort, and not be ſufficient to pay all 
his ſaid legacies, he willed each of his ſaid legatees ſhould bear ſuch 
loſs, whatever it amounted to, in proportion according to their 


hill and Thomas Greenhill executors; and died in April following. 
Mr. Duck Mr. Chandler and Thomas Greenhill only proved the 
into 


1 


7 


. * 
+ 


Trin. Term 1 Georgii regis. © | 


into the chamber of London, and entred into the uſual recogniſance, 
and paid Barbara the widow, and Mr. Redſhaw (who had married. 
Juliana) ſeveral ſums on account of their cuſtomary ſhares, 5 


| Thomas Greenhill died, and Mr. Duck having took out admini- 
ration to him, a bill was exhibited againſt Mr. Duck, Mr. Cband- 
r and the infants, by Redſhaw, for an account of the perſonal 
eſtate, and to have a diſtribution thereof according to the cuſtom 
and the will. 33 es 


May 18, 1707, the cauſe was heard, and an account directed, 


and the maſter by his report charged the defendant Duck (who 
was become inſolvent) with 1631. 15s. 10d. as the balance of hie 
account not anſwered by him, and with 279/. 195. received by 
Thomas Greenhill out of the teſtator's perſonal eſtate not anſwered 
by him, making together 4437. 10d. And the maſter reported, 
that that 443 J. 10 d. ought to be paid to the defendant in right of 
his wife Hannah (who ſurvived both her brothers, Jeſeph and Wil- 
lam, and was intitled to their ſhares out of the teſtamentary part) 
but if it was loſt, it ought to be born out of the teſtamentary part, 


and not out of the cuſtomary parts. To which report the defen- 
dant Braſier took exceptions, which coming to be argued the 1 5th 


of December 1714 betore the lord chancellor, the queſtion aroſe, 


| upon what part of the teſtator's eſtate the loſs of this money (in 


aſe it ſhould not be recovered) was to fall; whereupon it was or- 
dered, that the ſaid maſter ſhould ſtate a caſe touching the faid 
loſs, and ſend it to the recorder of the city, to certify to the court the 
cuſtom of the city of London upon the caſe ſo to be ſtated, viz. whe- 
ther by the ſaid cuſtom the loſs of the ſaid freeman's eſtate by the 


inſolvency of his executors ought to be born out of the teſtamen- 


tary part of his eſtate- only, or out of the whole perſonal eſtate, as 


well cuſtomary as teſtamentary. 


The maſter ſtated the caſe as before, and ſent it to the recorder. 
And the lord mayor, aldermen, and recorder, ſent a certificate to 


the court ſubſcribed by them, which after a recital of the caſe ſtated 


by the maſter was as follows : 


We the lord mayor and aldermen of the ſaid city of London, 
© whoſe names are ſubſcribed, do in obedience to the ſaid order, 
" by William J hompſen eſquire, recorder of the ſaid city, ore tenus 
: humbly certify unto your lordſhip, that if a freeman of London 
f dies, leaving a widow and children, his perſonal eſtate (after his 
. debts paid, and the cuſtomary allowance for his funeral, and for 
: the widow's chamber being firſt deducted thereout) is by the 
- Cuſtom of the ſaid city to be divided into three equal parts, and 
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<< diſpoſed of as follows, viz. one third part thereof belongs to ji 


« widow, another third part belongs to his children nnadyanceq | 
< by him in his life-tinie, and the other third part fuch frremn 
<< by his laſt will may deviſe as he pleaſes. 


A > 


<« But where a loſs of a freeman's eſtate by the inſolvency of tj 
* executors doth happen, there is not any cuftom of the city of 
c Landon, which directs, whether ſuch loſs ought to be born our 
« of the teſtamentary part of his eſtate only, or out of his whole 
« perſonal eſtate, as well cuſtomary as teſtamentary. Dated th; 
„ 26th day of April 1715,” and ſubſcribed by Sir William Hun. 
phreys lord mayor, Sir William Thompſon the recorder, and fifteen 
aldermen. | 3 


N 


The cauſe coming on in the paper this day, the certificate being | 
read, it appeared, no aid for the determination of this caſe was to le 
had from the cuſtom, and no caſe being ſtated as a precedent, - 
where this matter had been determined, it ſtood for the opinion d 
the court upon the reaſon of; the thing. And after hearing the 
counſel on both ſides, the lord chancellor Cowper held, that the 
loſs was to be born wholly out of the teſtamentary part, fince i 
proceeded from the inſolvency of the executor, who was. appointel 
by the teſtator and in the nature of his truſtee, for whoſe default 

it was juſter that his legatees, &c. ſhould ſuffer, than the petſon 
who claimed a right by the cuſtom, and not under the teſiater 
Sir Thomas Powys and Mr. Cœuper counſel for the plaintiffs, Sr 
R. Raymond only counſel for the defendants ; Sit Taſeph "Joby 
and Mr. Ketelbey, who were the defendants other counſel bei 
abſent. 


* Py * * » A - et 
L \ = wx * * n — * 
n 4 


1 byn of the Middle Temple, E,; appeared in Chancery, 
Friday the 3 ½ day of January 1723, in obedience to writs directed 
to them, returnable immediate, commanding them to take upon them 
the degree of ſerjeants at law: and they took the uſual oaths there, 


and immediately after were coifed in the treaſury of the Common 
Pleas, and being brought to the bar counted in that court; and after 


having entertained the lord chancellor, zudges, and ſerjeants, at din- 
ner at Serjeants Inn hall in Fleetſtreet, Sir Robert Raymond was 


that evening ſworn one of the juſtices of the court of King's Bench at 


the lord chancellor's houſe in Lincoln's Inn Fields, in the room of Sir 
Robert Eyre, who in the Michaelmas vacation before had been made 


hrd chief” baron of the Exchequer in the room of the late lord chief 


baron Mountague, who died in Michaelmas ferm. The ſame time 


Sir Philip Yorke his Majeſty's ſolicitor general was ſworn attorney 


general in Sir Robert Raymond's place, and Sir Clement Wear 
within a few days ſucceeded Sir Philip Yorke in the office of 


bis Majeſty's folicitor general: and Sir Robert Raymond took his 
Place as one of the judges of the King's Bench, Monday, February 


the 3d, 1723. The motto of our rings was, Salva = Libertate 
potens. Lucan, | e ; | 


The 


Irmorandum, That Sir Robert Raymond, and Edmund Pro- 
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e the death of A. the children were removed by order of two 


„ - _— at the quarter- ſeſſions being of opinion, that the children could not 


A poor child ment, Salk. 528. Inhabitants of Comner verſ. Milton, And that 
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The inhabitants of the pariſh of St. Giles in Reading 
againſi the inhabitants of the pariſh, of, Everſly 
Rlackwatet , bt 


* a 
4.) 4 


Monday, February 3, 1723. 
S C. 1 Stra. A Having gained a ſettlement in the. pariſh of .Ev?r/ey Black. 
590. .., <1» vater removed into the pariſh of © Sf. Giles in Ready 
A poor child, . . a Ek. wg P 85 
who had gain- and married there, had two children born there, and lived there 
ed no ſettle- till his death; but gained no new ſettlement in that pariſh. After 


Sr. Giles, juſtices to Everſley Blackwater, the place of their father's laſt legal 
hg Fea 55 ſettlement. And upon an appeal to the quarter- ſeſſions from this 
had gained no Order of the two juſtices, this order, by an order of the ſeſſions 


ſerclement, af. vhich ſtated the caſe ſpecially, was quaſhed, the juſtices of peace 


may be remo- be removed to Ever/ley Blackwgter. after their father's death, he 
—— never having been in that pariſh after they were born, and havin 
berſliy, where lived with his children always in the pariſh of St. Giles. Theſe 
the father was orders being removed into the King's Bench by certiorari, Mr, 
laſt ſettled. Reeve for ſupporting, the order of ſeffions inſiſted, that the place of 


the birth of the children in this caſe was the place of their ſettle- 


8 it was adjudged Paſch. 12 Will. 3. B. R. between the pariſhes of 
pariſh where . Sp/ttlefields and St. Andrew Holborn, that a poor child muſt be 
born, if it has maintained by the pariſh where it is born, if it have gained no 
8 ſettlement, and its parents have no ſettlement: See before, 50). 
the parents 2 Bulſur. 35 1. But it was held by Pratt chief juſtice, Puy, 
have no ſettle- Fyrteſcue and Raymond juſtices, that though the place of the birth 
. of a poor child, where the father has got no ſettlement, is the 
place of the ſettlement of the child; yet where the father has 

gained a ſettlement, his children, though born in another pariſh, 

ſhall be looked on as ſettled at the place of their father's laſt legal 

_ ſettlement, and ſhall be removed thither, as well after the death of 

their father, if occaſion requires, as in his life-time, ſuppoſing they 

have gained no ſettlement of their own, And therefore the order 

of the quarter-ſefſions was quaſhed. „ 
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Elde qui tam ver/. Stephens. 


N debt qui tam, Gc. brought by the plaintiff againſt the defen- In debt ju? - 
| [ dant for exerciſing the trade of a mercer in the corporation of tam for exer - 
| Ofulfry contrary to the 5 Eli. cap. 4. verdict was given for the con [or 
gefendant, and a rule was made, that the plaintiff the informer on contrary to 
| ſhould pay the defendant's coſts on the 18 Eliz. c. 5. ſect. 3. Mr, 5 Ez c. 4. 
ſerjeant Darnall moved to diſcharge the rule, becauſe he alleged, fend 


that this ſuit was commenced for the benefit of the corporation, plaintiff hall 


K 


» fendant, the 


and therefore the ſtatute of 18 Eliz. c. 5. did not extend to this Pa Mm dos. 


| 3 : | notwithitand - 
| caſe: becauſe by par. 6. it is provided, that that act ſhall not re- ing 18 Elia. 


train any certain perſon, body politick or corporate, to whom, or e. 5. Per. 6. 
to whoſe uſe, any forfeiture, penalty, Gc. is, or ſhall be ſpecially 
limited or granted by virtue of any ſtatute, Sc. And by the ſta- 

tute of 5 Elix. cap. 4. par. 45. all forfeitures for exerciſing trades 

in a corporation, contrary to that ſtatute, are given to the uſe of the 
corporation. And he offered to produce an afidavrr, that this ſuit 

| was for the benefit of the corporation ; and if ſo, this caſe was not 

within the ſtatute of 18 Ez. c. 5. for that extends only to com- 

| mon informers. 2 Leon. 116. Doghead's caſe, Cro. Eliz. 434. 


record; and therefore could look upon the plaintiff only as a com- 
mon informer, and by conſequence he ought to pay coſts : for 
| which reaſon the motion was denied. But ſee Hob. 18 3. Moore 
880. JJ. 1245. and quaere, whether the 5 Elix. c. 4. par. 45. gives 
the main penalty (as Hobart expreſſes it) for uſing a trade in a 
corporation contrary to that act to the corporation; and if it does, 
a common informer can maintain a ſuit for it? Note, that mat- 
| fer was not ſtirred in this caſe by the counſel, nor taken notice of 
the court on the motion, nor was it material in the preſent que- 
ion before the court. | Lo Wo Ot 


record. 


7 L The 


Jobnſen ver ſ. Pays. But it was held by all the judges, that the The court can 
court could not receive any information of this matter by idavit, only take no- 


| nor take notice of any thing but what appeared on the face of the = _— 5 
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The King againſt ] ohnſon. 


879. 


On a habeas | A Habeas corpus was granted, directed to the defendant, to bring 


up the body of a child about ten years of age, which ſhe had 
child out of in her cuſtody, To which ſhe returned, that ſhe was: appointed 
the cuſtody of guardian to the child by the Spiritual Court, and therefore ept her 
appointed by in her cuſtody. But the perſon, who ſued out the habeas corpus 
the Spiritual inſiſted, he was appointed guardian to the girl by her father's will 
Court, and de- The child was very unwilling to be taken from the care of Mr, 


livered her | , | 5 | 
tothe guardian Johnmſon, who was her near relation, and had taken great care of 


appointed by her, and was to have no benefit by keeping her. And the court 


ber tackers gqoubted, whether they ſhould deliver the child to the guardian ap. 
will. : | — : 1 8 i ap 
wo pointed by the father's will, or only ſet her at liberty out of Mr, 
Jehnſon's cuſtody, and leave her to go to whom the pleaſed, 
Whereupon the court ordered Mrs, Johnſon to bring up the child 

again the laſt day of the term, at which time alſo the guardian, 


who was then in the country, was directed to attend; at which day 


the child was delivered by the court to the guardian appointed by 
the father's will. 9 0 


. The King ag ainf! the chancellor, maſters and ſcholars of 


s.C. 1 Stra. the univerſity of Cambridge. 
r ee to A Mandamus was directed to the chancellor, maſters and ſcho- 
ore . 


Bently to bis 1 X lars of the univerſity of Cambridge, commanding them to te- 
academical ſtore Richard Bentley to the academical degrees in that univerſity of 
degrees. batchelor of arts, maſter of arts, batchelor of divinity, and doctor of 
Return. divinity, &©c. To which the defendants returned, that the univer- 
| ſity of Cambridge is, and time out of mind has been, a body cor- 
porate, conſiſting of a chancellor, maſters and ſcholars of the ſame 

- univerſity : that the ſaid chancellor, maſters and ſcholars have, and 

time out of mind have had, the care, government and correction of 

the ſaid univerſity, and of all the ſcholars, ſtudents, and others, up- 


, Preſcriptive on the account of their ſtudies reſiding in the ſaid univerſity; and 
right in the for all the time aforeſaid uſed to confer certain academical degrees 


body to confer ? ; gf th 3 
a een or titles, viz. as well thoſe degrees in the ſaid writ mentioned as 


of degrees. degrees of the like nature in divers other faculties or ſciences, ef d 


TIED eiſdem gradibus five titulis ſuſceptis iterum pro rationabilibus cauj 


, 


ſuſpendere amovere aut excludere quandocunque viſum fuerit neceſſart- 

um ſeu expediens : that time out of mind there has been within the 
Vice ehancel ſaid_univerſity quardam curia tenta coram cancellario ejuſdem uni ver- 
lone cout. ſſtatis aut procancellario univerſitatis praedictae vel locum teneii 
(orundem cancellarii magiftrorum et ſcholarium univerſitatis praediot 


pro 


THY; 
A* 
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Hil. Term 10 Georgii regis. 
ro cognitione triatione et deter minatione omnium placitorum perſona- 
lium, tam debitorum computorum et quorumcungue aliorum contractu- 
un quam tranſgreſſionum contra pacem et miſprifionum quarumcungue, 
infra villam Cantabrigiae et ſuburbia ejuſdem villae factarum (may- 
hem and felony only excepted). ub! magiſter vel ſcholaris vel ſervi- 
ens ſcholaris aut communis magiſter dictae univerſitatis una partium 
verit ubicunque infra villam praedictam aut ſuburbia ejuſdem ſecun- 5 
tum leges ef conſuetudines untverſitatis praedictae: that Queen Eli- Letters patent 
zabeth by her letters patent, dated 26 April, third of her reign, * 35% 
granted for herſelf, &c. to the ſaid chancellor, maſters and ſcholars -_ 
of the ſaid univerſity, quod ipſi et eorum loca tenentes for the time 
being, coram ſerpfis ſhould have conuſance of all pleas perſonal, as 
well of debts, &c. (as laid before in the preſcription) and that all 
ſuch pleas the chancellor, maſters and ſcholars et eorum loca tene- 
nentes might hear, hold and finally determine ubicungue infra villam 
aut ſuburbia ejuſdem villae placuerit, et inde executionem facere ſecun- 
dum leges et conſuetudines ſuas antetunc ufitatas ; and that the ſaid 
court ſhould be a court of record; and of ſuch actions, &c. tam ex 
officio quam ad ſectam partis ſecundum leges et conſuetudines praedi- 

Bas inquirerent et finaliter determinarent eiſdem modo et forma prout 

ante tempus illud uſi fuerunt ; et quod tam fuſticiarii ad placita coram 

ibſa regina et ſucceſſoribus ſuis tenenda aſſignati et afſignand!, juſti- 

crarii dictae dominae reginae haeredum et fucceſſorum ſuorum de banco, 

quam alii judices quicunque in praeſentia et abſentia difae reginae 
baeredum et ſucceſſorum ſuorum dicto cancellario et ejus ſucceſſoribus 
eorumque loca tenentibus de omnibus placitis praedictis allocationem 

 facerent abſque difficultate vel impedimento aliguali ; et quod nullus 
Juſticiarius ſeu judex in praeſentia vel abſentia dictae reginae haeredum 

ſeu ſucceſſorum ſuorum, vicecomes major ballivus ſeu aliquis miniſter 

de placitis illis ſeu aliquo eorundem ſe intromitteret, nec partem ad 
reſpondendum coram ipſis poneret, ſed quod pars illa coram praefatis 
cancellariis ſeu eorum loco tenentibus inde ſolummodo jultificaretur et. 
puniretur in forma praedicta et non alibi neque alio modo; et qu od 

omma brevia ſuper hiijuſmodi placitis et tranſgreſſionibus contra iſtam | 
cncefſionem fa&a ſeu fienda forent ipſo jure nulla: that by an act of Ad of parlia- 


* 


ment 13 Eliz. 


parliament held 2 April 13 Eliz. intitled, An act concerning the confrming the 

ſereral corporations of the univerſities of Oxford and Cambridge, privileges of 
and the confirmation of the charters, liberties and privileges granted g der. 
to either of them, it was enacted, that letters patent granted by 
Henry VIII. to the chancellor and ſcholars of the univerſity of Ox- 

ard, and the ſaid letters patent of the ſaid Queen granted to the 
chancellor, maſters and ſcholars of the univerſity of Cambridge, and 

all other letters patent granted by any of the Queens predeceſſors 

to either of the univerſities, extunc forent bonae effetuales et plent 

T1gorts in lege to either univerſity ſecundum formam verba clauſulas 

et veram intentionem of the ſaid letters patent, as if they had been 
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de ban recited in the ſaid act; and that all the faid letters patent, 
and all liberties, franchiſes, privileges, &c. by the faid letters ba. 
tent, ſhould by virtue of the ſaid act of parliament be ratified and 
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Plaint levied confirmed to the faid ſeveral univerſities ; that at a court held 2 
by Dr. Mid- Sept, 1718. before Dr. Gooch vice-chancellor of the faid univerſity 


CONN of Cambridge necnon locum tenente of the chancellor, maſters and 


Jor's court 23 ſcholars of the ſaid univerſity, held within the town of Cambridge 


Sept. 1718. ſecundum conſuetudinem infra untverfitatem praedictam time out of 


againſt Dr. a # TY 3 | 0 
Hubs mind uſed, ef juxta libertates et privilegia to the faid chancellor, 


maſters and ſcholars before granted, Dr. Conyers Middleton, then 
eing one of the maſters of the ſaid univerſity, and within the faid 


univerſity reſiding, levied a plaint in debt for 47. 6s, againſt Ricbar! 


Bentley in the writ named, one of the faid maſters, and within the 
ſaid univerſity then reſiding, according to the cuſtom. of the faid 
court and of the ſaid univerſity time out of mind uſed, for a debt 
and cauſe of action within the juriſdiction of the faid court contract. 
ed or ariſing, and thercupon the ſaid Dr. Middleton then and there 
prayed proceſs againſt the ſaid Richard Bentley according to the cy- 


ſtom of the univerſity and court aforeſaid all the time aforeſaid uſed, 


Proceſs erant- ſuper guo ad petitionem of the ſaid Dr. Middleton taliter in eadem 
ed and direct proc ſfm fruit quod quoddam decretum five preceſſus extra curiam 
- - A's gel. Pracdictam bedello armigero untverfitatis praedictae ac miniſtro curiae 
quire bedel. I, ; | f a | | 

zllius directum, to compel the ſaid Richard Bentley to appear at the 

then next court to be held before the vice-chancellor ac locum fe- 

nente of the chancellor, maſters and ſcholars of the ſaid univerſity, 

3 emanavit ſecundum conſuetudinem curiae praedictae, which decree 
Service of pro afterwards and before the return thereof, vis. the (aid 23 Sept. 
2 1718. was delivered to Edward Clark, one of the eſquire bedels and 
office's of that court then being, to be executed in due form of 

law, which ſaid Edward Clark atterwards, viz. the ſaid 23 Sept. 
ſecundum exigentiam decreti praedicti at Trinity college within the 
juriſdiction of the ſaid court ad ipſum Richardum acceſſit et pratdic- 

tim decretum froe proceſſum ei oflendit et inſervivit, et ſuperinde idem 

Richardus Bentley the ſaid 23 Sept. infra juriſdiionem curiae illius ad- 

unc ct ibid in colloquium habens cum praefato Eduurdo Clark de et con- 

EO  cernens decretum five proceſſum praedictum et de et concernens praefatum 
Dr. Bentley's Thomam Gooch judicem illum adtunc exiflentem, contumelioſe dixit et 
” _— propalavit, quod proceſſus ule fuit flatutis minime congruus, Anglice 
. unſtatutable, guodque ipſe noluit illi obedire, et decretum froe proctſ- 
fum illum e manibus ipfius Edwardi Clark adtunc et ibidem abſtulit, 


et adtunc et ibidem affirmavit, quod praedictus procancellarius nm 
uit ipſius judex, et quod pracdictus procancellarius flulte egit, et alia 


„ erba contumelicſa de codem protulit: that at the then next court 
ee 8 before the ſaid vice- chancellor, &c. within the ſaid town of Can 


dlaredl. bridge, Sc. held 3 Octob. 1718. ſecundum conſuetudinem ejuſaen 


uni verſitatis et curiae et juxta libertates et privilegia praedienn, 


the 
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ge did Dr. Middleton appeared, and declared againſt Richard Benr- 
ly upon the ſaid plaint, that he was indebted to Middleton in 41, 
65. and named his Proctor: and mw the faid court Robert Grove The regiſter 
then regiſter and miniſter of the ſaid Court exhibuit depoſitiones of exhibited the 
1 Da 4 Clark bedel and miniſter of he fd ob depoſitions of 
the faid Edward Clark and miniſter of the ſaid court of the the bedel of 
contempt aforeſaid, quibus depofttionibus adtunc et ibidem lectis, ad the contempt. 
| eandem curiam per confiderationem ejuſdem curiae ad petitionem of judgment by 
the ſaid proctor, and with the aſſent of ſix doctors (naming them) the ſeid court, 
vident procancellario adtunc aſſidentium, the ſaid Richard Bentley ſe- 5 1 3 
cundum conſuetudinem curiae et uniwerſitatis praedictarum a toto tem- ſuſpended 
fore praedicto ufitatam et approbatam pro contemptu ills ſuſpenſus from all de- 
by gradu ſuſcepto, et per eandem curiam adtunc et ibidems 
ut ob omni gradu ſuſcepto, et per eandem curiam adtunc et ibidem 
, ronuntiatus fuit eſſe fic fuſpenſus : that there is, and time out of 
mind has been, a cuſtom within the ſaid univerſity, that the chan- Cuſtom to 
cellor or vice-chancellor of the ſaid univerſity vel eus locumtenens danone 
| . | '* 78 | a * 
| quandam congregationem confiſtentem de eodem cancellario aut procan- * 
collario wel ejus locumtenente et magiſtris regentibus et non regentibus 
infra uni verſitatem Cantabrigiae praedictam ręſidentibus infra limites 
enuſidem univenſitatis ſummonere et convocare poterit quandocunque 
flacuerit; and that the congregation ſo ſummoned and convened Cuſtom for the 
o Am1cns ber ean d. 5 | | congregation 
quoſiibet gradus academicos per eandem uni verſitatem ſecundum con- 10 Geprive for 
| ſuetudines ejuſdem untver fitatts conceſſos ab aliqua perſona infra uni- contumacy, 
| qerſitatem illam refidente propter contumaciam talis perſonae aut aliam Cc. 


et eoſdem gradus aut eorum aliquos eidem per ſonae ſupra ſuam purga- 

tem aut ſummiſſionem reſtituere de tempore in tempus ſecundum ſuam 

diſcretionem poterit et per totum tempus praedictum uſa fuit et conſue- 
vt : that at a congregation of the ſaid univerfity according to the Congregation 
cuſtom by the ſaid Dr. Thomas Gooch vice-chancellor, &c. eee 
moned and convened the ſeventeenth of October 1718, within the en 
ſaid univerſity and town held, the ſaid vice-chancellor narravit 

traedictis magiſtris fic convocatis et conventis contemptum praedi- 

dum, et eorum judicium de praemiſſis petiit, ſuper quo viſis et intel. 
his atibus et recordis curiae praedictae, necnon lectis et auditis de- Grace put up. 
bhtrombus praedictis, quaedam gratia five placitum de eodem Ri- 
cards Bentley propgſita fuit ſecundum conſuetudines infra uni verſita- 

em praedictam in ea parte a foto tempore ſupradicto uſitatas in his 

verbis: Cum reverendus vir Richardus Bentley collegii Trinitatis 

moziſter ad ſummos in hac univerſitate titulos et honores veſiro favore 

Gudum promotus adeo fe immemorem et loci ſus et wveſtrae authoritatis 

dederit, ut debite ſummonitus ad comparendum et reſpondendum in 

eaufa coram procancellario obedientiam recuſaverit, miniſtrum uni- 

rerftatis ſummonentem indignis modis trafavit, procancellarium et 

capita collegiorum opprobriis impetiverit, juriſdictionem dengue uni- 

verfitatis longo uſu regiis chartis et auctoritate parliamenti flabi- 

lam pro nibilo habendam eſſe declaraverit ; cumque idem Ni- 
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1338 Hil. Term 10 Georgii regis. 
| chardus Bentley ſuper his cauſis ab omni gradu ſuſpenſus furrit, 2 

poſtea per tres dies juridicos expectatus comparere tamen neglexerit: 
PliwKuceat vobis, ut dictus Richardus Bentley ab omni gradu titub . 
Dr. Bentley jure in bac univerſitate dejiciatur et excludatur : et ſuperinde in 

| 2 5 2 I ofa" Richardus Bentley per ſententiam et congregationem ſecundum qm. 
ſuetudines uni verſitatis praediftae a toto tempore praedicto uſitgy; 

ab omni gradu titulo et jure in eadem univenſitate dęjectus et ex. 

cluſus fuit: quodque idem Richardus Bentley authoritati ejuſhn 
untverfitatis ſe ſubmittere neglexerit et recuſaverit, et bucuſque ng. 

exit et recuſat : et his de cauſis pragfatum Richardum Bentley af 
gradus academicos in brevi praedicto mentionatos non reſtituimus, + 


eum fic in contemptu remanentem reſtituere vel reſiitut facere ſahy 
authoritate academica non poſſumus, , 


A. Snape procan. 


Laſt Trinity term this caſe was argued by Mr. ſerjeant Cheſt, 
for Dr. Bentley, and by Mr. ſerjeant Comyns for the univerſity, 
and at that time the whole court, viz. Pratt chief juſtice, Pow, 
Eyre, and Forteſcue, juſtices, were ſtrong of opinion, that the r- 
turn was ill, and that a peremptory mandamus ought to iflue ; hi 
ving before reſolved, that a mandamus would well lie in this cat, 
becauſe theſe degrees in the univerſity were to be looked on x 
more than bare titles of honour, or precedency, ſeveral temporil 
advantages being annexed to them by acts of parliament. And 
this term the merits of the return were argued by Mr, Reeve for 
Dr. Bentley, and Mr. Attorney General Yorke for the univerſity, 

Retora ofa Mr. Reeve for Dr, Bentley admitted, that if the univerſity had fe- 
vißtor good in turned, that the King was their viſitor, as they might have done, 
a mandamus. | 
it would have put an end to the diſpute here; but not having fe- 
turned, that they had a viſitor, if it appears by the return that the 
proceedings in the univerſity have not been agreeable to the rule 
of juſtice, a peremptory mandamus ought to iſſue. He infiſted, 
when degrees in the univerſity were conferred upon a perſon, he 
had thercby a freehold in them, and would be intituled to ſeveri 
privileges of Privileges and advantages annexed to them by acts of parliament 
orafuares in of which this Court mult take notice. By 27 Hen. 8-6 13. ell. 
= auivert- 23. doctors in divinity, batchelors in divinity, &c. may purchaſe 
8 and take diſpenſations to hold two benefices with cure of ſouls 

Sc. By 13 Eliz. c. 18. ſef. 6. a batchelor of divinity may be 

admitted to a benefice of above 301. per annum in the Queens 
books, Incumbents of churches in cities and towns corporat 
united purſuant to 17 Car. 2. c. 3. ſect. 6. mult be graduates o 
one of the univerſitics in this kingdom. And graduates in the un- 
verſities are intituled to ſeveral privileges by the canons of 1003, 

C6008 41, 337 1 1 
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In this return the univerſity rely on two things : 


3 ſuſpenſion of Dr. Bentley from his degrees by the vice- 


chancellor's court. 
2. A deprivation of them by the convocation. 


As to the 98 he inſiſted it was not legal. For the ſup- 
port of it he ſaid, the n rely: . 


1. On a cuſtom. 


2. 1 he letters patent of Queen Elizabeth, 1n which re 18 chat 
clauſe, uod nullus Jule cianius ſeu judex ſe intromittat, Gc. 


„The act of 13 Elia. . the ſaid letters patent, and 
the liberties and franchiſes of the univerſity, | 


And he would. firſt conſider that clauſe of nullus ;ufliciarius ſon 
judex ſe intromittat, &c, becauſe it was ſtrongly urged for the 
univerſity, that by that clauſe this court was excluded from all 
juriſdiction of inquiring into their proceedings in this caſe. But he 
faid, this was no more than a grant of conuſance of pleas excluſive à grant of 


of other courts, and muſt be governed by the rules the law has boldiog plea, 


Tc, with a 


provided relating to ſuch fort of grants, by which the courts above 17... 


are not deprived abſolutely of juriſdiction. For if an action is Jade | ine. 


commenced in this court againſt a ſcholar of the univerſity, the wege e. ir 
univerſity may claim conuſance of the plea by virtue of theſe letters aa pc 
patent, and the act of parliament; and if they make their claim nuſance. 
properly, and in time, it muſt be allowed, and the proceedings 
| here will be ſtopt. But if the univerfity does not make their 

claim the firſt day, this court will proceed notwithſtanding this 

grant, And ſo was it held H. 11 Ann. B. R. Perne verſ. Man- perne verſ 
ners; where caſe was brought againſt the defendant, a member of 3 
the univerſity, inhabiting within their juriſdiction. The bill was 1 7 « 
of Eaſter term 11 Ann. and the defendant had an imparlance till 
the firſt day of T; rinity term following; after which, and before Claim of 0 
plea pleaded, the univerſity of Cambridge by their attorney de- 1 
manded conuſance, and ſet out the letters patent, and act of par- day. 
liament of Queen Elizabeth before mentioned ; and the claim was 
diſallowed, becauſe it was not made the firſt day. And it was 

then held by the court, that as to the grantee of the franchiſe, 

there was no difference as to the claim between a grant of a general 


conuſance, and a grant of conuſance with excluſive words; and 


on a grant of general conuſance the claim muſt be before impar- Tz 


lance. 


Hil. Term 10 Georgii regis 1 339 


3 


6 8 * 2 — — — — — « 
r m Ms So. ne LEI WIRD CS 7 x 2 fo 2 a 
— —— — — Der 8 8 X . * 


Nee ET RN; x Re - " _ >. 7 
TE ISR SPONDU EEPIT SER ͤ ͤ d . THIA: 2 
- Sr 4 > 


AS SEE WOT at 
>= AIRS Ie — — — — 


1 7 
e 


— I ns 5 Sd AE. 


COD © >< — 23 2 þ 5 —— 2 ng N Ne ee ob TONY A. oe” * * ws 3 = l - 
ES EE ES IT ONS 4 - " . ; — "RC —— CI vi eee | 
— eee eee eee ee eee ee ee ee eee eee ee Ee ů—— B 0707;ðð«̃ — . ns; 7 
— — —.— PRs ION - - —_— _— n 
- Sy He — _ o - _—_ = "Y 1% nt = om, . — 2 = = 4 e = — — e 3 5 
ni gry NY RS ETA W hoc: 


— N — — OO 
n 
= 3 > 
r 


5 r Soy rune ery 8 S 5 r 
2 * n F 
—— RE SD «3 > 2 C 8 


By 


0 LIFE" . —— = * — hs — 8 " 4 _ m — 
23 . DIA nearer ĩð 3 — — . c ——— eg — * * 


r Tf Sa I — 2 2 2 =: 
1.8 . ga Ar EEG 2 2 $28 4 5 a or 


K IE Ee I EInY — DD £75 BY — — 
2 S ee Be lt FFP ͤ ͤ v0 T5 moron inane Ee 
by . —— 11 U— — — wade. Thos — : * 
. - 2: pt 23 2 Pants M — 


— — ev ps — 
SP n 


= — NE . 


— ide wipe age es 
fo ar — 


7 
* 135 
WER 
Tt 
5 K 
1 
OS, * 
617 
; 1 
$ 
N 1 
y * 
uy 
- # 4 1 
"$3 
. 
7 7 . 
I'S 
4 : 
Hl 
1 
U 
„ 
11 1 
6 
. 
* 7 
7 1 74 
1 
5 7 
1 1 
. 
. y 
bz 
SK 
= - 
EL 
1 
4 IF: 
1 
41 
. 
' BEI 
5 
q ! 
3 
\Ft 
1 
8 4} 4 
1 
Bae > 
1 
Ne £ 
4 1 
1 
> 
*,4 _ 
v2 » 
48 
* 
J 3 
'Q; 1 
# WM 
2. 
1Y N 5 
1 
. 1 
& 1 
ZN 
2 4 
q . 
ef 
Fi * N 
Ih 7 
2 
17 
Ky 
EL 
11 
' 


£4 
"x 

1 
1 


; 
1 
ö 
1 
Þ 
1 
1 
54 


5 — 


— 


N n 
n 7 £ * * 


* wb . & TE 
- ax HRS”. ; 
ky RE Ye rnb! a orgs ne ey, 
- > 


tt. 


. 44. F, ed a 4 
4 a 


1340 


5 
(7 M - 
FERRY _ 


Hil. Term 10 Georgii regis. 


t Sid. 103. 
1 Lev. 89. 


* 
A. 


lance. Connfance cannot be demanded after the tenant has male 
default. Mich. 3 Hen. 6. 10. That conuſance cannot be demand. 


ed after an imparlance. Mich. 6 Hen. 7. 9. Then they held, that 
the act of parliament made no difference, becauſe that confirmed 
this franchiſe only as it was granted, vi. a grant of excluſſpe 
conuſance; but the claim of it muſt be according to the rules ot 
law. Indeed in that caſe it was held, there was this difference 
to the defendant in the action between a grant of a general conu. 


ſance, and of an exclufive conuſance; the firſt the defendant can. 


not plead to the juriſdiction of the court, the laſt if he comes in 


time he may; from which caſe it appears, the court looked upon 


this grant only as a grant of an excluſive conuſance, and that the 
act of parliament only confirmed it as ſuch, and put it upon the 


{ſame foot as ſuch grants ſtood in law in caſes of grants of excly. 
| five conuſance, and that this court is not thereby excluded from 


> 


examining into their proceedings. 


He admitted, that the facts ſet out in the return were con- 
tempts to the vice-chancellor's court, which they might haue 
puniſhed, if they proceeded according to the rules of law, He 


ſaid, that court was a court of record, and therefore might have 


ſet a fine, and impriſoned the party till it was paid, which is a 
proper puniſhment for a contempt ; but that ſuſpenſion is not a 


proper puniſhment for a contempt. A corporation could not 


ſuſpend a member of their body for a contempt to one of their 
courts. And if they had returned a cuſtom to ſuſpend for a con- 
tempt, it would have been an unxeaſonable cuſtom, and void. 


But here no ſuch cuſtom is returned, but only that they ſuſpended 


Richardum Bentley ſecundum conſuetudinem curiae, which is not 
ſufficient ; for the cuſtom, if any ſuch, ought to have been return- 
ed particularly, Beſides, they muſt have ſome other way to pu- 
niſh contempts to the vice-chancellor's court ; for if a perſon, that 


is not a graduate in the univerſity, ſhould commit a contempt to 


that court, certainly they have a way to puniſh him; but that 
could not be by ſuſpending him from any degrees, becauſe he has 
none. pes e 


In the next place he ſaid, that as it ſtands upon this return, the 
contempt was not ſufficiently made to appear to the vice-chan- 


cellor's court. For it is alleged, that Robert Grove the regiſter 
_ exhubuit depgfitiones dicti Edwardi Clark, bedelli et miniftri curiae, 


ut praefertur, de contemptu  praedifdo, which depoſitions being then 


and there read, per confiderationem ejuſdem curiae the ſaid Richard 


Bentley was ſuſpended, Gc. 


8 | | > 1, | 


a a. ' 


— — 


2 


I. It is not alleged, theſe depoſitions were upon oath, and the 
word depoſitions does not import ex vi termini, that they were 
upon oath, 3 Inſt. 167. Latch 133. If in caſe of an indictment 
it ſhould: be juratores deponunt, it would be ill. 


2. It ought to appear, before whom the oath was taken, and that 
he had an authority to adminiſter the oath. | 


z. It is ſaid depgſitiones de contemptu ; now poſſibly the depoſitions 


might clear the doctor of the contempt, for it is not ſaid, the de- 


poſitions made out the contempt. 


He inſiſted, that the return to this mandamus ought to be as 
certain as a conviction, that the court may judge upon it; becauſe 


the party has no way to anſwer it, but by falſifying the facts re- 
turned, in an action for a falſe return; and in this caſe, if an action 
was brought to falſify the return as to that part relating to the depoſi- 
tions, if it ſhould appear on the trial, the depoſitions were not upon 
oath, yet the plaintiff could not recover, becauſe they are not al- 
leged ſo to be in the return; and yet if they were not upon oath, 


vice-chancellor's court ſhould not have proceeded upon them. 


But ſuppoſing theſe things ſhould be looked upon to be ſuffici- 


ently alleged; yet the ſuſpenſion by the vice-chancellor's court is 


void, becauſe it is ſet out in the return, that the chancellor, maſ- 
ters and ſcholars, uſed to confer degrees, and to ſuſpend them, and 
remove perſons from them ; ſo that the power of ſuſpending de- 


| grees is in the whole body, but here the ſuſpenſion was by the vice- 


chancellor's court, which is not the whole body, and that court has 


no power to ſuſpend. For which reaſons the ſuſpenſion by the 


the vice chancellor's court muſt fall to the ground. 


2. As to depriving Dr. Bentley of his degrees by the congre- 


vation, Mr. Reeve infiſted, the proceedings were arbitrary and il- 
legal. The cuſtom is returned, that the congregation have time 


out of mind uſed to deprive any perſon reſiding within the univer- 
ity of any academical degrees conferred by the ſaid univerſity, 


propter contumaciam talis perſonae, vel aliam juſtam ef rationabilem 


canuſam. 


1. He ſaid, that the return had not brought Dr. Bentley within 


their juriſdiction, as the cuſtom is laid; for it is not averred, that he 


reſided within the univerſity. 
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2. It is not laid in the cutie! to what court, or to whom, the 
perſon to be degraded 1 1s to be guilty of e 


3. Though it is ſaid, they may degrade for iber reaforkble cauſe, 
yet here no reaſonable cauſe appears, for it cannot be a reaſonable 
cauſe for the congregation to degrade for a contempt or contuma 

to another court; and it is not ſaid he was "oY of contumacy 
to the congregation. 


4. It came very odly belovs the congregation, for it did not come 
by way of appeal, but the vice-chancellor narravit, Sc. 


No depriva- But he relied upon it, that there was a : fatal fault i in the return, 
tion by ide ꝓyhich could not be anſwered; which was, that it did not appear, 
10 * the doctor was ſummoned, or had notice of theſe proceedings againſt 
fity without him, ſo that he had no opportunity to make his defenſe. And to 
OS condemn a perſon, without hearing him, or giving him an opportu- 
ad a nity of defending himſelf, was contrary to natural juſtice; and ſuch 
proceedings have been always held illegal and void by this court, 

9 E. 4. 14. a. 11 C. 99. Ja. Bagg's caſe. 1 Sid. 14. 2 Sid. 

Re ver ſ. Cbampian. 4 Mod. 37. Glide's caſe. Ana ſo it was 


held in ſerjeant Whitaker's caſe, when he was removed from bein 


mus „ 


3 Fe That it is no objection, to ſay the univerſity courts proceel 


take notice, according to the rules of the civil law; for that not being alleged in 
the univerſity 


courts proceed the return, this court can take no notice of it : and ſaying theſe 


according to things were done ſecundum conſuetudinem, is nothing, for the cul- 


the rules of 


the civil law,” mn ought to be ſpecially ſet out in the return. For which realons 


he inſiſted, the matter in the return did not excuſe the diſobedience 
of the writ, and therefore he prayed a prev piety mandamus might 
iſſue. 


He ſaid, as to the point of want of ſummons, he did admit, un. 
leſs this caſe could be diſtinguiſhed from the caſes of members dl 
corporations, it would be againſt the univerſity. The caſe, he ſaid, 
was of great conſequence, becauſe the franchiſes and privileges of the 


of the members thereof on the other. 
Two things muſt be took for granted: 


I : That every fact well laid in the return muſt be took to be ng 
2 | = 2. 1 


recorder of Muck to d be reftored to which he brought his andi. 


Mr. Attorney General Yorke e contra argued for the unter 


univerſity were concerned on one hand, and the 5 and lune 


9 


— 


m 10 Georgii regis. 


— 


Hil. Ter 


2. That it would be no objection againſt the proceedings of the 
;niverſity, that they were contrary to the rules of the common 


hw, provided they were warranted by their cuſtoms and charter 
confirmed by act of parliament. | rte: 


That there were two general queſtions in this caſe: 


;. If a writ of mandamus lay J to reſtore Dr. Bentley to his 
academical degrees ? - b 


2, If the cauſe of depriving the doctor of them, {et out in the 
return, is ſufficient, and the return good ? 
As to the firſt, the court having already determined, the writ 


was good, and well lay, he would acquieſce under that determi- 
nation. | 

But as the other ſide had agreed, that if the univerſity had re- 
turned a viſitor, it would have put an end to this mandamus ; fo 
he could not but obſerve, that if there was a viſitor, if the doctor 


was aggrieved by theſe proceedings in the univerſity, he might 
have made his application there. 2 


As to the ſecond, the return conſiſts of two parts : 
1. The ſuſpenſion by the vice-chancellor's court. 
2. The degradation by the congregation. 


If either of them is ſufficiently juſtified, the return will be 
good, and no peremptory mandamus ought to go. 


4 


Firſt he ſaid, he would confider the validity of the ſuſpenſion. | 


As to the objections to the form, they would receive plain an- 
ſwers; but as to the objection, that Dr. Bentley was not heard 
againſt the contempt in the vice-chancellor's court, and that it was 


againſt natural juſtice, a man ſhould be condemned, without being 
heard; he anſwered, that it muſt be admitted, there was no ne- 


ceſſity, that Dr. Bentley ſhould: be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient, Now he 
had an opportunity to be heard, for he was ſerved with proceſs to 
appear at the next court, and if he had paid obedience to that pro- 
ceſs, he had heard the charge againſt him, to which he might 
have been heard. 7 5 


That 
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1 is That there was no | neceſſity to iffue out a ſommons, Or to give 
3 en him new notice, to come and anfwer the contempt; for if a per. , A 
a contempt to ſon commits a contempt to this court, of the court of Chancery, 18 NC 
the court, 55 by declaring he will not obey the proceſs of the court, by beating = 
9 an officer executing the proceſs of the courts, or by ſpeaking e. An 
ſaying he will flecting or contemptuous words of any of the judges; upon an off. the 
OY che davit made of the fact, he will be committed, without hearing Wl ſulp 
n bim; for it is looked on to be a vain thing, when he has com. freel 
cer, an at mitted a contempt before, to make a rule of court, to give an 6; ben 
cba e portunity of committing a new contempt againſt it. This is the ae 
lein him a rule in this Coart, and in Chancery; and it is alſo the rule in tie Ste 
day o be canon and civil laws. And that is very confiderable in this caſe, i pow 
_ becauſe the proceeding of the vice-chancellor's court is according to | degr 
thoſe laws. In the civil law there is a diſtinction between ©. erecl 
tumaciam preſumptivam and contumaciam manifeſlam. Calvin Le. later 


vile 


con, contumacia. Alciati praxis, fol. 92, 93, 99. Contra con- away 


tumacem foteſt procedi abſque ulla nova citatione. Menſingerius FI 
Proceeding in obſer. ad idem. Decret. L. 2. tit. 6, or 96. de contumaci. The page 
vice chancel- proceedings in the vice-chancellor's court being according to the 5 
lor's court aC- A 3 TFFFC  HRPIS 2, po R 3 capa 
cording to ci. Fales of the civil law, though this court ſhould examine them, yet = 
vil law. they muſt be ex:mined according to the rules of that law. | ch 
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The cauſe of ſuit was within the juriſdiction of the vice-chancel- 

lor's court, and this was a contempt in that cauſe; and if that court 

| had a juriſdiction, all the objections as to the irregularity of the 
proceedings will be out of the caſe. ; Their proceedings are con- 

Crown cannot firmed by Queen Eligabeth by her letters patent, as far as ſhe could 
eee pe do it; but the crown cannot erect a court to proceed according to 
cording to the civil law by charter, therefore an act of parliament was neceſ- 
civil lau. fary: an act accordingly paſſed, to confirm the letters patent, in 
which the excluſive words are exceeding ſtrong, as well as the con- 
firmation of all their liberties, privileges, &c. That their pro- 

ccedings are acccording to the civil law, Hale chief juſtice in hi 

Hiſtory of the law takes notice, 33, 34. Mich. 8 Hen. 4. rot. 42. 

And in the cafe of Manners and Perne, Hil. 1 Ann. B. R. it wi 

infiſted on in the argument of that caſe, and not denied, that their 

| proceedings were by the civil law. Beſides, every fact alleged to be 
done in the return is ſaid ſo to be, ſecundum com ſuetudinem, Ec. dl 

the univerſity ; and fo is the ſuſpenſion alledged to be. -= 


Wo 
dictic 
It m 

certic 
dicti 
their 
dam 


8 But it has been objected, that it is not enough to ſay, Dr. Bently 
In inferior. was ſuſpended, Ge. ſecundum conſuetudinem, Gc. but there ought 
Rs to be a cuſtom particularly ſet out for that purpoſe. To which be 
ſeeundum con- anſwered, that in proceedings in inferior courts it is always allowed, 
ſuctuainen eu to fay they were ſecundum conſuetudinem curiae. f 
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As to the objection, that ſuſpenſion from the academical degrees 
is not a proper puniſhment for a contempt to a court; he anſwered, 
that by the rules of the civil law it is the only proper puniſhment. 
And it is like an outlawry in the temporal courts, it is to compel 
the party to come in and anſwer; and upon his doing that, the 
ſuſpenſion is took off. And theſe degrees cannot properly be called 
freeholds, nor civil temporal rights; they were originally only in Pegrees in 
nature of licences to profeſſors in ſeveral profeſſorſhips, and are now INE; 
titles of diſtinction and precedence. The power of granting de- 
grees flows from the crown. If the crown erects an univerſity, the 
power of conferring degrees is incident to the grant. Some old 
degrees the univerſity have abrogated, ſome new ones they have 
erected ; and they are took notice of in acts of parliament for col= 
lateral purpoſes ; | and though the acts have annexed collateral pri- 
vileges to them, that will not alter the nature of them, nor take 
away the power the univerſity had over them before ; no more than 
if it ſhould be enacted by an act of parliament, that none but ſuch 
as were educated at Eaton, Weſtminſter, or Wincheſter, ſhould be 
capable of degrees, would it reſtrain the univerſity from exerciſing 
the power they have over degrees, upon ſuch perſons educated at 
thoſe ſchools, upon whom they ſhould be conferred. It does not 
follow, that if temporal rights are annexed to theſe degrees, the 
univerſity would be deprived of their power of degrading. A biſhop 
has a freehold in his biſhoprick, and a right to fit and vote in par- 
| lament; yet he may be deprived by his metropolitan. Biſhop of 
St, David's verſ. Lucy, 1 Salk. 135. the eccleſiaſtical court may 
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| excommunicate for a contempt, and that affects the party's tem- 

poral rights of ſuing, &c. This puniſhment by ſuſpenſion 

does not differ in reaſon from thoſe caſes. Therefore he con- 

= ee this ſuſpenſion was a proper puniſhment for the con- 

eenpt. 5 

n The eſtabliſhing, that the vice-chancellor's court had a juriſ . 

ve dition, lets in the excluſive clauſes, and they muſt take place, 

i It mutt be admitted in this caſe, that neither a prohibition, nor a 

e for ar, would have lain in this caſe. And if they have a juriſ- 

of diction, and the excluſive clauſes take place, the irregularity of 

Fi proceedings cannot be examined in this court on a man- | 
amus. # | | 

ley Tf ee EI IS f EY gre" 2 

oht courts have a juriſdiction and power to proceed by rules diff. 

50 rent from the common law, this court will not examine into te 


reoularity of their proceedings on a mandamus. And therefore if 5 
a mandamus is granted, to reſtore a fellow of a college; if they 
7 0 5 | return 
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| e return a viſitor, though his ſentence has been irregular, it is no 

examinable here. 1 Lev. 23, 65. 4 Mod. 106. Philips verſ. Ber, 

So if the eccleſiaſtical court excommunicates a perſon without a c. 
tation, this court will not grant a prohibition ; but the party muſ 
appeal. When a prohibition is granted to the vice-chancellor's cour 
for not granting a copy of a libel, it is by reaſon of the expreſs worde 
of an act of parliament. And if an act of parliament: ſhould: enag 
that no certiorari ſhould lie, to remove convictions: of juſtices of 
peace for ſuch and ſuch offenſes ; though the juſtice of peace ſhould 
convict the party without ſummoning him, no certiorari would be 
granted by this court, to remove ſuch a conviction. 


— 


* * * 
—— 


r 
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As to the objection, that by this means the vice-chancellor's cour 
would have an uncontrolable juriſdiction without appeal; and thy 
it was unreaſonable, a man ſhould be concluded by the: firſt deter. 
mination ; he anſwered, an appeal lay from the vice- chancellor 
court to the congregation. {But note, that does not appear by the 
return.] However, this depended on a poſitive law, which wx 
made ſuch by confirming the privileges of the univerſity: by the ad 
of parliament, | EY 801 
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2. As to the objections againſt the degradation by the congregs. 
tion, he ſaid they were, ode , Tally, 


1. As to the power they had to degrade. 
2. As to the manner of their proceedings. 


He faid, that what had before been urged to ſupport the ſuſpen- 
ſion, might properly be applied to ſupport this degradation, without 
repetition, But he farther inſiſted upon it, that the whole 
ceeding againſt Dr. Bentley ought to be conſidered as the act of the 

court of the univerſity. For by the letters patent the grant is to 
Note, the con- the chancellor, maſters, and ſcholars, that they, vis. the cha- 
gregationd0es cellor, maſters, and ſcholars, which is the whole body of the uni 
not conſiſt of 5 ack | F- v3 
the chancellor, Verfity, and their /oca tenentes, ſhould have conuſance, Cc. and 
maſters, and therefore the congregation are to be conſidered as the judges of the 
ere res be court, and the vice-chancellor only as their official: that the cout 
whole body; uſually held before the vice-chancellor, might be held before the, 
uu he _ Congregation : that by the civil law, where there is a commilſſary, 
4 , | . AS mo - FR 3 
vice chancel. he has only part of the juriſdiction, the reſt remains in the ord- 
lor, or his J. nary, and that the ordinary may proceed upon a report made 0) 
2 1,2 his official, So here, the congregation might proceed upon the 
magiſtris _ | | 4 | Aa Fs, ee 10 
7:gentibus e report of the vice- chancellor, which in this caſe he made 
non regentibus, them, | | . l 3 1 N 
reſiding wit ⸗ 2 | | mm 
in the univer- | | 
ſity. 
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As to the objection, which he ſaid had been made, that if the 
degradation ſtood, Dr. Bentley would be deprived of his degrees, 
without ever being heard, without proſpect of being reſtored; he 
anſwered, that this was but in nature of a proceſs, to compel Dr. 
Bentley to come in and appear, Sc. and that it is the general rule 
of all courts, and of all laws, that when the party comes and 
clears his contempt, he ſhall be reſtored, &c. Limv. cap, 18. con- 
{umacia. That this privilege of ſuſpending degrees, and degrading, 
was agreeable to the privileges all other univerſities enjoyed; and 
that it was neceſſary, that univerſities ſhould have ſuch a ſum- 
mary method of proceeding. For which reaſons he inſiſted, 
the return was good, and that no perem ptory mandamus ought 
to iſſue. 1 


Mr. Reeve by way of reply inſiſted, that though great ſtreſs had 
been laid upon the allegations in the return in its ſeveral parts, that 
the facts were done ſecundum conſuetudinem, &c. that was not ſuffi- 
cient to make the return good. For the grant in the letters patent 


ante tunc uſitatas: therefore if they have a method of proceeding 


| been averred ſpecially; and without it, this court cannot take no- 
tice of it under that general allegation, but muſt intend the pro- 
ceedings are according to the rules of the common law. It is true, 


proceedings are agreeable to the common law]; but if the rules of 
the common law are to be excluded, ſuch a cuſtom muſt be ſpe- 
clally ſet out. 


of the congregation, and that the congregation is held before the 
whole body; the firſt is not alleged ſo to be in the return; and as 


is not the whole body of the univerſity, 


| of Queen Elizabeth is, that the univerſity ſhould hold a court, to 
| hear and determine pleas, &c. ſecundum leges ef conſuetudines ſuas 


by the civil law, which has been always uſed, that ought to have 
in caſes of inferior courts ſuch an allegation is enough, becauſe their 


And as to the objection, that the vice-chancellor's court is part 


to the laſt, the congregation conſiſts of the chancellor or vice-chan- 
cellor, or his locum tenens, and the regents and non-regents, which 


February 7, 1723. lord chief juſtice Pratt delivered the opi- 
nion of the court, viz. of himſelf, Powys, Forteſcue and Ray- 
hond juſtices, that the return was ill; becauſe fince it is not ſhewn 
in the return, that the proceedings in the vice-chancellor's court 
or the congregation are according to the rules of the civil law, 
they muſt be intended to be agreeable to the rules of the ys 
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Degradation Jaw ; and if ſo, it not appearing the party has any redreſs by ap- 


0 goa plying to another court, this court will relieve him, if he has been 
* W:tnou ; 


lum moning proceeded againſt, and degraded, without being heard, which i; 


* 


party (when contrary to natural juſtice. This caſe therefore will fall under the 


there does not . | ing of members of corporations, which can 
ee rules for the removing of m Pofations, 4 cannot 


peil lies to be done, without ſummoning the party, and giving him an oppor. 
another m_ tunity of being heard. The caſes determined upon that head are ſo 
1 * numerous, and the rule fo well ſettled and known, that it cannot 
| now be diſputed ; for want of doing which, this ſuſpenſion or de. 
gradation cannot be ſupported. And therefore a peremptory man. 
damus was granted. ; wc 
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Thomas Knight, Eſq; again// Richard Cambridge. 
Error C. B. iner. Paſeh. 7 Geo. C. B. Nor. 677. 


Ambridge brought a writ of error upon a judgment given a- 
0 gainſt him in the Common Pleas, in an action brought by the 
| plaintiff upon a policy of inſurance of the ſhip Riga Mer- 
chant, at and from Port Mahone to London. And ſerjeant Bran- 
toaite for the plaintiff in error inſiſted, that the judgment was 
erroneous, becauſe the breach was ill aſſigned: becauſe the policy 
was, that the defendant Cambridge ſhould inſure the ſaid ſhip, 
among other things, againſt the barretry of the maſter, and all 
other dangers, damages, and misfortunes, which ſhould happen to 


8. C. 8 Mod, 
231. 

1 Stra. 58 1. 
. | 


The policy 
inſured againſt 
the barretry 
of the maſter : 
the breach 
was, that the 
ſhip was loſt 
by the fraud 
and negle& of 
the maſter, 


| the prejudice and damage of the faid ſhip ; and the breach afſigned 
was, that the ſhip in the ſaid voyage, per fraudem et neghgentiam 


magi/tri navis praedietae depreſſa et ſubmerſa fuit, et fotaliter per- 
dita et amiſſa fuit, et nullius valoris devenit. This he inſiſted, was 
not within the meaning of the word barretry, but the breach 
ſhould have been expreſs, that the ſhip was loſt by the barretry of 
the maſter. Beſides the owner of the goods has a remedy againſt 
the owners of the ſhip, for any prejudice he receives by the fraud 
or neglect of the maſter; and therefore there is the leſs reaſon, 
the inſurer ſhould be liable. Beſides, if the word barretry ſhould 
import fraud, yet it does not import neglect; and the fact here 
alleged is, that tlie ſhip was loſt by the fraud and neglect of the 
maſter, But the court was unanimous of opinion, that there was 
no occaſion to aver the fact in the very words of the policy, but 
if the fact alleged came within the meaning of the words in the 
policy, it is ſufficient. Now barretry imports fraud, Du Freſne 
Ghar. verbo barataria, fraus, dilus. And he that commits a 
fraud, may properly be ſaid to be guilty of a neglect, vig. of his 
duty. Barretry of a maſter is not to be confined to the maſter's 

© SO - lunning 


Breach aſſign- 
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meaning of 
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good. 
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running away with the ſhip: and the general words in the poli 
ought to be conſtrued, to extend to loſſes of the like nature % 

| thoſe mentioned before: now loſſes ariſing from the fraud of the 
maſter are of the ſame nature, as if he had run away with the ſhi 
ſuppoſing barretry was to be confined to that, which it is not, be. 
cauſe it impotts any fraud. And judgment was affirmed, April 2y 
1724. on 


Philip Wilkinſon againft Bir Peter Meyer. 


© C. 3 Mod. Ovenant upon an indenture, dated the 19th of Aug 1720 
5 made between the plaintiff of the one part, and the defendant 
A ee of of the other, whereby the plaintiff, in conſideration of 14361, 19; 
{bout regi- to be paid to him as therein after mentioned by the defendant, cove. 
ſtring con- nanted for himſelf, Cc. that he, his executors or adminiſtrator, 
* 1 g ſhould on or before the 25th of March next enſuing transfer, &. 
8. . too the defendant, his executors, adminiſtrators and aſſigns, all fuch 
ſtock, bonds, notes, bills, and money, as the South-Sea company 

ſhould allow, deliver, and pay, to the proprietors of lottery an. 

nuities, for 1277 J. 1s. 6d. capital ſtock in the lottery annuiti 

at 5 per cent, then already ſubſcribed into the ſaid company by « 

in the name of the ſaid plaintiff, with all dividends, profits, &. 

and the defendant, in conſideration of the premiſes, for himſelf, &. 

_ covenanted with the plaintiff, that he, Sc. ſhould within the time 
aforeſaid accept all the ſaid ſtock, bonds, &c. which ſhould be 

given by the South-Sea company for the 1277 J. 15. 6 d. lottey 
annuities, Fc. and would pay 1436 J. 105. for the ſame: and for 
non-payment of the 1436/7. 10s. the action of covenant wa 
brought. After oyer of the indenture, the defendant by leave 6 

the court pleaded four ſeveral matters in bar; the laſt of which 

Was, that neither the contract in the declaration mentioned, nor 

any abſtract or memorial thereof, was entred and regiſtred in tit 

South-Sea company's book, as is required by the ſtatute in that cal 

made and provided. To the three firſt the plaintiff had judgment 

upon demurrer ; and as to the laſt plea, the plaintiff took ifiue 

_ which being tried the fitting after laſt Michaclmas term before lor 

chief juſtice Pratt in London, the plaintiff produced the regiſter 

book of the South-Sea company, wherein a copy of the contral 
was entred verbatim, under which was ſubſcribed, © This is in 

my proper ule and benefit,” which was ſubſcribed by the plaintif 

with his own name, Philip Wilkinſon ; upon which the defendants 

counſel objecting, that the regiſter did not expreſs the name of tit 

perſon, for whoſe uſe and benefit the contract was made, according 

to the direction of the ſtatute, the ſtatute requiring the entry d 

expreſs the name of the perſon, for whoſe ute the contract " 

2 | | | | 5 mad 
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Eaſter Term 10 Georgii regis. 1351 
made, which felates to the time of making the contract, whereas i 
this entry only expreſſes the name of the perſon, for whoſe uſe and 
benefit it was at the tine of the regiſtring ; the chief juſtice Pratt 
directed the jury to find a verdict for the plaintiff for 1446 J. 105. 
but ſubje& to 4 cafe to be made for the opinion of the court, and 
the poſtea was to be ſtayed in the mean time. Accordingly a caſe 
was ſettled by the council on both ſides, and figned by Sir Clement 
Wearg for the plaintiff, and Mr. Fazaterley for the defendant, 
which ſtated the contract in haec verba, and the breach aſſigned in 
the declaration, and the pleas, and iſſue, and evidence of the re- 
giſter as above; and farther, that no evidence was offered, that the | = 
contract was made for the benefit of any other perſon beſides the BM 
plaintiff, nor any that the ſaid contract was made for the uſe and _ - = 
benefit of the plaintiff only. And the 24th of April this term this 
caſe was argued by Mr. Strange for the plaintiff, and Mr. Faza- 
terley for the defendant. : = Ps 
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The clauſe in 7 Geo. I. tat. 2. par, 8. upon which this que- 
ſtion depends, is to this effect, That every contract for the ſale 
or purchaſe of ſubſcriptions or ſtock of the South-Sen com- 
« pany, Sc. which ſhall not be compounded by the parties thereto, 
« or intereſted therein, on or before the 29th of September 1721, 

J or an abſtract or memorial thereof, ſigned by the party intereſted 
« therein, and who ſhall be minded to take advantage of the ſame, 
* ſhall be entred and regiſtred in books, which are thereby required 
* to be provided for that purpoſe by the reſpective companies, to _— 
© whoſe capital ſuch ſtock, &c. do or ſhall relate, before the 1ſt 3 
of November 1721. and in default of ſuch entry and regiſter, 
* every ſuch contract, as to ſo much as ſhall remain unperformed 

and not compounded on or before the 29th of September 1721, 

* ſhall be void: and that ſuch entries ſhall expreſs the name of 

the parties or perſons for whoſe uſe or benefit ſuch contracts 
were made,” Is. - . 
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Mr. Fazakerley infiſted for the defendant, that the words of the 

| a(t were plain, that the name of the perſon for whoſe uſe or be- 
neat the contract was made muſt be expreſſed, which refers to the 

time of the making the contract; and the act intended ſo, becauſe 

it deſigned to diſcover what contracts were made for any of the di- 
rectors, who were ſo cunning, that they made none in their own 
names. But yet as this regiſter is, this contract might be made for 
the benefit of a director, who after might releaſe his equity or right 
to the plaintiff; and yet the regiſter will be true, But Mr, Strange 

for the plaintiff argued, that the preamble to this clauſe ſhewed 

hat the deſign of the parliament was, viz. for preventing a mul- 
uplicity of yexatious and doubtful ſuits concerning theſe contracts 
Oe in 
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in law or equity; therefore it directed the name of the perſon, "MY 
whoſe uſe or benefit ſuch contracts were made, ſhould be exgyeſſed 
in the entry and regiſter, that the defendant might know, who had 
a demand upon him; which in this caſe the defendant did; the 
intire contract being regiſtred : and by the import of the deed i 
appears to be for the plaintiff's benefit. And of that opinion waz 
the court; and Raymond juſtice ſaid, that this act being ex poſt fag, 
the conſtruction of the words ought not to be ſtrained, in order % 
defeat a contract, to the benefit whereof the party was well inti. 
tuled at the time the contract was made. Judgment was given for 
the plaintiff. + þ WES 


The inhabitants of Buckington apainſl the inhabitants 
of St. Michael Sebington in Somerſetſhire. 


S. C. 1Stra. N order made by two juſtices for removing Richard Allen 2 
hers 5 poor perſon to Buckington as the place of his laſt legal ſet. 
an lebe bim.  tlement, and an order confirming the ſame made at the quarter. 
ſelf to ſervice ſeſſions, being removed into the King's Bench by certiorari, the 
m—_ ot fact ſtated ſpecially in the order of ſeſſions was, that Richard Alle 
ſent, and ſerves Was bound an apprentice to J. S. in Buckington, and ſerved: him 
two years; in that pariſh fix months; afterwards 7. S. broke; upon which 
dry og Allen, without F,_$.'s direction or conſent, let himſelf. as a ſervant 
maſter was to J. N. Who lived in Sr. Michael Sebington, and ſerved him there 
broxe. two years: that afterwards J. S. delivered up to Allen his inden- 
ture of apprenticeſhip. And the court of King's Bench was uns- 
nimous of opinion, that Allen gained no ſettlement by his ſervice 
at Sebington, he having let himſelf without his maſter's conſent; 
and though the maſter had failed, yet that did not determine the 
apprenticeſhip, but the apprentice continued not {ur juris: and the 
maſter's delivering up of the indenture afterwards, if it ſhould be 
looked on as a ſubſequent conſent, will not make his letting him- 
ſelf good, ſo as to gain a ſettlement by his ſervice with J. N. but 
if he had let himſelf to F. N. with J. $.'s conſent, his ſervice 
would have made a ſettlement. 1 Saſk. 68, pariſhes of Caftor and 
Eccles. But Allen was ſettled in Buckington, where he was bound 
apprentice, and lived and ſerved his maſter above forty. days. 
The orders were confirmed. 
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ohn Stevenſon, jun. verſ. William Nevinſsi: mayor of 
Appleby, and the common-council of Appleby. 


JO a mandamus iſſued out of the King's Bench directed to the 

| defendants, commanding them to reſtore the plaintiff to the 
office of a common-council-man of the borough of Appleby in We/- 
| wrland, they among ſeveral other facts returned, that the plaintiff 
was not elected a common-council-man, as in the writ was ſuppo- 
ſed. To which return the plaintiff came in, and denied the ſeve- 


S. C. 1 Stra. 


583. . 
By the confti- | 
tution of a 

corporation by | i 
preſcription 1t 1 5 1 
was inſiſted, 1 


al material facts relied on by the defendants in their return; and woll be a | | 1 
among the reſt alleged, that the plaintiff was choſe a common- page: gu | 
council-man, as in the writ was alleged, and concluded to the Ns he L 
| country. Upon which as well as the other facts iſſue was Joined, inhabited in 
and the ſeveral iſſues were tried at the bar May 6, this term. And tr or ere 
| after the plaintiff had proved the fact of his being elected common- a burgage te. 


council-man, Mr. ſerjeant Pengelly for the defendants inſiſted, that ame ue 
by the conſtitution of the borough, which was by preſcription, o . 


| perſon was capable of being elected a common-council-man of the 
borough, who did not hold a burgage tenure, and alſo inhabit 
within the borough ; but the plaintiff inhabited in Bondgate, which 
was ſevered from the borough, and no part of it. To prove 
| which conſtitution, the firſt witneſs produced was one Richard 
| Widfe, But it being objected for the plaintiff, that he had a burg- 
age tenure, and alſo inhabited in the borough, and could not be a 
W witneſs, to prove a right in himfelf, and ſuch as had his qualifica- 
tions, excluſive of all others ; - which fa& being admitted, he was 
refuſed dy the court to be admitted to prove this conſtitution. 
But then one Mr. Lee was produced as a witneſs for the defen- 


was admitted he had no burgage tenure. Whereupon he was al- 
lowed by the court to be a good witneſs, 2s to the right fixing 


did not attempt to eſtabliſh the right in the inhabitants only. But 
alter a long examination a verdict was given for the plaintiff upon 


dants, to prove it, who was an inhabitant of the borough, but it 


in ſuch as had held burgage, and alſo were inhabitants, fince he 


7Q OE John | 


babited in the 
borough may 
be a witneſs to 
prove the 
conſtitution. 
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Upon an iſſue 
of non fuit ele- 
ct us on a man- 


damusto ſwear borough, being duly choſen; the defendant among ſeveral other 


an alderman 
of a corporati- 
on, the plain- 
tif maſt prove 
he received 
the ſacrament 
within a year 
before his - 
election, 


' fon ſhall for ever hereafter be elected, &c. into any the office 


expect this objection would be made at the trial, and came nd 


_ plaintiff before the trial, and then he would have provided to haue 
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John Tufton, Eſq; verſ. William Nevinſon, mayor of 
Appleby in Weſtmorlancg. 


1 a mandamus directed to the defendant, commanding hin 
to ſwear the plaintiff into the office of an alderman of thy 
facts returned, that the plaintiff was not elected an alderman, 2 
by the writ is ſuppoſed. And iflues being joined upon them, they 
came to be tried at the bar, Saturday May the gth this term. The 
plaintiff gave evidence, that he was elected alderman Monday he. 
fore Michaelmas 1723. But it was objected by Mr. ſerjeant Pe. 
gelly for the defendant, that Mr. Tufton ought to prove, he ha 
received the ſacrament within a year before his election; the ex. 
preſs words of the 13 Car. 2. cap. 1. par. 12. being, that no per. 


aforeſaid, that ſhall not have within one year next before ſuch 
election taken the ſacrament, &c. and in default thereof every ſuch 
election is declared to be void. To which Mr. Attorney Genen 
Yorke and ſerjeant Comyns anſwered for the plaintiff, that firſt a 
the time of the election no ſuch objection was made to Mr, Taft, 
and that they proved by witneſſes; therefore the plaintiff could nd 


prepared to make out that fact. But the defendant, if he intended 
to inſiſt on proof of this matter, ſhould have given notice to the 


proved it. Serjeant Comyns alſo ſaid, that the act 5 Geo. cap. b. 
for quieting and eſtabliſhing corporations, confirms perſons then in 
offices, &c. who had omitted receiving the ſacrament, as 13 Car.?. 
cap. 1. directs, and diſcharges them from all forfeitures for the 
ſame, and enacts that no perſon, who ſhould be thereafter” elecded, 


Sc. ſhould be removed by the corporation, or otherwiſe probe 


cuted for ſuch omiſſion, nor ſhould any incapacity or diſability, &. 
be incurred, by reaſon of the ſame, . unleſs ſuch perſon be ſo re- 
moved, or ſuch proſecution commenced, within fix months ater 


ſuch perſons being elected, &c. And Mr. Tufton was elected al 


derman Monday before Michaelmas 1723, ſo that above fix month 
are elapſed ſince the election. But the whole court were una 
mous in opinion: Firſt, that this caſe was not within the ad a 
the ſeventh of his Majeſty, becauſe the plaintiff never was admitted 
into the office, and therefore could not be removed, nor 1ncur 4 
forfeiture : Secondly, that it was incumbent on the plaintiff, 
prove that he had received the ſacrament, Sc. within a year be- 
fore his election, by 13 Car. 2. cap. 1. elſe his election was void, 
And ſo it was ſaid to have been ruled by lord chief. juſtice la 

| | | . | etw& 
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between the King and Musket, concerning a member of the corpo- e 
ration of Buckingham ; only a difference was there taken, that in verſ- Muſtett, 
caſe a member of a corporation had been long in poſſeſſion of his 

office, there ought to be notice given, that this would be inſiſted 

on at the trial. But here the plaintiff has never been admitted into 

the office, but ſued this mandamus to get himſelf ſworn in. As to 

| this, which was the fifth iſſue concerning the plaintiff's election, 

the jury by the direction of the court found for the defendant. As 

to the four other iſſues, they found for the plaintiff. 


Hugh Machell ver William Nevinſon, mayor of Ap- 
8 pleby in Weſtmorland. 15 


intiff 1 ce | . | mayor; tne 
plaintiff into the office of a common-council-man of the COYPOra- common. 


tion, being duly choſen. To which the defendant returned, that council had a 
the plaintiff was not elected a common-council-man, as by the OT EEO 
writ was ſuppoſed. Upon which iſſue being joined, the iſſue was council men: 
| tried at the bar, Saturday May q, this term. And upon the evi- a mejor part 
dence it appeared, that the corporation was a corporation by preſcrip- eee, 
tion, conſiſting of a mayor, twelve aldermen, and ſixteen common: cannot pro- 
council- men, beſides the freemen at large; that the mayor was beed to ſuch 
| 5 3 election of 

to be choſen out of the aldermen by the common- council, the alder- common- 
men to be choſen out of the common- council or freemen, and the council men. 
common- council to be choſen out of the freemen by the common- 
council; and if the common- council were equally divided, then the 
aldermen were to vote; and if they were equally divided alſo, then 
the mayor had a caſting vote: that the mayor was to ſerve for a year, 
and until another was choſen; that the members uſed to be ſummoned 
to meet to chuſe a mayor, by order of the old mayor, and no certain 
time was fixed for the choice of a mayor, it uſed to be about Mi- 
chaelmas; but 26 May 1674 an order was made by the mayor, al- 
dermen and common-council-men, that they ſhould for the future 

meet on the Monday before Michaelmas day every year, to chuſe a 
| mayor, under a penalty inflicted upon every one of them that wilfully 
abſented himſelf: that at other days, for filling up vacancies of al- 
dermen or common-council-men, the mayor uſed to ſummon the 
body, and they never uſed to meet without ſuch a ſummons ; and 
when they met, acquainted them with the vacancy, and with. the 
occalion of the meeting, and always ſent out a ſummons for the 
meeting on the day, which they called the charter day: that the 
mayor, eleven aldermen, and fifteen common-coyncil-men met 

23 September 17243, being the Monday before Michaelmas, in the 
| | KEE. - —— | Moothall : 


between Vavaſor and Hammond. And fo it was held in the cafe Vavator vert. 


T H E plaintiff ſued a mandamus out of the King's Bench, di- A corporation | 


rected to the defendant, commanding him to ſwear the met to chuſe a 
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Moothall : the mayor declared, their meeting was to elec a m 


cy of an alderman and common-council-man, and they would firſt 


evidence, of one Greg ſon choſe common-council-man on that dy 


election of the plaintiff; and it did not appear, but the mayor di. 
rected the going to that election, and that all the common-counci 
then living were preſent and conſenting. But all the witneſſes fo 
the plaintiff agreed, they never knew before this time an inſtance of 


Mr. Reeve and Mr. Bootle, inſiſted for the defendant: that upon 


council-man was a void election; for they ſaid, this being a cor- 


day was only for electing mayors, founded upon that order: that 
all the witneſſes agreed, the mayor uſed to declare the vacan- 
tion, when they were met, without ſuch direction; but that wasa 
elected aldermen and common-council-men this Monday before 


cil-man two years before the election in queſtion ; and they could 


| en Ba Yor; 
upon which ſome of the common-cauncil ſaid, there was a yacy. 


proceed to fill up thoſe vacancies ; but the mayor faid, they were 
filled up: upon which nine of the common-council withdrew into 
the council-chamber, fix of them ſaying in the Moothall with the 
mayor: the nine elected the plaintiff a common-council-man, and 
ſigned a paper purporting their election, and brought it, and ten. 
dred it to the mayor, and deſired him to ſwear the plaintiff; hut 
he refuſed, and ſaid, currat lex. The plaintiff attempted to prove 
that it was uſual to fill up vacancies the Monday before Micbdelna“ 
before they elected the mayor; but only one inſtance was given \ 


before the mayor was elected, and that but two years before the 


proceeding to fill up a Vacancy, without the mayor's declaring the 
vacancy, and directing them to proceed to fill it up, 


The facts appearing thus upon the evidence, Sir Thomas Pengelh 
his Majeſty's firſt ſerjeant, Sir Clement Wearg ſolicitor general, and 


the plaintiff's own evidence the election of him to be a common- 


poration by preſcription, the right and manner of election was to 
be governed by the uſage : that for the election of aldermen and 
common-council-men at any other time but this Monday before 
M, chaelmas, it was agreed, there ought to be a preceding fummons 
from the mayor for the corporation to meet : and ſo it was in caſe 
of election of mayors before the order in 1674: that fince 
that time a ſummons uſed to go to meet that day ; that that 


cies of aldermen and common-council-men, and direct the com- 
30n-council-men to proceed to an election, and did not know an 
inſtance to the contrary till this time. But indeed they ſaid, the 
common- council thought they had a right to proceed to ſuch elec- 


miſtake in them, for there was no uſage to found ſuch opinion up- 
on: that though ſome of the witneſſes ſaid, they had ſeveral times 


Mickaelmas before they elected the mayor; yet they could give but 
one inſtance, which was of one Greg ſon elected ſo common-coun- 


I not 
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Fa ay, but in that as other caſes they had a general memory of, 


though they could not recollect particular names, the mayor might 
direct the going to thoſe elections, and that all the common-coun- 
cil-men concurred in it: that the mayor's preſence being neceſſary 
at the meeting he onght to preſide, and for avoiding confuſion 
ought in reaſon to give directions, though he did not vote amon 
the common- council in the election; and that as the uſage gave the 
common-council a right of electing, the ſame uſage gave the mayor 
a right of directing when they ſhould proceed to the election. But 
in this caſe the mayor refuſed it, ſaid the vacancies were filled up, 

| cyrrat lex; that fix of the common-council did not go into the 
council- chamber, but ſtayed with the mayor; and therefore this not 
being a day appointed for chufing common-council-men, nor no 
ſummons for that purpoſe, part of the common-council, though the 
major part, could not elect to bind the reſt ; and therefore they con- 
cluded, this election of the plaintiff was a void election. 


: But Mr. Attorney General Yorke, ſerjeants Comyns and Probyn, 


Mr. Hungerford and Mr. Uſher, argued, that the election of the 
plaintiff was good. They ſaid, that what the defendant's counſel 
| inſiſted upon, was to put the whole power over the corporation in 
the mayor; and that to allow their objections, was to permit the 
| mayor to take advantage of his own default. They urged, the aſ- 
ſembly here was regularly held, that all the common-council in 
being were there, that the mayor himſelf had no vote in the election 
of aldermen or common-council-men ; that his preſence was ne- 
ceſſary in the Moothall, but his aſſent to or approbation of the 
election was not neceſſary; that the mayor's withdrawing, when 
they were in the council- chamber, could not diſſolve the common- 
council; then nine going into the council- chamber was a majority 
of the common- council, and their acts would bind the reſt, who 
might have come in if they would, as all the witneſſes proved: that 
the act of filling up the corporation was a neceſſary act, and ought 
to be ſupported, if by law it could. 


The court were unanimous of opinion, that the election was 


| damus to reſtore Coulter to the office of a capital burgeſs, it appear- 
| ed, that the power of removing a member was in the mayor and 
aldermen, or major part of them; the ſummons was of the whole 
corporation to elect a recorder; and after that election was made, 
the mayor and aldermen ſeparated themſelves from the reſt, and 
removed Coulter for miſbehaviour, Sc. and held the removal was 


R — | men, 


void for the reaſons given by the council for the defendant ; and 
| laid it was almoſt the ſame caſe with that of the King verſ. Carliſie The King 


corporation, T. 6 G. B. R. 1720, where upon a return to a man- verl. Carbile 
corporation. 


void, when these was no ſummons to meet as mayor and alder- 
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8. o 1 Stra. 
584. 

A new trial 
granted, be- 
cauſe the ver- 


againſt evi- 
dence, after 


on a traverſe 
to the return 
of a manaa- 


regis. 
mn but only as part of the whole body. By direction of " 44 _ ; 


he jury gave a verdict for the defendant. 


plaintiff mayor of Appleby, being duly choſen, To which the de. 
fendant returned, the plaintiff was not elected mayor, as by the 
dict was given writ was ſuppoſed, Upon which iſſue being joined, it was tried 
at the bar, Saturday May the gth this term. The conſtitution of 
trial at bar up- the borough was admitted to be, that the mayor was to be choſen 
out of the aldermen. And therefore it was infiſted upon by the 
defendant, that the plaintiff ſhould prqve his being an alderman 
nun where the And upon the evidence the fact appeared to be thus, vis. that the 


, 


£ 


Appleby in Weſtmorland. _ 


HE plaintiff ſued a mandamus out of the King's Beben a 
rected to the defendant, commanding him to ſwear the 


Sir Chriſtopher Muſgrave ver/. Nevinſan, mayor of 


— my = > > 2 = wo. — > 2 & wor: th, 


—_ ' 5 December 1721 the mayor, aldermen, and all the commor- 
plaintiff was Council-men then alive, being fifteen (except one Refbrook, who ll 
prays Aue. three or four of the plaintiff's witneſſes (wore they believed was - 
82 non there, but he himſelf ſwore poſitively, that he was not there at | 
Znte 514 the time Sir Chriſtopher Muſgrave was elected alderman, but came t 
in after he was ſworn, giving a particular account of the circum- i 
ſtances of the time he was ſent for that evening, and of the time 2 

of his coming into the room, and that he was told, Sir Chriſtopler 0 

was ſworn as be came along, and after he came they never aſked 4 

his vote) met at a publick houſe in Appleby to drink ſome punch, ( 

and the mayor had invited one or two of them to be there, to treat. | 

Sir Chr:i/tcpher Muſgrave, who was preſent ; that at the time of ther Wil a 

meeting none of the common-council knew there was a vacancy of fi 

an alderman, for one Warcup had ſigned and ſealed a refignation of 

his office of alderman but the day before. After a glaſs or two n 

had gone round, Mr. Chri/topherſon, a clergyman then in company, d 
acquainted them, Warcup had reſigned, and produced his reſigna- t 

tion, and propoſed the chuſing Sir Chriflopher Muſgrave alderman: t 
whereupon he aſked every common-council-man there (for in g 

them only the election of alderman was, and the aldermen had t 

nothing to do in the election, unleſs the common- council were e 

equally divided) and they all conſented, except Barnes, Nobinſon, and a 

Lamb, who ſaid it was not convenient at that time of night, nor V 

in that manner: upon which the mayor ſaid, if that was not right Wl t! 

he would adjourn. to the Moothall, to which Barnes replied, it was 7 

not neceſſary to give Sir Chri/topher the trouble to go to the Mal- tc 

hall, if all were agreed; for the marquis of Mharton was choſe at Wil d 

his houſe; but Lamb or Robinſon ſaid nothing: that afterwards: the b 

< 


mayor ſent Carleton for the books: Sir Ghrifopher* was entred in 
— | — 


* 


ihe books, and fwo 


fapher was (worn, a week or more, but it was by direction of the 
mayor given when Sir Chriſtopher was ſworn. This evidence being 
ſummed up to the jury by lord ehief juſtice Pralt, with great ſtreſs 
laid on the evidence for the defendant, they gave a verdi& for the 
plaintiff, to the diſſatisfactien of the court, who looked upon the 
plaintiff's election to be void. For the body not being corporately 
aſſembled for want of a previous ſummons, but the meeting on- = 
ly being to drink a glaſs of wine, and not knowing at the time of _— 
their meeting of any vacancy of an alderman, and oppoſition be- =_ 
ing made by three of the common- council, and no proof of their 
actually conſenting afterwards (which the court held abſolutely ne- 
ceſſary in ſuch a cafe as this) and it being expreſly {worn by Reſ- 
brook, that he was not there at the election of fwearing of Sir 
Chriflopher ; and in caſe of fuch an accidental election the court 
held every member who had a right to vote, ought to be preſent 
| andaffent; they were of opinion, it was an election obtained by ß _—_ 
furprize, and conſequently void. After which, Saturday May 16, 7 > 
Mr. ſerjeant Pengelly, and the other counfet for the defendant, „„ 
moved for a new trial, the verdict being contrary to the ei- 
dence; which the court agreed; but then it was infiſted on by 
the counſel for the plaintiff, no new trial ſhould be granted af- 
ter a trial at bar, where facts were only left to the jury. But 
granting new trials in cafes at bar, is only where the jury de- 
termine againſt the law, or give a general verdict againſt the _ 
expreſs direction of the court, as in the caſe of the Queen Queen againſt 
againſt Bewadley corporation, the jury found a general verdict, 333 8 
where the court had directed, and the counſel on both ſides agreed, . 
the verdict ſhould be found ſpecially; a new trial was granted, 
Trin. 11 Ann. B. R. Beſides, where verdicts are not concluſive 
to the right, new trials do not uſe to be granted, though the ver- 
dict is againſt evidence; as in ejectments, becauſe the party may 
bring new ejectments: 1 Salk. 648. Argent againſt Sir Marma- 
duke Darrell: 1 Salk. 650. Fenwick verſ. lady Grofvenor : Sir 
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Thomas Jones 224, f. King verſ. Foſter, Non, here this we 


being in a mandamus does not conclude. the right, for it may he 


mon-council-men, aldermen, and mayor. 


Inhabitants of Bamber againſt the inhabitants of Hay. 


* 


See Shaw's 
Par. Law, 
cap. 33. and 
Burn's Juſtice, 
tit. Vagrant. 
One juſtice 
cannot ſend a 
vagrant to the 
place of his laſt 
legal ſettle- 
ment by 12 
Ann. cap. 23. 
Par. 4. but 
there muſt be 
two juſtices 
to make ſuch} 
order. 


r eee eee e eee ee 


— 


1 


nington. | 
A” order was made by one juſtice of the peace, reciting that 

J. S. was taken wandring, &c. and reciting the place of hi 
laſt legal ſettlement to be at Bamber, to ſend J. S. to Bamber, 


Sc. Mr, Strode upon the 12th Ann. cap. 23. par 4. took ex. 
ception to this order, becauſe it was made by one juſtice; for 
though one juſtice may make a paſs, to paſs him as a vagrant 
yet there muſt be two juſtices to make an order to remove him to 
the place of his laſt legal ſettlement ; the words of the act being 
that he is to be ſent to the place of his laſt legal ſettlement by ſuch 
order, and in ſuch manner, as by the laws of this realm other per- 
ſons likely to be chargeable to the pariſh are to be ſent. And upoi 
conſidering the act, and the ſeveral par. 4, 5, 6, the court was d 
that opinion, and the order was quaſhed. Mr. Huſſey council wit 


the order. —_© 


act 0 
recelv 


to be 
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for He. 
And af 


| remain in priſon during the King's pleaſure. 


* an action on the caſe on ſeveral promiſes, there were five 8. C. 8 Mod. 


17 0. at, &c. according to the cuſtom of merchants made a bill money in your 
of exchange ſigned with their own hands, directed to Jobn Pratt, hands belong. 


urundam bereditamentorum vocatorum the Devonſhire mines and conſideration 


4%“ damages found, and final judgment in the Common Pleas 
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The King ver/. Cawod. 


HE defandant was found guilty upon an information, for S. C. 1 Stra. 
ſetting up a bubble called the North Sea, founded upon the 105 in 
act of 6 Geo. 1. cap. 1 8. and was brought up ſeveral terms ago to rage 
receive judgment. And it was inſiſted on, that judgment ought the court, to 


| to be given againſt him by that act, as if he had been found guilty 5 sgmert 


. | » |; 5 of a premu- 
of a premunire. And the court took time to confider of it, and r 28 


in the mean time he was committed to the King's Bench priſon, Seinſt a per- 


and afterwards eſcaped ; but being retaken, he was brought May 1 — ſ-rrin * 
this term to receive judgment. And the court were all of opinion, a bubble cou- 
that they were not obliged by that act, to give the whole judg- n % 
ment as in caſe of a premunire againſt him, but only ſuch part of . 
it as in their diſcretions they ſhould think fit. And therefore a 


fine of 5 J. was ſet on the defendant, and judgment, that he ſhould 


| Jenney and others againſt thts: Emer C. 3 
Ant Paſch. 9 Geo. B. R. Rot. 144. 


ſeveral counts in the declaration; as to four of them the defen- 265. 

dants pleaded non aſſumpſit, and iſſue was joined upon it; but after- 5 12 591. 
wards the plaintiffs entred a nolle proſequr as to them. But the Pray pay to 
other was upon a bill of exchange, wherein the plaintiff Herle in H. 1945 4. 


| | ab | upon demand 
the Common Pleas declared, that the defendants 27th of September «08, 8 : 


ing to the pro- 


by which the defendants did require the ſaid Jobn Pratt to pay to prietors of the 
the plaintiff Herle 1945 l. upon demand, ex moneta per eandem 1 
lilam menticmata tum fore in his hands ſpectante ad proprietarios 6 
quarries, exiſſente parte denariorum vocatorum the conſideration money 1 Set 
money pro emptione, Anglice the purchaſe, manerii de Weſt Buck- ir = 
land: that Pratt refuſed to accept the bill, whereby the defen- bill of ex. 
dants became liable to pay the plaintiff that ſum of money, and change. 
being ſo liable promiſed to pay, &c. To this count the defendants _ 
dmurred in the Common Pleas, and an interlocutory judgment 

was given for the plaintiff Herle, a writ of inquiry executed, and 


tor Herle, Upon which the defendants brought a writ of error. 
And after argument by Mr. Solicitor General Vearg tor the plain- 
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ing ſubflt. ment, pray pay out of my growing ſubſiſtence, &c. and adjudped 


see Smith caſe of Smith verſ. Boheme, M. 1 Geo. B. R. where the note wa, 
verl. Boheme. J promiſe to pay J. S. ſo much money, or render the body «f 


body of J. N. gency, whether he would ſurrender J. N. to priſon, or not. Judy- 


1362 Faſter Term 10 Georgii regis. 


tiffs in error, and by ſerjeant Chapple for the defendant, the judo 
ment of the Common Fleas was reverſed by Pratt chief juſtice 
Forteſcue and Raymond juſtices, Powys being abſent ; they being of 
opinion, this was not a bill of exchange, but a bare appointment 
to pay money out of a particular fund, with a view of baving it 
paid out of which fund the defendants probably drew the bill 
and never deſigned the bill ſhould be payable at all events, bit 
only out of the particular money mentioned in the bill, ſuppoſe 
to be in Mr. Pratt's hands. And it would be very miſchievoy; 
to make ſuch notes as theſe, which are but appointments, bills « 
exchange; for at that rate, if a tradeſman applies to a gentleman 
for money for his bill, ſays the gentleman, I will direct my ſteward 
to pay you, and writes to him, pay to J. S. the money mention 
ed in his bill out of my rents in your hands; the ſteward has no 
rents in his hands; it can never be imagined, the gentleman ſhould 
be liable to be ſued upon this, as upon a bill of exchange. Ang 
the caſe of Jocelin and Laſerre was cited, which was Paſch, 


Pray pay out 1 Geo. 1. B. R. where a bill was drawn upon an agent of a reg. 
of my grow- | 5 


—_—_ 
kt 


ence, no bill no bill of exchange. And though the council objected, the reaſon 
of exchange. of that caſe was, becauſe it depended upon a contingency, yet 
juſtice Forzeſcue ſaid, the reaſon was, becauſe it was payable out of 

a particular fund; and if that was the reaſon of it, it is the caſe 

in point. There was alſo cited in the argument of this caſe, the 


Poſtea cited 


oer Morris J. N. to priſon before ſuch a day; and it was adjudged to be no 
and Lee. negotiable note within the act of parliament, and that an action 
I promiſe to could not be maintained on that note within that law; becauſe the 


? ; 3 J. all F 
Pay ger the money was not abſolutely payable, but it depended upon a contin- 


to priſon be- me as reverſed. | * Bs 
bo net. ment was reveried, Tueſday June 9, 1724. 
mas, no ne- 8 | | | 


gotiable note. 


Morris and others ver/; John Watkins. 
Intr. Trin. 9 Ge. B. K. 


Declaration H E plaintiffs declared againſt the defendant, as a priſoner in 
8 1 cuſtody of the ſheriff of Monmouth, in debt upon a bond 
3 ad for 100 J. and the declaration was, Bridget Morris and the other 
at whoſe ſuit plaintiffs queruntur de Johanne Wathins clerico, in cuſtodia Henri 
804 met Morgan armigeri, vicecomitis comitatus Monmouth, wvirtute brew 
4 domini regis vccati, a latitat, e curia banci regis emanantis, , 

eidem vicecomiti directi, de placito quod reddat eis 1001. &c. And 

on demurrer the exception to the declaration was, that by the ſta- 

1 | | | tuf 
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tate of 4 & 5 Will. & Mar. c. 21. par. 3. it is enacted, that in 

all declarations againſt any priſoner detained by virtue of any pro- 

ceſs iſſued out of the King's Bench, it ſhall be alleged, in cuſtody 
of what ſheriff, Sc. ſuch priſoner ſhall be at the time of ſuch 

declaration, by virtue of the proceſs of the ſaid court, at the ſuit 
of the plaintiff ; and it did not appear by this declaration, that the 

Jeſendant was in cuſtody at the ſuit of the plaintiff. And after 

this had hung two or three terms, this term June 20. the court 
gave judgment for the plaintiffs, for they would explain at whoſe 

ſuit the latitat was, by the following words, de placito quod reddat 

ein, i. e. the plaintiffs, the 100 J. for if the latitat was, that the 

defendant reddat to the plaintiffs 1000. it muſt be underſtood, at 

their ſuit. 5 . 


The King ver/. Godfrey. 


N order made upon the defendant to maintain a baſtard child In an order to 

was quaſhed, becauſe though in the complaint it was alleged, rens, 
the child was born in the pariſh of Hitchin in Hertfordſhire, yet ee a 
there was no adjudication by the juſtices, nor no words of the in what pariſh 
juſtices from whence it could be collected, in what pariſh the child 3 
was born. And a caſe was cited by Mr. Lee, the Queen verſ. Law, c. 37. 
Biddington, Paſch. 10 Ann. where ſuch an order was quaſhed for ſec. 74- 
this very exception. Mr. Lee for quaſhing the order, Mr. Co 
ningesbye for maintaining it. nat 40; 4 


The King very. Crowhurſt. : 


THE defendant was indifted at the quarter- ſeſſions of the Tn an indi&- 
county of Kent, as overſeer of the pariſh of Swanſcombe in ment for diſ- 
| that county, for diſobeying an order made by two juſtices of that ii 2" 
3 for GSIODCYUTS er made dy CWO - JUITICES ot that order of juſ- 
county, whereby they ordered the church-wardens and overſeers of tices, if tbe 
that pariſh to pay 45. per week to the keeper of the houſe of deg * 
correction there for the maintenance of one Baker a lunatic com- ar 1 is il. 
| mitted to that houſe of correction, as long as Baker ſhould con- 
tinue there in cuſtody : and the indictment ſet out, that the defen- 
dant was one of the overſcers, &c. and had notice of the order, and 
was requeſted to pay the 45. per week by the keeper of the houſe 
of correction, but had not paid it, &c. And upon a demurrer to 
this indictment, it being removed into the King's Bench by certi- 
rari, exception was taken by ſerjeant Baines, that there was no 
politive averment in the indictment, , that the two juſtices had 
made ſuch an order ; for it was only by way of recital, quod cum 
the two juſtices made an order, &c. and for this. reaſon two in- 
1 dictments 
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dictments were quaſhed for not obeying an order for receiving , = 

baſtard child. Salk. 371. the King verf. Whitehead, And * We 
there was ſuch an order, which ought to be poſitively alleged then part 

could be no diſobedience of it. Mr. Reeve for the King infiſteg r 
that in treſpaſs the declaration will be ill, if it is Mid with a qu cauſa 
cum, becauſe then the whole declaration is but recital, and there ; I dc 
no poſitive averment at all. But an action for diſturbing th, ſtruc 
plaintiff in enjoyment of his common laid with cumgur etiam the four 
plaintiff, had a right of common, is good. 2 Mod. 142. Stylny Bl = 

werſ. Patrick. And he cited the cafe of the Queen verſ. Gude) dete 
and Carleton, Trin. 2 Am, B. R. where in an indictment ſo e 

forging the aſſignment of a leaſe, it was, quod cum teflatum exij the ; 
fer quandam indenturam, that F. S. demiſed, &c. the defenday fry 
falſo fabricavit quandam aſſignationem in ſcriptis of that leaſe ** 
cujus tenor ſequitur in haec verba, and then ſet out the affignmen, ws 
&c. and exception being taken, that the leafe was ill ſet out, he. 775 
cauſe it was with a quod cum, which is not poſitive; yet Hil * 
chief juſtice and the other judges held, it was well enough, b. _ 
cauſe it was only by way of recital that the leaſe was laid, but the 100 


challe 
proſec 


eorgii regis. 


e 


forging of the aſſignment was laid poſitively, which was ſufficient 
So here the order is only ſet out by way of recital, but the non. 
payment of the 45. per week, Sc. is pofitively alleged. Sed nm Wi feng 
allocatur, for per curiam if there was no order, there could be 1 juſtie⸗ 
breach of that order, afid therefore that ought to be pofitively a. 7 
leged. And as to the caſe of the Queen v. Carleton, the forge 
was the offenſe, and that was poſitively averred; however, 5 
the court ſeemed then to be of that opinion in that caſe, yet i I bresc 
Was never adjudged, for the cauſe was not determined, nor judg- WF  - 
ment ever given upon that indictment. And the caſe cited out q ir. 


| Was 0 
again 


Salkeld is in point. And judgment was given for the defendant, I che 

„ 5 E kerb it, be 

The King ver. Burridge. AA 

V _ Fc 

s. C. s Mod. A N information was filed in this court againſt the defendant nftea 


- | late mayor of Tiverton, for voluntarily abſenting himſelf the for 0 
tra. * . | k - A. . | | | £7: | = . » 

NE Ons day appointed by the conſtitution of the borough for electing : -4 N 
ment the pro perſon to ſucceed him in that office for the year enſuing, wherety 0 0 
e andde- the corporation was hindred from proceeding to the election, Ec, * 

endant enter 3 . 5 a 3 into h rules 

| intoa rule by And iſſue being joined, on not guilty, a rule was entred into 0) 3 
22 that conſent of the council on both ſides, that the ſheriff of De Will © K ; 
mall le thould attend the maſter of the office with the freeholders book, : wn 
forty eight and that he ſhould name forty-eight out of the book, and each hs 
out of the „ | 155 | ; „ „ | alte 
freeholders book, and each party ſhall ſtrike out twelve of them, and that the ſheriff ſhall return ther for w 
ſidue of the forty-eight to try the cauſe at the afliſes ; and at the trial the defendant challenges the array i "I 

want of hundredors, it is a eontempt, and an attachment ſhall be granted. | F 
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arty ſhould ſtrike twelve apiece, and that the ſheriff ſhould return 
twenty-four reſidue of the forty-eight, pro triatione exitus in hac 
cauſa j uncti ad proxi mas affiſas in et pro comitatu praedicto tenendas. 
accordingly the maſter ſtruck the forty-eight, and each party 
{truck out twelve, but the defendant's agent ſtruck out three of the 
our hundredors. Notice of this was took, when they were be- 
ſore the maſter, that there were but four hundredors; and the 


| 1-fendant's agent was told, that if they were partial, they might 


be challenged upon the trial, and that they ſhould ſtand the laſt in 


| the panel ; and the proſecutor offered to conſent, that they ſhould 
not be upon the jury at the trial; and there was an attendance 
| before lord chief juſtice Pratt about it. Yet notwithſtanding this, 
the defendants perſiſted in ſtriking them out. And when the 


cauſe came down to trial at laſt Lent aſſiſes held for the county of 
Devon before Mr. juſtice Denton, the council for the defendant 


proſecutor produced the rule of court, and inſiſted, the challenge 
ſhould not be received. But the judge ſaid, he would receive the 


roſecute for the contempt. Upon which the council for the pro- 


juſtice Denton being of opinion, that the rule did not bar the de- 


fendant from taking this challenge, he allowed it, and the panel 
| was quaſhed. Upon which a motion was made for an attachment 
againſt the defendant, for a contempt in taking this challenge, in 


breach of the rule hy conſent, And a day being given to ſhew 
cauſe, Serjeants Chapple, Shepherd, and Eyre, and Mr. Huſſey, and 


Mr. Fazakerly, for the defendant infiſted, that the taking this 


challenge was no expreſs breach of the rule within the words of 


any challenge. The conſent imports no more, than that the 
maſter ſhould ſtrike the jury in the manner mentioned in the rule, 
inſtead of the ſheriff returning it in the uſual way; and in theſe 


fort of rules in the Common Pleas they make the parties expreſly 
| conſent, not to challenge for want of hundredors ; which ſhews 
the opinion of that court to be, that without theſe expreſs words 


the rule would not reſtrain ſuch challenges, and fo have ſome 
rules been drawn up in this court. In Queen Elzabeth's time the 


rule was, guod nulla calumma fit ex uiraque parte panello, as 


3 Keb. 740. the King verſ. Kiffin, after a trial at bar was ordered, 
a motion was made, that it might be added to the rule for the 


for want of hundredors ; but the court held, they could not de- 


allowed him. And fo is Stile 233. and that the defendant vris 
Jjultly intituled to all legal advantages, if by his own conſent he 


challenged the array for want of hundredors. The council for the 


challenge, and leave the parties, if it was a breach of the rule, to 


ſecutor pleaded the rule as a counterplea to the challenge; but Mr. 


it, becauſe the words do not ſhew, there was any conſent to wave 


maſter to ſtrike the jury, that the defendant ſhould -not challenge 


prive the defendant of the privilege of challenge, which the law 


. has 
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s. C. 1 Stra. Hhurgeſs ver. Bracher. 


tif rid % e ments in the articles was, that the rider of each horſe ſhould 1 
| baculs et fla abſque flagello vel baculb, vel: aliis armis, Anglice weapons, pri 


has not barred himſelf from them, which he has not done in th 
caſe. And in the firſt of this King, between the King and She, 
ꝛo bod, a motion was made, that the defendant ſhould conſenting 
to challenge for want of hundredors, and the rule Was damn wy 
ſo; by conſent. Beſides, if it was a doubtful caſe, it would be han 
to grant an attachment, now the judge of aſſiſe allowed the cha. 
lenge, notwithſtanding the counter-plea of this rule. On the oth 
fide Mr. ſerjeant Pengeily, Mr. Reeve, ſerjeant Olde, Mr. Wart, 
and Mr. Webber, argued for the King, that this was a plain bread 
of the rule, and a contempt to the court, and only'a contrivang 
to put off the trial. And of that opinion was Pratt chief Juſtice 
and Forteſcue and Raymond Juſtices. For the conſent in the rule x 
that the ſheriff ſhall return the twenty-four, refidue of the fory. 
eight, for trial of the iſſue of the cauſe; but the challenge to th 
array is a challenge to the return of this jury by the ſheriff, which 
the defendant had conſented the ſheriff ſhould return; and thers 
fore it plainly defeats the effect, the defendant had before conſents 
the rule ſhould have. And though it is not in words expreſſed i 
the rule, that the defendants ſhould wave this fort of challenge, 
yet it is a ſtrong implied waver of it, becauſe if this challenge i 
allowed, the trial cannot proceed, as the rule by confent 'intendel: 
and it looks very like a concerted contrivance, only to put off th 
trial; becauſe if this array ſhould not be quaſhed for this chil 
lenge, the defendant would not be prejudiced ; for if any of thok 
hundredors had been partial, and not indifferent perſons, the de 
fendant might have challenged them by the poll; but that woull 
not have put off the trial, for then the jury might have been mad 
up by the tales; but there can be no Zales, when the panel \ 
quaſhed. The cafes of the King verſ. Kiffin, 3 Keb. 740. an 
Stiles 233. were of trials at bar, where the party's conſent is nt 
added to the rule, but the court makes it by their authority without 
ſuch conſent. But for trials at 2% prius the conſent of the pa: 
ties is required. And an attachment was granted againſt the de- 
fendant abſolutely, June the l1oth this term, by the ſaid thre 
judges, Powys juſtice being abſent. (3: $0 
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3 to | Of | | 55 | ages , 
ride without a I) EBT for a penalty of 40 J. for non-performance of attic 


ſtick or whip, 1 3 | | | 
ane Mal entred into between the plaintiff and defendant, for runniny 


pon: the a- à horſe-race, Upon ail debet pleaded, and a verdict for the plaintif 


verment vas, ſerjeant Chapple moved in arreſt of judgment, that one of the age 


gel's, wel alits 
armis, good 


ocreas et calcaria ; and the plaintiff among the other neceſſary fit 
after verdict. | | | | 
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alleged in the declaration avers, that the rider of his horſe came at 
he time to the ſtarting place upon the back of his horſe cum ocreis 
i calcaribus, ſe d fine flagello et baculo, vel alis arms, ready to 


| we the courſe ; and then ſets out, that the defendant was then 


and there upon his horſe juſt in the ſame manner, and that the 
plaintiff's rider and the defendant then and there in forma pracdicte 
being upon the ſaid horſes did ſtart and run, and the plaintiff's 


| horſe won the race, Sc. ſo that this averment being, that the 


plaintiff 's rider did ride . abſque baculo et flagello, he might have 
either a ſtick or a whip, for the ayerment is, he had not both; 
but if he had either, he. did not ride according to the agreement; 


and therefore the plaintiff has not intituled himſelf to this action, 


becauſe he has not ſhewn, he ran according to the agreement in 
the articles. But the court ſeemed all to incline, this would have 


been good upon a demurrer, becauſe the averment being, that he | 


rid abſque flagello et vaculo, vel aliis armis, &c, that vel made the 
whole ſentence disjunctive, and was as much as ſaying, he rid 


were clear of opinion, it was ſufficient after a verdict; and whe- 


| ther it would be good or not on a demurrer, it is certainly good 


5 n de ne was proved 
| ypon the trial, that the rider rid without either hip or ſtick, ac- 


after a verdict; for they could not but intend, that it was 


* * 


would not have permitted the jury to 


carding to the articles; otherwiſe the ase whe ien the cauſe 
utted to have found for the plaintiff. 
And fo the truth was, for it was tried before juſtice Raymond, Lent 


afliſes, at Taunton, And therefore judgment was given for the 
plaintiff, June the 15th, 1724. 1 Salk. 325. Holt's opinion; 


1 Bulſir. 293. Cox's caſe ; Cro. Eliz, 229. Hopkins verſ. Stafford ; 


and Moore 239. were cited. And for the defendant Cro. Eliz. 348. 
1 Leon. 124, 5. were cited. 1 „„ 
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Conviction for 
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The Ning ver /. Hen. Cheney. 


ion H E defendant was convicted before a juſtice Wh peace "IP 
| Eoglit” the county of Leiceſter, for curſing and ſwearing a great | 
8 . Y number of oaths. And the conviction being remove 
out. into this court by certiorari, it was quaſhed November 
: 1 vn 0 the gth, 1724. firſt, becauſe it was in Engliſh ; ſecondly, becauſe 
Rex v. Spar- the oaths were not et out in the conviction ; on the motion of 
ling, fame Mr. TRAY for the defendant, * „ 
reſolution. 6s Wo £54 5 CES | 
The King ver will Chaundler. | | 
S. C. 8 Rep. 1 HE deferdane was indicted at the general guarter- hen 0 1 
230 the peace for the county of Wilis, for that Alice Hunt ev. il © 
1 Stra. 612. | 
S C. ente gravida cum foetu illegitimo, which ſhe affirmed to be by the WW 
Indiament ſaid Jam Chaundler of Uphaven in the faid county begotten; 
2 er, he the ſaid William Chaundler praemiſſorum non ignarus, ea inter- 
bor ſecreting lione ad impediendum et obſtruendum evidentiam of the ſaid Alice 
4. H. who de ef concernente praemiſſa, et exccutionem juris pro crimine frut- c 
was with child 1 5 Kd 8 N 5 4 G Wo : 
by the defen 4170 eludere, 1 covembris anno domim Georgi regis 10, 
dant, to hin- arinis apud Uphaven fraedictum in comitatu praedicto duxit et dui t 
. her eig caiſſavit the ſaid Alice ad loca incognita, et perſonam ipfius Alicia [ 
ence, and to 
elude the exe occullovit, Anglice did ſecrete, and the ſaid Alice continue pujte t 
cation of the Puctiſyre occultatit, et adbuc cccultat; in malum exemplum altorun, t 
2 et contra pacem dif 71 domini rOges, coronam et dignitatem Juas, G. J 
ſaid. To this indictment removed into this court by certiorari, the de- al 
fendant demurred: and judgment was given for the defendant, that WW t! 
this indictment was not maintainable; it being no offenſe, for vn if 
an indictment would lie, as this fact is charged. 1 
if 
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Mich. Term 11 Georgii regis. 1369 
Richard Ades, Blq; Ran, Joſeph Blagrae, 28 „ .. 


270. 
| 1 Stra. 617. 


IN an action on the caſe for words, the plaintiff after the uſual * C. 
[ character of his good behaviour ſet out, that whereas the firſt _— . 
of October in the fifth year of his Majeſty's reign, and for many lain, and a 
years before, he was and yet is a juſtice of the peace for the county 1 
| of Berks, and behaved himſelf juſtly and honeſtly in that office, — in ee. 
that the defendant, intending. to ſcandalize him, and bring him eution of his 

into diſrepute, the ſaid firſt of October at Wantage in Berks, having aw 
a diſcourſe with divers of the King's ſubjects de praefato Richard, 
et de executione ſua offictt ſui juſticiarii ad pacem praedicti, adtunc 
et ibidem in praeſentia et auditu quamplurimorum dicti domini regis 
nunc ſubditorum tunc ibi praeſentium, falſo et malitioſe dixit et pro- 
falavit, et alta voce publicavit, de praedicto Richardo, adtunc uno ju- 
fliciariorum pa cis ut praefertur exiſtente, et de executione ſua officti 
ſui praedicti, haec fifta ſcandalgſa et defamatoria verba Anglica ſe- 
quentia, vis, Mr. Afton (innuendo the plaintiff) is a raſcal, a vil- 
lain, and a lyar; ad damnum 201. On not guilty pleaded, verdict 
was found for the plaintiff, and damages given 2/. 10s. And 
after ſeveral motions in arreſt of judgment, that theſe words were 
not actionable, becauſe they were general words of an uncertain 
fignification ; and words of heat only ought to be took in mitiori 
ſenſu, and could not be properly applied to the plaintiff as in exe- 
cution of his office: for which purpoſe ſerjeant Giraler for the de- 
fendant cited 1 Lev. 52. Bill verſ. Neal, in an action for words 
ſpoke of a juſtice of peace ; he is a fool, an aſs, and a beetle-headed 
juſtice: after verdi& for the plaintiff judgment was arreſted by 
Her chief juſtice, Windham and Twſden juſtices, contrary to 
| the opinion of Mallet. Cro. Ja. 58. Sir John Hollis verſ. Briſcow, 
* Your maſter is a baſe raſcally villain, and is neither nobleman, 
* knight, or gentleman, but a moſt villainous raſcal, and by un- 
* juſt means doth moſt villainouſly take other mens rights from 
| © them, and keeps a company of thieves and traitors to do miſ- 
* chief,” &c. ſpoke of a juſtice of peace, held not actionable by 
| three juſtices againſt two. Caſes in parl. Price verſ. Devall, 12. 
But he admitted, the defendant might have been bound to his good 
dehaviour for ſpeaking the words in the declaration. But November 
the 26th this term lord chief juſtice Pratt, my brothers Powys and 
Purteſcue, and myſelf, gave our opinions, that the words were 
actionable, they being laid to have been ſpoken of the plaintiff in 
the execution of his office, and ſo found : ſo that it is the ſame as 
it the defendant had faid, that the plaintiff is a villain in the exe- 
cution of his office, a raſcal in the execution of his office, and a 
liar in the execution of his office; which carry with them a great 
OI -& x | wy ſcandal, 
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knowing them they were found guilty at 2 prius before lord chief juſtice Pratt. 
to be ſtolen- And Mr. ſerjeant Grove, Mr. Ketelbey, and Mr. common ſerjeant 


F 

_ againſt the plaintiff's integrity and behaviour in that office; and 

therefore none of the cafes cited come up to this caſe. And judg. 

ment was given for the plaintiff, Serjeant Vebbò council for the 

plaintiff. „ 

. e . Pra Re wn. 
5 264. 1 . Ys „ ek $4.6 C 5 1 "BY | 
The proſecu- THE defendants were ſeverally indicted for receiving goods ö 
tor may indict 1 ſtole by one Foyer, knowing them to be ſtolen, as for 1 2 
c 

c 

t 
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felony or miſ- Ling ard, moved in arreſt of jud: ment, that by the 3 & 4 of Will 
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ſcandal, and in common underſtanding import a great imputation 


a receiver of 


fiolen goods, miſdemeanor, contra formam flatui. Upon not guilty pleaded 


either for a 


demeanor, at & Mar, c. 9. ſect. 5. this offenſe was made felony ; but by a ſub- 
his electton. ſequent ſtatute, 5 Arn. c. 31. the receiver may be tried as for 2 
1 Ann. e 9. . A < 1 | 1 
* miſdemeanor, if the principal felon cannot be taken and convicted: 
but if the principal can be took, then the counſel for the defendany 
inſiſted, the receiver could not be proſecuted as for a miſdemeanor; 
and therefore it is neceſſary in ſuch an indictment as this, to aver, 
that the principal felon could not be taken: but in fact they faid 
Foſter was afterwards taken, and tried for the felony, and acquitted; 
and there is no ſuch averment in the indictment. But the judge 
held, upon conſideration . of the ſtatutes, that the proſecutor had 
his election, to proſecute either for felony or miſdemeanor ; and 


though there have been ſeveral indictments for fuch offenſes, jet { 

none have had any ſuch averment, as is inſiſted on to be neceſſary b 

by the counſel for the defendant. Mr. ſerjeant Whitaker and WW " 

Mr. Reeve for the King. Judgment was given for the proſecutor, t. 

June the 17th, 1724. BO es On ON g 

N | 

- Sta. 826. Serle adminiſtrator of George Serle v2r/. lord Barrington Wil c: 
of FS adminiſtrator of Mr. Wildman, WO 
„ . | | 8 | 1 El | d: 
Newtrialcan- | N debt upon an old bond dated 1695, the defendant pleaded Bi © 
not be granted | payment of the money in the condition before the action brought 7” 
33 according to the act for amendment of the law; and iſſue being ö 
is nonſuited at joined upon it, at the trial the defendant inſiſted on the length d 4P 
nie pris. time, as a preſumptive evidence that the money was paid, and © % 
put the plaintiff to prove payment of the intereſt, Sc. To anſwe 


which the plaintiff produced the bond, with two indorſemend 
upon it under the obligee's hand of receipts for intereſt, one dated 
in 1699, and the other in 1707. But Pratt chief juſtice ſeemei 
to be of opinion, that theſe being only entries under the obliger" 


I hand, 
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hand, who had the bond in his cuſtody, and might enter what he 


1371 


pleaſed upon it, could not be evidence for him, nor for his admi- 


'-trator, though they would have been good evidence againſt him, 
that the intereſt was paid: and therefore he did not ſuffer them to 
be given in evidence to the jury, but told the council for the plaintiff, 


he would give them leave to move the court for their opinion. 
And thereupon the plaintiff's council ſuffered the plaintiff to be 


nonſuited. And now the 18th of June this term Mr. ſolicitor 


general Mearg and. Mr. Fazakerley moved the court upon the caſe 
2s before ſtated, and prayed; that the nonſuit might be ſet aſide, 
and a new trial granted. But Forteſcue and Raymond juſtices were 
of opinion, that the nonſuit being recorded, the plaintiff was out 


of court, and could not have the motion granted. And the mo- 
tion was denied, Afterwards a new action was brought on the 
ſame bond, and on the trial before me, I admitted the indorſements 
to be read, and the jury found for the plaintiff. Upon which a 
bill of exceptions being tendred, I figned it. And afterwards judg- 
ment was given for the plaintiff, and on error brought affirmed in 
the houte of pretty {fs ol x EE 1 1 Dabber. 


The inhabitants of St. John Baptiſt in the Deviſes again/} 


WO juſtices by an order removed Warren from St. Yohn 
# Baptift to Biſhops Cannings. Upon an appeal to the quarter- 


back to St. John Baptiſt, as the place of his laſt legal ſettlement ; 
which orders being removed into the King's Bench by certiorari, 
| the order of ſeffions ſtated the fact ſpecially, viz. that Warren was 
bound by his father apprentice to J. S. who lived in Sr. John Baptiſt, 


came and lay with his father at Biſhops Cannings, his father all 
| that time finding him meat and drink (except fair-days, market- 


ticeſhip. And Forteſcue and Raymond juſtices (Pratt abſente, and 
Powys dubitante) quaſhed the order of ſeſſions, becauſe binding an 
apprentice and ſerving will not make a ſettlement, but the ſettle- 
ment muit be by inhabiting, which cannot be, but where the party 
lodges, Tune the 22d, 1724. Dato 2 


n — — ho 
Lr ————— —  — ——  —— —— 4 r * — — 


by indenture for ſeven years, and Warren ſerved his time, but never 
lay one night in Sr. John Baptiſt, but worked there, and at night 


days and Saturdays, when he eat with his maſter) and waſhing 
and lodging, according to his covenant in the indenture of appren- 


the inhabitants of St. James in Biſhops Cannings. * 


8. C. 1 Stra. 


9 6 
Being bound 


ſeſſions they quaſhed the order of the two juſtices, and ſent him an apprentice 


and ſerving 


will not make 


a ſettlement 
without inha- 
biting. 
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Treſpaſs by 4, 


againſt B. and 


C. for entring 


his houſe, and 
taking, carry - 
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HE plaintif bronght an actor of treſpaſs againſt the de 
dants, for that they the 20th of September 4 Geo. vr et armi 


ing away, and the houſe, barn and cloſe of the plaintiff's at Manning ford in the 


converting bis 


goods to their 
uſe; B. lets 
judgment go 
by default; 
C. juſtihes, 
that B. de- 
miſed, &c. 
to A. rendring 
rent; and for 
rent-arrear 
he as ſervant 
of B. and by 
his command, 
entred, Tc. 
and took the 
goods as a di- 
ſtreſs, and put 
them into a 
pound; an 
that the plain- 
tiff requeſted 
and gave li- 
cence to C. to 
ſell the goods, 
and to pay the 
money, &c. 
to B. towards 
ſatisfaction of 
the rent, which 
he did, c. 
the plaintiff 
replied de in- 
Juria ſua pro- 
pria, abſque 
hoc, that he 
gave licence 
to C. to ſell 


the goods, Tc. 


C. rejoined, 
and joined iſ- 
ſue vpon the 
traverſe: the 
jury found a 
verdict for C. 
and aſſeſſed 
damages a- 
gainſt B. 89 /. 
Sc. and judg- 
mentagainſt B. 
was atreſted, 


county of Vilts broke and entred, and the goods and chattels 0 
the plaintiff, vis. 100 quarters of wheat, Cc. there found, toq 
and carried away, and converted and diſpoſed to theit own uſe; 
necnen that the defendants 2 1 September 4 Geo. broke and entre 
into another houſe and eloſe of the plaintifPs at Manning ford afore. 
ſaid, and kept him out of poſſeſſion from the ſaid 2 1ſt of September 


to the exhibiting his bill; damage 200 7. And judgment was Piven 


againſt the defendant. Benger by default; but the defendant Gre. 


Feld pleaded in bar as to the vi et armis, and all the treſpaſs pray 


intrationem domus borrei et clauſorum praediforum, et captionen 


aſportationem et diſpoſitionem of the ſaid goods and chattels, nd 


guilty. Upon which iſſue was joined. As to the faid entry Into 


the houſe, barn and cloſes aforeſaid, - and taking, carrying away, 


and diſpoſing and converting the faid goods to his own uſe, he 
pleads, that before the ſaid treſpaſs, vis. March 2 5, anno domin 
1713, the ſaid William Benger demiſed to the plaintiff one meſuag 
and five cloſes with the appurtenances, of which the ſaid houſe 
barn and cloſes mentioned in the declaration are and at the time 
when, &c. were parcel, to hold to the plaintiff from the ſaid 2th 
day of March for one whole year from thence next following, and 
from year to year, as long as it ſhould pleaſe the ſaid William and 
Stephen, rendring 20 J. per annum rent, payable at every year's end 
that the plaintiff ſhould occupy the premiſſes : that the plaintif 
entred 26 March 1713. and held them to the 25th of March 1717. 
and becauſe 80 J. for four years rent was in arrear, he as ſervant 
of the ſaid William Benger and by his command entred into the 
ſaid houſe, barn and cloſes (the doors being open) and took ti 
ſaid goods as a diſtreſs, and carried them away, and put them into 
a pound overt; and thereupon the plaintiff requeſted and gave l. 
cence to the defendant Richard to ſell the ſaid goods, and to pi 
the money ariſing thereby to the ſaid William towards fatisf2Qliot 
of the ſaid 80 J. to him ſo due for rent; per quod the ſaid defer 
dant Richard virtute requiſitionis et licentiae praedictarum then and 
there ſold the ſaid goods and chattels, and the money from then 
ariſing, amounting to 40 J. and no more, he paid to the ſaid Wi 
ham towards ſatisfaction of the ſaid 83 J. Cc. quae ſunt _ 

Ty radu 


plied,” quo: 5 frac e. de 
pl: gn upradittis. in, the decla 


took, carried- 4 5 and. conyerted to. his own, uſe; 4 
that the plaintiff /rcent 


ale hoc. 


* 


defendant Ricke ch 
alleged; er de boc font. fe. ſuper patriam, And the. plaintj 1 joined 
ite, and a venire was awarded, as well to. try that Hine, as to in- 


quire what damages the plaintiff o TE to recoyer 75 705 Ten 8 


Berger; and a verdict Was found, for the Spank Xe . ard 285 
the ile. and the 3j jury again £4 

| coſts 405, A motion having been 1 that eee LIN 
to de enen e e linge the jury had found, chat the 


{: d ed intire damages 
bes" B 3 F ras. m y judgmens, until, Ge. 
The 8th of November 1 ; ha 1 . Gapper moved for 


| the plaintiff, that the rule might. be. diſcharged, and that the plan- 
tiff might have his judgment againſt Benger... And they, ſaid, the 
difference was, where an action was brought upon a contract, 
which was joint in its nature, againſt ſeveral defendants, and where 


upon a 7orf, as for a treſpaſs; in the firſt caſe, if one pleads a 


| plea that goes to the whole, and upon iſſue joined i it is found for - 


him, and the other lets an interlocutory judgment go againſt him 
by default, the plaintiff cannot have final judgment againſt him; 


© is 1 Lev. 63. Porter againſt Harris. In covenant againſt two for : 


not building a houſe for the plaintiff according to their covenant, 
Judgment was againſt one by default, and the other defendant 
pleaded performance, and it was found for him, and judgment Mps 
areſted as to him who let judgment g0 by default, ecauſe 

coyenant debt or other contract, which is Joint, one cannot 

convicted without the other, and by the verdict for one defendant, 
that the covenant js erformed, it appears, the plaintiff has no 
ag of action. But ays that caſe, in treſpaſs one defendant m may 


, e and the other not. In Cro. Jac. 1 34. Marler werſ. 
Alfe and Eylett : treſpaſs for taking of a gun and dagper From 


1257 A. juſtified, becauſe the plaintiff aſſaulted TS with the 
and for the ſafe guard of J. S. he took them from the phintif, 


: s not Say; the plaintiff replied againſt him who juſti- ; 
de fon tort demeſne, and the iſſue was found for the Gefen | 


— A. and the ſame jury found E. guilty, and aſſeſſed damages 
and coſts; and upon a motion in arreſt of judgment for E. the 
: 7X 5 


+ doin, Ec, The pine ne. 
urid 1 5 Prepria diebus er L 


N. t: eundem Richardum, ad ad, vendendum bona. ik | 
e catalla 1 as. Þ 7 — aid defendant” 8 plea is alleged, Sc. 
The defendant, rejoined, chat the. fad Stephen, leni ze. the ſaid 
d to ſell the ſaid goods and chatte as he had. 


* 
11 
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court held, that the plaintiff ſhould have judgment, becauſe E. is 


cauſe: but if one defendant juſtifies by the gift of goods, ſo that he 


was taken and a verdi& found for the defendant Greenfield, did 


court intended, that E. who was found guilty, took the gun, Gs. 


gued by ſerjeant Eyre for the defendant Berger, that if in a pla 
"perſonal againſt divers defendants the one defendant pleads in bir 


found guilty, and cannot take advantage of A.'s juſtification , for | 
ſhall be intended, he took the gun, Gc. at another time withour 


deſtroys the plaintiff's title, and ſhews that he has no cauſe of gc. 
tion, which is found for that defendant ; no judgment can be againſt 
the other defendant, though he is found guilty ; becauſe it appears | 
to the court, the plaintiff had no cauſe of action. They cited al 
1 Salk, 23. where in an indebitatus aſſumpſit againſt A. and B. and 
judgment againſt A. by default; B. pleaded payment, and iſſue 
thereupon ; Holt chief juſtice at ni prius ſaid, that no finding upon 
that iſſue could diſcharge A. for he had confeſſed the whole. Ty 
apply this to the prefent cafe, they ſaid this was an action of treſ. 
paſs, and therefore judgment might be againit one defendant, and 
the other found not guilty at all; that the matter upon which iſe 


not go to the whole, but only as to the converting and diſpoſing 
of the goods to his uſe, viz. that it was done by licence of the 
plaintiff; but the licence did not go to the breaking and entry of 
the houſe, &c. And as in the before cited cafe in Cro. Fac. the 


at another time; ſo here the court would intend, Benger”s treſpaſ 
was committed by him at another time; and therefore the plaintif 
ought to have his judgment againſt Benger. E contra it was ar- 


to parcel, or which extends only to him that pleads it, and the 
other pleads a plea that goes to the whole; that laſt plea ſhall fir 
be tried, becauſe it goes to the whole, and the other defendant 
ſhall have advantage of it; for in a perſonal action the diſcharge df 
one is the diſcharge of both. Co. Lit. 125. So it is held in that 
caſe in Cro. Fac. 134. that if one of the defendants juſtifies by : 
gift of the goods, which is found for that defendant, no judgment 
can be given againſt the other defendant, becauſe it appears to ti 
court, the plaintiff had no cauſe of action. So in this caſe, ti: 
verdict having found, that the goods were ſold by the defendait 
Greenfield by the plaintiff's licence; that goes to the whole, as 
the diſpoſing and converting the goods to the defendant's uſe ; and 
the damages being aſſeſſed intire againſt Benger, no judgment 
could be given for the plaintiff againſt him. Of which opinie 
| was the whole court for thoſe reaſons, and judgment was abſolute! 
arreſted. 5 * 
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i The King ver/. Theed. 5 74 


| rDward Harriſon 18 December 10 Geo. informed two juſtices of s. C. 8 Mod. 
U the peace for the county of Bucks, reſiding near the pariſh of 30. 8 
Princes Riſeborough in the ſaid county, that the defendant the zoth 85 1 
of Auguſt then laſt paſt at the ſaid pariſh was, and Jong before had Conviftion on 
been, a maker of candles for fale, and upon the ſaid zoth of Auguſt 3 An. c. 9. 
it Princes Riſeborough aforeſaid did make uſe of a certain houſe in 1 
| Princes Riſeborough aforeſaid, for the making and keeping of and refuſing 
eandles for ſale; that Caleb Wilſen being then and there an officer "a apo; - of- 
of and for the duties of exciſe, and for the duties laid upon candles 880 wah : 
in and by the ſtatute duly appointed, purſuant to and in execution candles. 
| of the power to ſuch officer given by the ſaid ſtatute, upon the 
aid zoth of Auguſt, at Princes Riſeborough aforeſaid, did lawfully By g Ann. an 
enter into the ſaid houſe (ſo made uſe of by the defendant for ma- exciſe officer 
king and keeping of candles for ſale) to take an account of the wo bor Ah 
quantity of the candles, which had been there made; and that the if in the night 
aid Wilſon then and there finding ſeveral quantities of candles latel aro bd 
| made by the defendant (of which no account had been before ta- enter 3 
| ken) and certain ſcales and weights being then in the ſaid houſe houſe, & it 
proper for weighing of candles, the ſaid Wiſſn did then and there elt ett 
requeſt the defendant to permit him to uſe, and to aſſiſt him in into the houſe 
uſing, the ſaid ſcales and weights, for weighing the candles afore- lawfully, and | 
ſaid, to take an account of the quantity thereof; but the defendant zer it as in 
| then and there did not permit the ſaid Wilſon to uſe, nor aſſiſt him the day or 
in uſing, the ſaid ſcales and weights for weighing the ſaid candles, 4 _ 
| in order thereby to take an account of the juſt quantity thereof; 
but did then and there refuſe ſo to aſſiſt the ſaid Wilſon in weigh- 
ing the ſaid candles, and alſo refuſed to permit him to weigh the 
lame ; contrary to the form of the ſtatute, &c. whereupon the de- 
fendant forfeited 10 J. Sc. Upon this information the defendant - 
was regularly convicted of the facts therein contained, and they 
gave judgment, that he ſhould forfeit 10 J. one moiety to the in- 
former, &c, To this conviction removed into the King's Bench 
by certiorari Mr. Lee for the defendant took an exception, that it 
did not appear, that the entry of Wilſon the officer into the houſe 
was lawful; for by the ſtatute of 8 Ann. cap. 9. par. 10. the offi- 
cer may by day or night (but if it is in the night it muſt be in 
the preſence of the conſtable, &c.) enter into the houſe, &c. now 
here it is laid, that Wilſon entred the zoth of Auguſt, but it is not 
laid, whether by day or night ; it might be in the night, and then 
it was not lawful, becauſe it is not ſaid to be in the preſence of the 
conſtable, &c, and if the officer's entry was not lawful, the defen- 
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dant was not obliged by the act to aſſiſt him in weighing the th 


dles, or to let him have the ſcales. But to this it was anſwered þ 
Mr. Reeve, and. held by the court, that the entry in the houg. 
laid in the information to have been made /awfully, and it does jy 
appear upon the face of the information that it was wrong, wy 
therefore the court will not intend it was ſo, when the inform 
tion and conviction ſay, he entred lawfully. If it had been u. 
lawfully, the defendant would have had the benefit of it in his d. 
fenſe before the juſtices. The information purſues - the. clauſe-y 
the act, for this conviction is founded on par. 1. And the, 
viction was affirmed Oober 25, 1724, by Pratt chief Juſtice 
Forteſcue and Raymond juſtices, Powys juſtice abſent. 
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The King ver. Roberts. 


S. C. 1 Stra. T HE defendant was convicted upon 6 & 7 Vill. 3. c. I. fü 
F ſwearing a hundred oaths, vi. by G—— d, and a hunde 
ſwearing 100 curſes, vix. G—d d——n you. And ſerjeant Darnall took er 
ſame oaths. ception to this conviction, that the oaths and curſes ought to ht 

been ſet out a hundred times each particularly. Sed non allocatur, 

for it is ſufficient to fay, he ſwore ſuch an oath, or made ſuch a curk 
The uitneſs à hundred times. But then the conviction was quaſhed, becauk 
a the record was, that the witneſs pragſtitit ſacramentum, Sc. When. 


_ 1 prae- as it ought to have been in the preſent tenſe praeſtat. 
at, lil, e e 


Richard Elliot ver/. Matthew Cooper. 


8. C. 8 Mod. . | e 4 i 
07. * 5 833 Uin 
2 1 Stra. Intr. Trin. 1 O Geo. of B. R. a, 
Poſs. 1484. | a DF LEPEETH. f > SSOP . | ed. th th 4 
In cafs by be. | caſe upon a promiſſory note the plaintiff declared, that the BW... 
ets of = defendant the gth of September 172 3, apud, &c. fecit quanian Ws 
promiſſory notam ſuam in ſcriptis, victtam a promiſſory note, per quam qu. 4% 


note, te ce: lem notam the defendant promiſed to pay to Matthew Coates w 


defendant e- ordini three months after date 22 J. 105. for value received; thi 
cit gzaudam the money being unpaid, the ſaid Coates afterwards indorſed it to 


3 be paid to the plaintiff or order for value received, of which the 
gram guidem defendant had notice; whereby and by force of the ſtatute, Ec, 
bye on no the detendant became liable to pay the note to the plaintiff, 21 
to C. be in. To this count the defendant demurred; and demurrer being joined 


dorſedit to the Mr. Crowle for the defendant took an exception, that the ſtatute 
Plaintif, with- of 3 & 4 Ann. cap. 9. which enables parties, to whom or orde 


out ſaving that 


the defendant promiſſory notes are payable, to indorſe the ſame, and intitles tht 
3ned r. and indorſee to bring an action in his own name, extends only to notes 
2 | Es DE, 


held good on 
demurrer. 


made 
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made and ſigned by the perſbn that makes the note; but in this 

caſe it is not alledged that the defendant ſigned the note, and there- 
ſore it is not ſuch. a note as by the ſtatute is indorſable over; nor 
can the indorſee maintain an action upon it. It is poſſible indeed, 
it may be a ſufficient note to be evidence of: money lent, Sc, by 
proving the note to be writ 


by the defendant or his direction; but 

that will not be a note within that act. But 20 allbcatur, for my 

brother Forteſcue citing the late caſe of Taylor «verſe Dobbins,” as ex- Taylor verſ. 
ay being this caſe in point, wherein notwithſtanding this very ins 
exception the plaintiff had judgment, becauſe it was ſaid, fecit 

mtam ſuam per quam. promft fobvere, which implied it was ſign- 
ed by the defendant, which caſe Pratt chief juſtice remembred, 


| jadgment was given for the plaintiff, = 
The King ver{. Plympton. 
Intr. Paſch. 10 Geo. n. x7: 


N information was exhibited againft the defendant, which ſet To promiſe a 
JI out, that King James I. by his letters patent dated the roth of memder of a 
Aaguſt in the thirteenth year of his reign, incorporated the inhabi- mobey, Ger. 
tants of Tiverton in comitatu Devon, by the name of the mayor to give his 
and burgeſſes of the town and pariſh of Tiverton in comitatu Devon, weten, 1 
that they ſhould have a mayor, twelve capital burgeſſes, and twelve Mogi af Ag 
affiſtants, who ſhould be the common-council; that the mayor, corporation, 


capital burgeſſes and aſſiſtants, or the greateſt part of them, eve- 3 
ry year, on Tueſday next after St. Bartholomew, ſhould chuſe one information 
of the capital burgeſſes to be mayor for a whole year next en- Will lie. 
ſuing, and then appoints him to be ſworn, Sc. which letters patent 

the inhabitants accepted, and ever fince acted under; that the loth 

of Augu/t 10 Geo. one John Upcott, Eſq; was and is a capital bur- 

geſs of the ſaid town and pariſh, and alſo one William Hewett was 

then and is one of the alhſtants, before that time in offctum illud 

debito modo electus et proefettus ; and the faid William Hewett as 

tuch aſſiſtant had a vote in the election of the mayor and other 

members of the town and pariſh aforeſaid, vis. at the town and pa- 

Fiſh aforeſaid: and that then there were and are now within the 

faid town and pariſh and among the members thereof parties diſ- 

Sleeing among themſelves, and mutually promoting contrary inte- 

reſts to one another; that the defendant being then and til} one 

other of the affiftants of tlie faid town and pariſh, intending the 

ee election of a mayor then next to be made, and the free electi- 

an of other members of the: faid town and pariſh, then ſoon to be 

ade, to diſturb, - and to raiſe confafion in the government of the 

5 7 | . 168 5 town 
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town and pariſh aforeſaid, a little before Tueſday next after 9, 
Bartholomew (that day being the day appointed by the faid lete, 
patent for electing the mayor) and upon and about which day du 
election of the other members of the ſaid town and partſh' y 
then intended to be made, ſcilicet 10 Auguſti 10 Geo. apud willy 
et parochiam praedictam nequiter adviſate et corrupte tentavit iq 
ſtigavit urgebat et ſollicitavit praedicdtum Millielmum Hewett, then 
and there being one of the affiſtants of the ſaid town and puri 
and having a vote in the election of the mayor of the faid tow 
and pariſh, and alſo in the election of the other members of the 
ſaid town and pariſh ſoon to be choſen, ſuffragium ſuum ad eli. 
nem majoris villae et parochiae praedictae adtunc proxime fenden 
asc in electione aliorum membrorum villae et parochiae praedictae tur 
cito eligendorum, dare pro et in intereſſe adtunc promoto within toe 
faid town and pariſh as well by the ſaid defendant as the ſaid Ju 
Upcott : and to perſuade and promiſe the ſaid William Hewett u 
give his vote in electione illa for and in that intereſt, the defer. 
dant then and there unlawfully and corruptly promiſed, to pay the 
ſaid William Hewett 500 l. upon condition that he would give hi 
vote ad electionem illam pro et in intereſſe allo ; in magnam obſtrufi 
nem liberae et paciſicae electionis majoris et aliorum membrorum villy 
et parochiae praediftae, et in incitationem confuſionis in eadem i 
fubverſionem boni regiminis et gubernationis villae et parochiae illi 
et magnam violationem libertatis et privilegiorum inbabitantium qi 
dem, Sc. Upon not guilty pleaded, the defendant was found gul. 
ty. And Sir Thomas Pengelly the King's ſerjeant moved in arreſt d 
judgment, that by ſo much of the charter as was ſet out in the in 
formation it did not appear, that the defendant or Hewett as a. 
ſiſtants had a right to vote at any election but of that of a mayor; 
and if there are any clauſes in the charter, which enable affiſtant 
to vote at the election of other officers, they ſhould have been { 
out; for want of which it is informal: and it is not ſufficient t 
aver, that Hewett had a right to vote at the election of the othe 
members of the corporation; but the offenſe charged is, for folic- 
ting Hewett to vote, not only at the election of a mayor, but al 
of the other members; which is laid as one intire offenſe, and tix 
fine muſt be for the whole; but it ought not to be for ſoliciting 
Hewett to vote at the elections of the other members, . becauſe be 
had no right to vote at them. Then ſerjeant Pengelly urged, be 
Vas no offenſe at all charged; for it is lawful for one member ot 
corporation to ask -or perſwade another to vote for his friend, a6 
if he made ſuch a ;promiſe as in this information, it will be 0 
crime, without ſhewing :the fa& done, that the money was pail 
and accepted by Hewett, Beſides the election of the other mc 
bers might be only of .common-council-men, who are not 2 
DB vt . 5 Itrate, 
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Mich. Term 12 Georgii regis. 
rates, but only in the nature of private perſons: and in ſuch caſe 
ie offer of money to vote for them would be no offenſe puniſhable 

by information. Inticing an apprentice to leave his maſter's ſervice 
-" not indictable: 1 Saſk. 380. the King verſ. Daniel. And the 
-omiſe here is void, becauſe there is no good conſideration for it. 
But the court were of opinion, that to bribe perſons, either by gi- 
ving money or promiſes, to vote at elections of members of corpo- 
ations, which are created for the ſake of publick government, is 
in offence, for which an Information ] will lie, and that Hewett's 
night to vote was ſufficiently latd. - And judgment was given againſt 


the defendant. 95 


* 


The King verſ. Sympſon. 


A Mandamus iſſued out of this court directed to Dr. King arch- K C. 1 Stra. 
I deacon of Colchefter in Eſſex, to the defendant his ſurrogate, “ 


aut alii judici in bac parte competenti, commanding him to ſwear bes re 
Mr. Rodney Fane one of the churchwardens of the pariſh church of notice, any 
| All Saints in Colcheflor. To which the defendant returned, that particular 
0 before the writ came to him, and before the writ iſſued, viz. 20 rw pi T 
vie e laſt, the biſhop of London inbibuit the faid Dr. King then pariicular die- 
%% :nd yet archdeacon of Colchefter, cujus miniſter et officiarius the de- 20" eee 
l endant Barnaby Sympſon ad tunc fuit et adhuc ęſt, ab ulterius pro- 10 5 
gu cedendo de vel in re frve negotio praedicto, et perinde totam juriſdi- Poſt. 1405. 
gu | Fionem in ea parte ſuper ſe ſuſcepit ; quodque inhibitio praedicta ad- 
mY buc remanet in ſuo vigore ef virtute, et bis de caufis the ſaid Rodney 
eue into the ſaid office, &c. admittere et jurare non poteſt nec de- 
r bet prout per breve praedictum praecipitur. Mr. Reeve took ex- 
* | ception to this return, that it is not averred, that Colcheſter is with- 
** in the dioceſe of London; for if it is not, the biſhop's inhibition is 


nt 00 
other 
olick 


void; and the court cannot judicially take notice, that Colcheſter is 


within the dioceſe of London. Quod fuit conceſſum per curiam, and 
| a peremptory mandamus was granted November 16. 


al Tz h 

d the | | 8 8 bu 

e The King ver/. White. 

ſe he 5 a ie ed» 1 Ez 

her O a mandamus directed to the archdeacon, to ſwear a Non fait ele- 
| F „. ; | ine us returned 

oft E. 3 he returned non fuat electus; upon opening bas bn 

aul ich Mr. juſtice Forteſcue ſaid, that it was ſettled, and had con, to ſwear 

x been often ruled, that the archdeacon could not judge of the a church war- 

oail election, and therefore this return was ill. Whereupon a pe- den. 


nem; emptory mandamus was granted. But note, it was certainly 


nag. | 


Tatts, 


Wrong, for the return was a good return, and has often been 
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Emorandum, That Sir John Pratt knight, chief juſtice of the 
VI King's Bench, died Wedneſday February the 24th laft paſt, and 
] was created chief juſtice in his place by a writ bearing teſte March 2. 
and was ſworn into the office March 3. following before Sir Joſeph 
Jekyll knight, maſter of the Rolle, and Sir Jeffery Gilbert knight, 
one of the barons of the Exchequer, then two of the lords commiſſioners 
for the cuſtody of the great ſeal, at the Rolls; notwithſtanding 
which I continued one of the commiſſioners of the great ſeal. And 
James Reynolds eſqurre, ſerjeant at law, was feworn at the Rolls one 
H the judges of this court in my place, before the three lords com- 
miſſioners of the great ſeal, after his return from the Weſtern 
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William Maddox and Robert Godfrey ver. John Taylor 
1 and others. e 


HE plaintiffs brought an action of treſpaſs againſt the de- 8. C. 8 Mod. 
fendants, and declared, that the defendants the 24th of 8 
May, 8 Geo. at Ighſam in Kent, clauſa domum et horreum 8 . axis 
ius Willielmi Maddox fregerunt et intraverunt, ac di- breaking and 


verſa bona et catalla ipſorum Willielmi Maddox et Roberti Godfrey, —_ 


. unam vaccam, and ſeveral other goods particularly mentioned and taking a- 
in the declaration, adtunc et ibi dem ceperunt et aſportaverunt, &c. way the good 
On not guilty pleaded, the jury found a verdict for the plaintiffs 1 
2gunſt all the defendants, and gave them 20 J. gs. damages beſides pleaded, ver- 
coſts. And Hilary term 10 Geo. 1723, Mr. Fazakerly moved in dict for the 
arreſt of judgment, that the two plaintiffs had joined in an action . 
"OI intire dama- 
of treſpaſs for breaking and entring the cloſes, houſe and barn to ges, judgment 
which one of them, viz. Robert Godfrey had no title; and by mor 8 
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Eaſter Term 11 Georgii regis. 


conſequence, if judgment ſhould be given for the pfade oy, 
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1 0 5 f 
Frey would recover damages for breaking the houſe, Ge. to Which 0 
he had ight, and had ſuſtained no d by the 7 
e had no right, and had ſuſtained no damage by the breaking 7 
and entry thereof, Of which opinion the lord chief juſtice Prat R 
and the other judges ſeemed to be, and therefore a rule yy a 
made, to ſtay the judgment, till it ſhould be moved by the 7 
plaintiffs, And afterwards it being moved this term May the 
my ſelf and my brothers Powys and Forteſcue being clear of thy 
opinion, judgment was arreſted abſolutely, abſente Reynolds, | 
S. C. 8 Mod. — = 1 e T 
3 RE Steed ver/. Layner. 
8. C. | | Fl 
I ? iſiti | 2 | . . „ « 
| a faire ler] HE execution of a writ of ſcire fůieri inquiry was ſet aſide, þ 
 Quiry was . upon a motion of my brother Wh:taker, becauſe no note . ? 
5 was given of the time the writ was to be executed, for which © 
given of the Purpoſe it is neceſſary to give notice; and ſo it was held before i 8 
time of execu- the like caſe, Trin. 9 Geo. B. R. and an inquiſition took vn fuch : 
tion of the 6. Py | | 2 2 3 5 | | , / 
_ a writ ſet aſide. And it is not like executions by elegit, or a | 
No notice ne- extents, in which caſes notice 1s not uſually given, ' 
ceſſary either | 5 | „ 
of execution of | S 155 
elegits or ex- | | | ; 
tents. | Baker ver. Bache. 

Intr. Mich. 11 Geo. B. R. Rot. 200. Error C. B. 
ee 7 HE plaintiff brought an action on the caſe againſt the de 
3 fendant for money laid out and neceſſaries provided by the * 
ry for more Plaintiff for the defendant's ſons, to whom the plaintiff was by WW © 
tire than laid the defendant appointed their tutor, &c. and the plaintiff laid tie 9 
in the decla- . | | 1 | - 5 | tt 
ration. Promiſe to be made by the defendant to the plaintiff 19 fur 

1718. to pay the plaintiff for the neceſſaries he ſhould provide for 5 

the ſons, and the money he ſhould lay out for them, Gc. and f 
avers he continued their tutor for five years and nine months, 5 
and during that time found them neceſſaries, &c. which came to Wi ! 


140/. Judgment was given againſt the defendant by 7:1 dicit it 
C. B. and the writ of inquiry was executed the 3d of February, 
10 Geo, 1723. and the inquiſition found, that the plaintiff ſo- 
ſtained damages  occaſione praemiſſorum ultra miſa et cuſtagia 120% 
95. and 11 4. And final judgment being given for the plaintiff in 
the Common Pleas, the defendant brought a writ of error in ite 
King's Bench. And Monday May 3. this term the judgment of 
the Common Pleas was reverſed, becauſe the jury on the writ ol 
inquiry have given damages for neceſſaries provided after the action 
commenced, and to a time after the writ of inquiry was ae, 


A 


Py TOTES TIT 


rgii regis. 


% ” N 1 
A * — U 0%, 1 
's 0 
* — 
* 8 
. 


ah 


1 « a 


1 of FIVE" \ SONY 
1 rr r ER RT nat 
A 4s 1, tht | . : 
* * — 
4 *: os * — 
. . * £ N 1 * 
| ; | 
7 1 5 — 9 N 1 : * 


1 
1 : 
* 


for the promiſe being laid to have been made the nineteenth of 
1ne 1718. and that the plaintiff had provided the neceſſaries, 
Fe. from that time for five years and nine months next following; 
that time did not expire till the nineteenth of March 1723. com- 
uting calendar months, and not till about the 25th or 26th of 


February, computing lunar months. 


Brace ver/. Daniel. Error C. B. 


Reſpaſs vi et armis for taking and detaining the plaintiff's Declaration in 
cattle. The plaintiff declared, that the defendant Samuel treſpaſs a- 
Daniel, March 20, 1718. vi et armis at Averton in Eſſex, ce- N 4 
perunt, abduxerunt ef aſportaverunt a mare, a bull, &c. of the peru, ab. 
plaintiff's. After judgment by ml dicit a writ of inquiry Ss Sc. 
executed, and damages found for the plaintiff, and final judgment 

given for him. Upon which the defendant Daniel brought a writ 

of error in the King's Bench, and the judgment was reverſed 

May 7. this term; becauſe the verbs being in the plural number, 

there was no poſitive charge that the defendant took the cattle. 


"of 


] ohn Mayne ver, Daniel Harvey. 


| IN an indebitatus affumpfit, and quantum meruit, for goods ſold Mint det no | 
J and delivered by the plaintiff to the defendant ; the defendant che action, but 
| pleaded, that the plaintiff actionem ſuam inde babere ſeu manu- only of the 
tenere verſus eum non debet, and then ſet out the act of parlia- ©. 
ment of the ninth of the King, intituled an act for more effectual 
execution of juſtice in a pretended privileged place in the pariſh of 

| $f, George in the county of Surrey, commonly called the Mint, and 
| then brings himſelf within the benefit of that act. And on de- 
murrer April 21 in this term judgment was given for the plaintiff, 
becauſe this plea cannot be pleaded in bar of the action, but 
only in bar of the execution. Mr. Martin council for the 
plaintiff. . 


Robert 
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Robert Kerry and Mary his wife, formerly wiſe | of 
Robert Allfounder, again William Kent and others, 


Intr. Mich. 11 Geo. B. R. Rot. 291. 

8. O. 8 Mod, 2 RR OR upon a judgment given on a writ of dower, brought 
5 . sus. 2 by the demandants, wherein the demandant Mary demandes 
623. ber dower of fifteen acres of land, three meſuages, three tene. 
ge =o ments, a brewhouſe, &c. in Debenham and Winſton in Suffolk (a 
tenement. being formerly wife of Robert Allifounder, &c.) The tenants con. 
Touts temps feſſed the action, and pleaded, that from the time of the death of 
q pleaded. Robert Allfeunder they always were and yet are ready to render the 
demandant Mary her dower. Whereupon judgment was given 

for the demandants to recover ſeiſin of one third part of the ſaid 

fifteen acres of land, three meſuages, three tenements, Gc. and x 

writ of ſeiſin iſſued returnable March 15. and a writ of inquiry of 

damages, to inquire what damages the demandants had ſuſtained 

by reaſon of the detaining the dower from the day of ſuing the 

original writ to the iſſuing the writ of inquiry, returnable Marc 

15. To which the ſheriff returned, he had delivered ſeiſin of 

one third of the land, meſuages, tenements, &c. and he alſo re. 

turned an inquiſition, finding that the demandants had ſuſtained 
damages by the detaining of the dower from the day of ſuing the 
original writ to the iſſuing of the writ of inquiry 30/. 155. be- 

ſides coſts, for which and coſts judgment was entred for the de- 

Ejectment mandants. And now upon a writ of error brought in the King's 
and Dy Bench ſerjeant Comyns for the plaintiff in error inſiſted, that a writ 
/cnements, of dower would not lie of a tenement, it being a word of an un- 
Leon 228. certain ſignification, and therefore the ſheriff could not give ſeiſin 
y ood verl. of it. Secondly, that the judgment for the recovery of damages 
Cro. Jac. 125, was erroneous ; firſt, becauſe by the ſtatute of Merton, 20 Hen. ;. 
__ = cap. 1. the demandant in dower is not to recover damages, unleſs 
2 od. 238. her husband died ſeiſed; and upon this record it does not appear, 
the husband died ſeiſed. Co. Lit. 32. b, ſecondly, the tenants 

have pleaded, they always were ready, and yet are ready, to render 

the dower, in which caſe they ſhall anſwer no damages. M.. 

Recve for the demandants in dower and the defendants in the 

writ of error inſiſted, that the plea of zeuts temps priſt, Ec. 

can be only pleaded by the heir in bar of damages, Co. Lit. 32, 33. 

and it does not appear, that any of the tenants was heir at av) 

and therefore this plea in this caſe could not prevent the demar- 

dants from recovering damages. He admitted, that the judgment 

for the damages could not be maintained, becauſe it was not fug- 
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reſted, th the huſband died ſeiſed; but yet he ſaid, the judg- 


ment might be reverſed as to that, and be affirmed as to the 
Jower, if the demand was rightly made. For the judgment for the 
damages was founded on the ſtatute of Merton, and the judgment 
for the dower is a judgment at common law ; and therefore though 
the judgment for the damages ſhould be reverſed, yet the judgment 
for the dower might ſtand. And he compared it to Specot's caſe, 
50. 58, 59. where in a"quare impedit judgment for the recovery 
of the preſentation was affirmed, though there was an error in the 
judgment for the recovery of the damages. Then Mr. Reeve in- 
ſiſted, that a writ of a third part trium tenementorum was good in 
dower (where the ſame certainty is not required as in other writs) 
and therefore a demand of dower de libero tenemento is good. F. N. B. 
148. A. So an aſſiſe or writ of dower lies of a croft or cottage, 
$ Hen, 6. 3. Bro. dower 92. and yet a praecipe does not lie of a 
cottage ; and if this declaration had been ill on a demurrer, yet now 
the tenants have confeſſed this demand as laid, and therefore that 
makes the count good; like the caſe of Slack verſ, Bowſal, Cro. Fac. 
668. the plaintiff declared, that the defendant being indebted to the 
S plaintiff in 5 J. pro redditu antetunc debito, promiſed to pay the 51. 
when requeſted, &c. the defendant pleaded payment, and on iſſue 
joined verdict againſt the defendant ; and the court held the declara- 
tion was made good. by this plea of payment, though it was not 
ſhewn, when the rent became due, nor for what term, nor upon 
what contract. So Cro. Jac. 682. Buckland verſ. Otely, debt for 
rent upon a demiſe of lands at Creek, and of ſeveral other cloſes, and 
did not ſhew where thoſe cloſes lay; the defendant pleaded, the 
| plaintiff had entred into part of the lands at Creek, &c. and on iſſue 
thereupon verdict for the plaintiff; and the court held this plea of 
collateral matter had aided this omiſſion in the declaration, which 
| would have been good cauſe of demurrer. F | 


| But the court was of opinion, that this declaration was ſo uncer- 
tain, that the confeſſion could not help it; becauſe the ſheriff could 
not tell of what he was to give ſeifin ; for theſe tenements might be 
houſes or lands, or any thing elſe that might be held; and there- 
fore the caſe cited by Mr. Reeve does not come up to the preſent 
aſe, And judgment was reverſed for this reaſon, May 4. and no 
opinion given as to the other points made by him. See Cro. Fac. 
b21. Herward verſ. Cavendiſh. | 
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„ The King verſ. John Tucke. 
366. 9 5 | 
Conviction for HE defendant Tucke was convicted upon the ſtatute of 6 & 
curſing and 7 Will. 3. c. 11. for profane curſing and ſwearing, by Mr. 
eating. Tuthill a juſtice of peace for Axbridge in Somerſetſhire. The con- 
viction being removed by certiorari into this court ſet out, that 
the 2oth of July 10th of the King, John Flower of the ſaid town 
and pariſh of Axbridge comes before the ſaid juſtice of the peace, 
The informa- and informs him, that John Tucke of the ſaid town and pariſh of 
tion deſcribed Hxbhridge, then or at any time after non exiſtens ſeruus, nec laby- 
ny? pap rator, nec miles communis, Anglice a common ſoldier, nec nauta, 
man and a Anglice a common ſeaman, ſed adtunc exiſtens generoſus et ultra 
bore ; 6, * aetatem ſexdecim annorum, within ten days then laſt paſt, VIZ. the 
Tk Wa nao July at the town and pariſh aforeſaid, did profanely 
witneſs did ſwear four profane oaths, and ſets them out; contra formam fla. 
Fe tuti in hujuſmodi caſu nuper editi et proviſi, et ſuperinde praedifiu 
yet ſince = Johannes Flower, adtunc et adbuc exiſtens credibilis teſtis, Poſtea, 
web, tha ſcilicet 27th of the fame July, in his proper perſon comes before 
du thede- me the ſaid John Tuthill, then being a juſtice of the peace, Gt 
ſwear, Sc. ef ſacramentum ſuum corporale ſuper ſacroſancta Dei evangelia ad 
held good. Jicendum veritatem de et ſuper praemiſſis praedictis in information: 
IT hraedidta ſuperius pracſtat before me the ſaid juſtice, &c. pra- 
aittuſque Johannes Flower fic juratus exiſtens dicit deponit et jurat 
The oath of Hiper ſacramentum ſuum praedictum de et ſuper praemiſſis prat- 
the witneſs. d7771s in infarmatione praedifia ſuperius ſpecificatis, that the ſaid 
John Tucke the ſaid 20th day of Juby at the town and pariſh 
aforeſaid, did then and there profanely ſwear four profane oaths, 
and ſets them out; contra formam ſtatuti in hujuſimodi caſu edit! 
et proviſt ; ſuper quo praedictus Johannes Tuche poſt ſummonitionn 
et ad reſpondenaum de et ſuper praemiſſis praediftis in informatie 
Nefendant Contentis prius in hac parte debito modo factam, poſtea, ſcilicet the 
heard. ſaid 27ih day of July at the town and pariſh aforeſaid, before me 
the ſaid Joh Tuthill then being a juſtice, &c. comes in his pro- 
per perſon, ac omnibus et fingulis materits in informatione praediia 
contentis et evidentiis praedictis ſuperinde datis per praedidun 
Johannem Tucke auditis et plene intelleftis exiſtentibus, idem jr 
bannes Tucke per me praefatum juſticiarium allocutus eſt, quomoch 
ſe vellet de et in materiis praedictis in informatione praedicta verſu 
eum oljectis et fpecificatis defendere et acquietare, et fiquid pro | 
babeat vel dicere ſciat, quare ipſe idem Johannes Tucke de pra 
miſſis praedictis in informatione praedifta contentis, et ei in fam 
fraeaitta ſuperius impoſitis, non convincatur ; et quia per me fri 
ſatum juſticiarium auditis et plene intellectis omnibus et fingu" 


fer ipſum Johannem Tucke in defenſione ſua de et ſuper praemti 
—_ | — i 
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in infor matione praeditta ſupertus allegatis, manifefle mihi praefato 
Ala conſtat, pracdictum Fohannem Tucke eſſe culpabilem de 
raemiſſis praedictis in infor matione | praedicta Jpecrficatis et ei impo- 
is, modo et forma prout in et per informationem praeaiftam ſuperius 
allegatur 3 ideo conſideratum eſt per me praefatum juſticiarium, quod Conviecd. 
-nediffus Johannes Tucke per teſtimonium praefati Fohannis Flower 
"redibiles teſtis ſuper ſacramentum ſuum praedi aum coram me praefato 
juflictario ut praefertur praęſtitum de praemiſſis praedictis in infor- 
atione praedicta ſpeci ficatis, et ei ut praefertur impoſitis, convin- 
| [otur et convictus fit ſecundum for mam flatuti in hujuſmodi caſu editi 
et provifi ; et quod pr aedictus Johannes Tucke forisfaciat ſummam 
| io ſolidorun pro offenſis ſuis praedictis, ſcilicet duos folidos pro 
quolibet offenſo praeaito, levandam et folvendam ſecundum formam 
flatut! fraeditti in bujuſmodi caſu editi et provifi : in cujus rei te- 
flimontum ego praefatus Jobannes Tuthill generoſus juſtictarius prae- 
adus huic recordo manum meum et figillum meum appoſui, apud 
willam et parochiam praedictam, ditto vicęſimo ſeptimo die Fulit, 


au regni dicti domini regis nunc decimo ſupradicto. 


Mr. Fazakerley for the defendant took two exceptions to this 

conviction ; firſt, that it did not appear, of what degree the defen- 

dant was, for the ſtatute of 6 & 7 Pill. 3. cap. 11. makes a dif- 

ference in the puniſhment according to the degree of the offender ; 

for a ſervant, labourer, common ſoldier, or common ſeaman, for 

the firſt offenſe is, if convicted, to pay one ſhilling, every other 

perſon for the firſt offenſe two ſhillings; ſecond exception, it did 
| not appear of what age the defendant was, for if he was above ſix- 

teen, if he did not pay the money, and no diſtreſs was to be found, 

he was to be ſet in the ſtocks; if under ſixteen, in ſuch caſe he is 

to be whipt : now although in the information ſet out in the con- 

viction John Flower informs the juſtice, that the defendant was not 

a ſervant, nor labourer, nor common ſoldier, nor common ſeaman, 
| but a gentleman, and above ſixteen years of age; yet that was not 

proved by the evidence given by the witneſs as ſet out in the infor- 
mation, which he inſiſted it ought to be; as in conviction for deer- If the county 
| ſtealing, the county where the offenſe was committed was only 2 e 
mentioned in the information, and not in the evidence of the wit- —_— * 
nels; and therefore that not appearing to be proved, the conviction not proved by 
was quaſhed, But the court were of opinion, that ſince it was _— 
alleged in the information, that the defendant mon exiſtens ſceruus the e 
nec laborator, nec miles communis, nec nauta, ſed adtunc exiſtens tion, il. 
generoſus et ultra aetatem ſexdecim annorum, &c. and the witneſs 

twore, that praedidtus Johannes Tucke did ſwear, Cc. that was 

ſufficient, and much different from the caſe of the conviction of 
deer-ſtealing ; for here the perſon as deſcribed in the information is 
deſcribed by the praedictus, but in that caſe the juſtices of the peace 
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of the veſtry. 


Veſtry held 
11 july in a. 


2 of- bearing lot as aforeſaid, paratus fuit et ſeipſum obtulit, durante | 
ered to enter | 2 


te om. emblatione aut congregatione illa, intrare in praedittum locum v0 
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have no juriſdiction, unlefs it is proved to be committed in 
county; and mentioning the county in the information, wit 
proving it, is not ſufficient. And the conviction was *confins 
niſi, Sc. and no cauſe was afterwards ſhewn, April 21, 192x, | 


Phillibrown againſt Ryland and others, 


Intr. Paſch. 8 Geo. B. R. Rot. 243. 16 0 
8. 5 8 Mod. ASE. The plaintiff declares, that 11 Juby 1721. aud 
5 C. Sr. before and always from that time hucuſque, he was and h 
624. is an inhabitant and pariſhioner paying ſcot and bearing lot in 
Caſe for hin- pariſh of Ft. Botol ph Biſbopſgate in the ward of Biſbopſgate Lon! 


dering an 1n- 


eyes ann: and as ſuch inhabitant and pariſhioner he the ſaid plaintiff jus e 


veſtryman to vVilegium habet et habere debuit et debet conveniendi et praefens 
wen A N fragium ſuum dandum, in every veſtry of the inhabitants and 
where the ve- riſhioners of that pariſh held and to be held for, in and within 
try was met. ſaid pariſh, pro de et concernente res materias et negotia pub 
The plaintiff hectantia et pertinentia ad ſive tangentia reparationem ecelgſae 
jet rr pant rochialis parochiae praedictae, aut monetam collectam ſeu colligend| 
ner intituled to /evatam ſeu levandam, ac ratas aſſeſſamenta vel taxationes fad 
be at veſtries. facienda pro tali reparatione, aut pro de et concernente aliquas a 
The buſineſs res materias et negotia in vel per talem aſſemblationem aut congref 
tionem negotianda tranſigenda frve ordinanda ſpectantia et pertim 
ad ſive tangentia commodum et bonum publicum parochiae praedift 
vel pro de et concernente aliqua alia res materias et negotia par 
alia, quae in vel per talem aſſomblationem gut congregationem ne 
tiari tranſigi ſeu ordinari ſolent et debent : and whereas a veſtry 
room called the inhabitants and pariſhioners of the ſaid pariſn was held the 
the velttly 11th of July in quodam loco vocato romea veſtiaria, Anglict 
room. veſtry room, prope adjungente to the ſaid pariſh- church exif 
uſuali loco ubi tales afſemblationes aut congregationes teneri et bal 
ſolitae et conſuetae fuerunt, vis. apud London praedictum, in fl 
chia et warda praedictis, et adtunc et ibidem diverſi inhabitants 
parochiani dictae parochiae parechialiter convenerunt et pratſeſ 
Fuerunt, Anglice, a veſtry was held, ſecundum notitiam eis inde} 
= datam, ad conſulendum, tractandum et deliberandum, et vota e 
Fragia ſua dandum, pro de et concernentia diverſa publica res ma 
rias et negotia ſpectantia et pertinentia ad five tangentia reparatic 
ecclefiae praedittae ac commodum et bonum publicum parochiae ii 
difae; and that the ſaid Thomas Phillibrown then and there bei 
an inhabitant and pariſhioner of the ſaid pariſh, paying ſcot 
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* 
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um romeam veſtiariam, where the ſaid veſtry was then held, ad 
conſulendum, tractandum et deliberandum, et votum et ſuffragium ſus 
Jandum in aſſemblatione aut congregatione illa, de et concernentia res 
| materias et negotia parochialia, quae ibidem tum tranſacta et tractata 
fuerunt aut forent - but the defendants praemiſſa praedicta bene ſci- 
mtes, ſed machmantes et intendentes, the ſaid T. P. in ea parte] dam- 
mfcare, et de jure et privilegio ſuis de et in praemiſſis praedictis im- 
| pedire el totaliter fruſtrare et deprivare the ſaid T. P. e loco prae— 
io where the ſaid veſtry was held, excluſerunt et extratenuerunt, 
that they the ſaid T. P. in eundem locum durante afſemblatione aut 
angregatione illa intrare adtunc et ibidem obſiruxerunt et penitus re- 
euſaverunt, ac oftium loci illius verſus ipſum T. P. occluſerunt, et 
praedidtum gſtium fic occluſum diu, ſcilicet per ſpatium duarum bo Pefendarts 
rarum, continuaverunt ; per quod the ſaid T. P. ex eadem afſembla- kept him out. 
none aut congregatione parochiali penitus excluſus furt, et conſulere, 1 1 
traftare vel deliberare, aut votum et ſuffragia ſua ibidem dare, dum him. ; 
diverſa publica res materiae et negotia ſpectantia et pertinentia ad 
ſve tangentia reparationem eccleſiae praediftae, ac commodum et bo- 
num publica parochiae praedictae per alios inhabitantes et parochianos, 
fic ut praefertur parochialiter conventos et pracſentes exiſtentes, nego- 
tiata tranſacta et ordinata fuerunt, abſque aliqua legitima cauſa to- 
taliter impeditus fuit. Then there was another count for keeping 
the plaintiff out of a veſtry held the 1 5th of Auguſt 1721, in the 
| fame manner; damages 50 1. To this declaration the defendant 
demurred, and ſhewed for cauſe of demurrer, that it did not appear 
by the declaration, that the plaintiff was damnified in any manner, 
and that the declaration was uncertain, doubtful, and wanted form. 
The plaintiff joined in demurrer. Serjeant Branthwazrte for the de- 
ſendant inſiſted, that this action could not be maintained, becauſe 
reſtries are voluntary meetings of pariſhioners only, and looked on 
in hw as ſuch, and therefore it was neither an injury or damage to 
the plaintiff, to keep him out of ſuch a meeting of the pariſhioners. 
In the next place, if ſhutting the door, and keeping the plaintiff 
out, was a damage, it was no more than a publick damage, for 
which no action on the caſe would lie; but to maintain ſuch an 
anion, there ought to be a particular damage; as if a common 
highway is ſtopped, every perſon that goes that way receives a da- 
mage by the obſtruction ; but yet becauſe the damage is common 
to all perſons paſſing that way, no one can maintain an action on 
be caſe for it, unleſs he ſuffers ſome damage particular to himſelf. 
5 0. 73. Williams's caſe; Co. Lit. 56. Cro. Jac. 446. Fowler 
eint Saunders. So Williams's caſe, 5 Co. 72. was an action Ney 120. 
bought by the lord of the manor againſt a vicar, for not celebrating Stone verſ. 
vine ſervice in his chapel in his manor , and it was laid, that the Toakeman. 
car and all his predeceſſors time out of mind had uſed to celebrate 
ne ſervice in that chapel, and to adminiſter the ſacrament, to 
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the plaintiff and his anceſtors, &c. ac bominibus ſervientibus 7 


nentibus ſuis; and held the action would not lie, becauſe by the aga 
ſame reaſon as the lord might have an action, every tenant might exp 
have an action, and ſo an infinite number of actions for one de. ſele 
fault. So Cro. Jac. 368. Ford verſ. Hoskins, caſe will not li to | 
againſt a lord of a manor, for refuſing to admit a copyholder, by wet 
the perſon to be admitted. Nor does an action lie againſt the owner if tl 
of a common ferry-boat, for refuſing to let a perſon paſs, Salk, 12. An 
Payne ver ſ. Partridge, unleſs he receives ſome particular damage wol 
thereby. And if ſuch ſuits as thefe ſhould be allowed, it would mot 
occaſion a multiplicity of actions, which the law always diſcoun- had 
tenances. Secondly, he inſiſted, that if an action of ſuch a natute nati 
would lie, yet the plaintiff has not ſufficiently intituled himſelf tg ther 
it; becauſe it does not appear by the declaration, that the pariſhio- the 


ners had a right to hold their veſtries in this room; for notwith- 
ſtanding any thing alleged therein, the room might be a part of the 
defendant's houſe ; and it is not alleged, that the pariſhioners uſed 
time out of mind to meet in this room, and hold their veſtries 
there. | 


| Mr. Braves for the plaintiff infiſted, that the inhabitants of a 
_ pariſh paying ſcot and lot might aſſemble in veſtry, and make rates; 
and every ſuch inhabitant had a right to be preſent at ſuch meet- 
ings, and give his vote. In 5 Co. 63. it is argued by the counſel, 
and not denied by the court, that inhabitants of a ville without any 


cuſtom may make by-laws for repairs of the church, or of a high- 
way, or ol any ſuch thing, which is for the publick good. See bout 
44 Ed. 3. 19. And to this purpoſe they are a corporation. 1 Med, the 
194. Rogers verſ. Davenant, 2 Mod. 8. 5 Co. 67. Teffery's caſe, Sept 
The church-wardens ought. to ſummon the pariſhioners to meet Jo. 
and make a rate for the repair of the church, and that nced not be Heb, 
from houſe to houſe, but a general publick ſummons at church 1s were 
ſafficient. 1 Mod. 236. and the caſe of St. Mary Magdalen Ber alter 
mondſey. 2 Mod. 222. Gibſ. Codex 220. 1 Salk, 165. The pa- paid 
riſhioners have a right to chuſe officers, as by cuſtom church-war- vera, 
dens, 5 Mod. 325. Salk. 166. and thoſe pariſhioners that have a Wl Mo: 
right to ele, have a right to be at the meeting, which is the veſtry. WW /cer/ 
That an action ſhould therefore lie, for obſtructing and hindering butt 
the pariſhioners from being preſent at ſuch an aſſembly, falls within WW nz 
the reaſon of the caſe of Abby and White, Salk, 19. 6 Mod. 45 Ml / 
And an information or indictment will not lie, as in caſe of a com- then 
mon nuſance. Secondly, as to the exception to the declaration be lite | 
argued, it was well enough, becauſe it is laid that this room was © o 
the uſual place where ſuch aſſemblies feneri et haberi ſolent el cdi debt 
ſlietae fuerunt, and that the pariſhioners were then there aſſembled; WW 4ar 
and if it was the defendant's room, yet i: he had let it out for the WF Gian 


2 paariſhionets 
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pariſhioners to hold their veſtry in, he could not ſhut the door 
zoainſt any of them ; and that there was no occaſion to lay* an 
expreſs cuſtom for all the pariſhioners, for if their veſtry was a 
ſelect veſtry (if by law there can be any ſuch) the defendant ought 
to have pleaded it; though he looked upon it that ſelect veſtrics 
were only encroachments. Whether the action would lie or not, 
i the declaration had been good, the court came to no reſolution. 
And judge Forteſcue ſeemed to be ſtrong in opinion, that the action 
would not lie. But as to the declaration, the court was unami— 
mous, that it was ill; becauſe it is not ſhewn, the, pariſhioners 
had a right to hold their veſtry in this room; for in actions of this 
nature the plaintiff muſt ſhew a right in the thing claimed, and 
then a diſturbance. And for this reaſon judgment was given for 
the defendant, April 27, 1725, „ 


John Burland again/? Jo. Tyler and Mary his wiſe. 


HE plaintiff as adminiſtrator of Jo, Burland brought an Debt in the, + 
action of debt in the debet et detinet upon two ſeveral bonds areal ran 
entred into by John Hobbs deceaſed, by which he bound him and e 
his heirs, to whom the defendant Mary was daughter and heir. 3 on . 
| The defendants prayed oyer of the bonds and the conditions; N 
firſt bond was dated 21 December 1704, of the penalty of 400 J. he bound him- 
with condition, that jo. Hobbs ſhould pay 103 J. to one Nath. OO > 
Brewer, for payment whereof the inteſtate and Jo. Hobbs were upon a Le, | 
bound in a bond of 200 J. penalty to the ſaid Fo. Brewer, but for demurrer, 
the debt of the ſaid Jo. Hobbs; the other bond was dated 17 of roo; ag 
September 1712, of the penalty of 3oo7. with condition, that 
fo. Hobbs ſhould pay David Yea 103. the debt of the ſaid Fo. 

Hobbs, for payment whereof the ſaid Jo. Hobbs and the inteſtate 
were bound in a bond of 200 J. penalty to the ſaid David Yea + 
alter which the defendants, proteſtando that the ſeveral ſums were a 
paid to the ſaid Jo. Brewer and David Yea, according to the ſe- 5. 
veral conditions of the ſaid bonds, pleaded, that the defendant. 
| Mary nec habet aliqua terras ſibe tenementa per haereditarium de- 

ſeenſum de praedicto Jo. Hobbs patre ſuo in feods fimplici, neque ba- 
but die impetrationis billae praedifae, nec unquam peſtea, proeter 
unum meſuagium cum pertinentiis in Storgurſey praedieto, oma et 
Sngula quae praemiſſa non valent in toto centum et quadraginta libras : 
then they farther plead, that the ſaid Jo. Hobbs the father, in his 
life by his obligatory writing being lawfully indebted became bound 
to one William Clark in 140 l. and fo being indebted died, that 
debt to the ſaid William Clark not being paid; whereupon one 
Margaret Hobbs, widow of the ſaid Jo. Hobos, mother and guar-: 
dian of the ſaid Mary, paid the ſaid debt of the ſaid 79. Hobbs to 


the 


3 
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the ſaid William Clark, and that that payment was müde by t 


Allen 34, 42. 


cutor in the debet and detinet where it ought to be in the deti 
only, is not matter of form only, but a fault in ſubſtance afte 


x Lev. 224. 
x Sid. 342. 
Coomber verſ. 
Walton. 


becauſe the action was brought by the plaintiff as adminiſtrator 
the debet and detinet, whereas it is laid down as a rule in 506 


to name themſelves executors in actions brought by them, 


miniſtrator for an eſcape in the life of the inteſtate muſt be int 


ſaid Margaret as guardian of the ſaid Mary, and while the f 
Mary was under the age of twenty-one years; and that neith 
the ſaid Jo. Tyler nor Mary his wife, nor the ſaid Margaret, 
any of them, had any notice, nor ever knew of the bonds me 
tioned in the declaration, nor either of them, from the ſaid B 
land the inteſtate, nor from the plaintiff, nor from any other p. 
ſon whatſoever, before the payment of the ſaid bond of the 
Jo. Hobbs as aforeſaid made by the ſaid Margaret to the |; 
IWilliam Clark; and therefore pray judgment, if they de get 
praedifo wirtute ſcripti obligatorn praedicti onerari debeant, 
this plea the plaintiff demurred generally, and the defendants joi 
m demurrer, | 


Mr. J. 5 for the defendants offered nothing to maintain the pl 
but admitted that to be ill; but inſiſted the declaration was nau 


31. C. Hargrave's Caſe, that in all caſes where executors are ford 


writ ſhall be in the detinet only; becauſe the thing or damag 
recovered ſhall be gets. So debt for an eſcape brought by an a 


detinet only, Stiles 232. Martin againſt Hendlye, becauſe t 
plaintiff does not recover to his own uſe. Cro. Fac. 545. Sir Of 
Reynell againſt Lanycaſile; held that bringing an action by an ex 


verdict, and not aided by the ſtatute of 18 Eliz. c. 14. 
Serjeant Chapple for the plaintiff ſaid, in reſpect of the debt 


the heir, the action was rightly brought; for as to her it ought 
be in the debet and detinet, becauſe it is brought upon the hen | 


which the heir is bound, and is not brought againſt her en ai 


ter droit, as if the defendant had been an executor. And yet 
ſuch an action is brought againſt an heir in the derrnet only, 

after verdict for the plaintiff that would be cured by 16 & 17 Car. 
c. 8. Then in reſpect of the. plaintiff's being an adminiſtrator, 
an adminiſtrator brings an action in the debet and detinet, whe 
it ought to be in the detinet only, after a verdict that is helped H 
the ſame ſtatute, 1 Lev, 250, Frewin et uxor verſ, Paynton. i & 
279. And by the ſame reaſon he ſaid, it would be good by t 
ſtatute for amendment of the law, 4 Ann. cap. 16, the defendat 
not having demurred ſpecially, and aſſigned this cauſe of his de 
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be court were of opinion, that this would have been ill upon 
a general demurrer before the ſtatute made for the amendment of 
| the law; but fince that ſtatute, they all agreed, that an action brought 
5 this is, would be good upon a general demurrer; and that in this 
cafe the defendant - having pleaded in bar, and not having taken 
advantage by demurring ſpecially; and ſhewing it for cauſe, it was 
| yell enbugh. That it would be good after a verdict by the 16 & 
1 Car. 2. cap. 8. the caſe cited 1 Lev. 2 50. is expreſs; and yet 
this is none of the defects particularly mentioned in that ſtatute, but 
came under the words [all other matters of the like nature not be- 
ing againſt the right of the matter of the ſuit.] Then that reſolu- 
tion bas determined, that this defect is not againſt the right of the 
matter of the ſuit, but is of the like nature with the omiſſion of a 
profert in curia of a bond or indenture, and the other things men- 
tioned particularly in that-ſtatute of 16 & 17 Car. 2. cap. 8. Then 
comes the act of 4 Ann. cap. 16. for amendment of the law, and 
enacts, that notwithſtanding many of the ſame defects (ſpecifying 
them) mentioned in the act of 16 & 17 Car. 2. c. 8. the court 
ſhould proceed to give judgment according to the very right of the _ 
cauſe, without regarding any ſuch defects, or any other of like na- 
ture, except the ſame ſhall be ſpecially ſhewn for cauſe of demurrer. 
This defect then not being againſt the right of the ſuit, as was 
adjudged in that caſe of 1 Leu. 250. ought to be ſhewn ſpecially for 
Wcauſe of demurrer, if the party would take advantage of it. Beſides, 
the act for the amendment of the law takes notice, that a defect in 
matter of ſubſtance ſhould not be took advantage of without a ſpe- 
al demurrer ; for it enacts, that the court ſhall proceed to give 
udgment according as the very right of the cauſe and matter in law 
hall appear to them, without regarding any defect, &c. except, &c. 
otwithſtanding ſuch defect, &c. might have been heretofore taken 
o be matter of ſubſtance, and not aided by the 27 Eliz. cap. 5. fo 
s ſufficient matter appear by the pleadings, upon which the court 
hay give judgment according to the very right of the cauſe, Now 
re it appears, the plaintiff has a right to recover, and to recover 
adminiſtrator, and what is recovered will be Sets. And judg- 


dent was given for the plaintiff, 7 May 1725. 
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be King verſ. Sheringbrook, 


o N order of juſtices of the peace, made for appointing the de- 
ee g fendant overſeer of the poor, being removed into this court 
ee of the by certiorari, was quaſhed upon motion, becauſe it did not appear 
poor, it mult hy the order, that the defendant Sheringhrook was a ſubſtantia 
ſet out, he 1s houſholder, which is expreſly required by the words \ of the 20 


Law, c. 46. 


In an order 


a ſubſtantial | 
houſholder. 43 Elia. cap. 2. 


The King ver/. bearing. 


HE defendant was indicted for a treſpaſs in taking vi et arni 
5 . tres juvencas, Anglice yearlings, coloris brown, &c, And 
ing tres ju | : ; As wt 
wvencas coloris Upon Mr. G appe r's motion the indictment was quaſhed, becauſe al 
brown, ill. indictments ought to be in Latin, and there is a proper Latin war 
The like caſ® for brown, vis. fuſcus or ſubniger ; and therefore the Latin wor 
while the law for brown being omitted, it vitiates the indictment. And although 
is in Engliſh. the indictment would have been good, as Mr. Reeve urged for the 

King, without inſerting the colour of the yearlings ; yet fince iti 
put in, it cannot be rejected, and a taking only of brown yearling 
could be given in evidence on this indictment. 


Indictment for 


rin. 


erm 


—_— 
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Elia. Morſoot ver /. Phil. Chivers, and Elizabeth his wife. 


IHE plaintiff Eli. Morfoot ſpinſter, as executrix of s. C. 1 Suma. 
Elia. Mor foot widow, ſued out a ſcire ſieri inquiry 631.7 
againſt Phil. Chivers and Elizabeth his wife, adminiſtra- .. 
tors of Henry Clark deceaſed, upon a judgment for executor of A. 
2000 J. recovered by the plaintiff as executrix of the ſaid El. : ar rok 
Morfoot widow, againſt the defendants as adminiſtrators of the pe" 356 
ſaid Henry Clark, To which the ſheriff returned, that the defe- adminiſtrator 
fendants had no goods in their hands, &c, of the ſaid Henry Clark ; 8 4 ck * 
then he returned an inquiry taken by him, which found, that expreſy a. 
divers goods and chattels, which were the ſaid Henry Clark's at his verred that 4. 
death, to the value of the debt in the writ mentioned, came to“ __ 

the hands of the ſaid Philip and El:zabeth his wife to be admini- 

ſired, quae quidem bona et catalla poſtea the faid Philip and El:- 

zabeth his wife vendiderunt devaſtaverunt elongaverunt et in uſum 

ſaum proprium converterunt, &;,, Upon which the defendants. 

came in and demurred to the writ of ſcire fer: inquiry, and 

ſhewed ſpecially for cauſe of demurrer, that it does not appear 
nor was expreſly alleged in the writ, that the ſaid Eligabeth Mor- 

fact widow was dead, and becauſe it did not appear, that the 

jurors in the ſaid writ and inquiſition named fuerunt jurati et one- 

ratt ad inquirendum de praemiſis. As to the cauſe aſſigned in the 

demurrer, that it did not appear, that Elizabeth Morfoof the 

widow was dead, the court over, ruled it; becauſe the ſcire fieri 

inquiry ſet out a judgment obtained by the plaintiff as executrix of 

Elizabeth Morfoot widow againſt the defendants, by which judg- 

ment the defendants were concluded to fay, the plaintiff was not 
executrix of Elizabeth Mor foot, and by conſequence are concluded 

to ſay, that ſhe was not dead. Mr. Martin council for the de- 

tendant inſiſted, that it was neceſſary to allege, that the jury, 

which found the waſting, were ſworn de et ſuper praemifſis ; and 
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goods as exe- Catur; for though a feme covert cannot convert to her own uſe, 
cutrix, though ſhe may waſte, which is a fort, and that a feme covert may 
tuen to ner Luilty of, Cro. Car. 518, 526. lord Mcnſon verſ. Bourn, 2 Vent. 4 


9 30. C. pl. 9. 


S. C. 9 Mod. Moira e 
362. | | | | 90 


by a ſecond 


by the defen- computaſſet ; and on non afſumpſit pleaded, verdict was given for 


Wann (a: % 
3 + Nn 1 4 
. 
« Ry 


compared it to the caſe in Stiles 164. Crible verſ. Orchard, whi 
the jury after finding the iſſue for the plaintiff in an inferior cn 
aſſeſs damages pro mis et cuſtagits, Sc. and do not ſay circa ſet 
expenſis; and Rolle chief juſtice held, this was ill, becauſe t 
not appear, by reaſon of the omiſſion of thoſe words, for w} 
theſe miſa et cuſtagia were aſſeſſed. Sed non allocatur per curig 
for it being alledged in the inquiſition, that the jurors furati et g 
rati exiſtentes ſuper ſacramentum ſuum dicunt, that the defenda; 
had wafted, Sc. they could not upon their oaths ſay the dee 
dants had waſted, unleſs they had been fworn to inquire whet 
they had waſted or not, as the writ requires; and the inquilition 
ſaid to be taken virtute praedicti brevis to the inquiſition annex 
ad inquirendum de et ſuper materiis in eodem brevi contentis per | 
cramentum of Tho, Salmon, &c. Then Mr. Martin for the defe 
dants took another exception, that the ſaid Philip and Elizabeth Wh 
wife vendiderunt devaſtaverunt elongaverunt et in uſum propri 
converterunt, &c. whereas the defendant Elizabeth neither g 
3 5 ſell nor convert to her own uſe, being a feme covert. Sed no alf 


not convert 


own uſe. 


judgment was given for the plaintiff, June 9, 1725. 
1 Roll. ab. | * xs 


4 * 
N x 4 
; P12 


* ene 
8 . 1 


yoo . N an action upon the caſe brought by the plaintiff as ſecond! 
An action lies 1 dorſee of a note ſigned by the defendant, whereby the dete 
Wn dant promiſed to be accountable to A. or order for 100 J. value f 
note, where. Ceived ; the plaintiff declared upon the note, and alſo an jm 
on OY plaintiff, and intire damages. Mr. Lee laſt term, and Mr. Fax 
able to 7 S. Rerley this term, moved for the defendant in arreſt of judgme 
or order for that this action could not be maintained by the plaintiff as indorke 
e pe this note; becauſe this was not negotiable nor aſſignable by the a 
the ſtatute 3 & 3 A 4 Ann. cap. g. for a note within that act muſt neceſſarily a 
4 on. c. 3. originally import a promiſe to pay money; and therefore it v 
egg held Mich. 1 Geo. B. R. between Smith and Boheme, that à n0 
Ante, 1362. ſigned by the defendant, whereby he promiſed to pay ſuch a fu 
of money, or render the body of J. S. to priſon, was not ſuch 
note as that an action could lie upon it by the ſtatute, after failu 

of rendring the body to priſon ; becauſe it was not neceſlarily 4 
originally for payment of money, but by matter ex poſt face if 

came a note for payment of money only, viz. the body not beit 
ſurrendered to priſon. So here, this note importing only à ff 

miſe to be accountable for the money, the defendant is not oblige 

: | | 
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pay the money to the perſon to whom it was firſt given, or to 
e indorſee; but may account for it another way, by having laid 
out in goods for the party as a factor. If a man receives mone 
a ſpecial purpoſe, as to account, or to merchandize (which may 
| this caſe for any thing appearing to the contrary) it cannot be 
manded as a duty, till he has neglected or refuſed: to apply it ac- 
rding to the truſt, 1 Salt. 9. Poulter verſ. Cornwall, though it 
s held there good after a verdict ; becauſe the court would in- 
d, there was 5 to the jury, that the defendant had done 
ething to make himſelf an abſolute debtor; and therefore an 
chitatus aſſumpfit for money received ad computandum was held 
od after a verdict for the plaintiff. They inſiſted likewiſe, that 
ould be more for the benefit of trade, that the form of this ſort | 
notes ſhould be certain. But per curiam, there are no preciſe No preciſe - 
rds neceſſary to be uſed in a promiſſory note or bill of exchange: words neceſſa- 
f, 338. Deliver ſuch a ſum of money makes a good bill of ex- 44 8 
Inge. But if the promiſſory note is within the intent of the act ry note or bill 
> ſufficient, though it does not follow the very words of the act. of exchange. 

by the receiving the value, the defendant became a debtor; 
when he promiſes to be accountable for it to A. it is the ſame 
g as a promiſe to pay to A. And it is the ſtronger, becauſe it 
d be accountable to A. or order, which is the proper expreſſion 
in ſuch notes, and mentioned in the act of parliament, where 
intended the note ſhould be indorſable or negotiable. But it Note, value 
d be an odd conſtruction, to expound the word accountable, received upon 
ie an account, when there may be ſeveral indorſees. But . 

this note had been value received upon account, it might 

e had a different conſideration, Sed quaere. Powys juſtice re- 

much upon the verdict in this caſe; but Forteſcue juſtice, 

nolds juſtice, and Raymond chief juſtice, were of opinion, that 

he note was not within the act, the verdict could not help it; 

the note would be within the act, or not, upon the words of 


note. Judgment for the plaintiff, Mr. Gapper counſel for 
| plaintiff, : | 


Iles verſe Pitt. 


'RROR upon a judgment given in the Common Pleas by de- Wantof a writ 
fault; and one of the errors aſſigned was the want of a writ of dme of 
ry of damages; and upon a certiorari taken out by the plain- after judgment 
in error, to verify his error, it was certified, that there was no by Legeg ” 
of inquiry. But per curiam, viz. Raymond chief juſtice, f "7 © 
ys, Forteſcue, and Reynolds juſtices, the judgment was affirm- 
becauſe the want of a judicial writ was helped by 18 Ez. c. 14. 
W verdict ; and by 4 Ann. cap. 16, for the amendment of the 
= = 1 = law; 


398 Trin. Term 11 Georgii regis. 
— law, Ge. all the ſtatutes of jeofails are extended to judgwents gi. 
ven upon defanlt. Mr. Reeve counſel for the defendant in error, 
And afterwards in Michaelmas term 4 Geo. 2. 1730, Newember 
Mallory verl. the 1oth, the very ſame point was adjudged, Mallory verſ. Jen- 


Jennings, nings, intr. Trin. 3 & 4 Geo. 2. B. R. and Hil. 3 Geo. 2. C. g. 
Rot. 496. by Raymond chief juſtice, Probyn and Lee juſtices; and 


nn... 


the judgment of the Common Pleas affirmed. * 

. - | | 10 

Timothy Drew and Jane his wife ver/. Joſ. Roſe, B 

N 5 1 ha 

ltr. Fajcs. 11 Geo, B: , ß an 

7 — = eu 2 

No advantage L RROR upon judgment given for Drew and his wife againſt fn 


b 2 | | 
again "|, Roſe in the Common Pleas by default. The entry on record oh 


writ of privi- was, Middleſex, . Joſepbus Roſe attachiatus fuit per breve dimin a 


lege upon the gig nunc de privilegio le curia bac emanans ad reſpondendum Tini E 


pn ET " theo Drew generoſo, uni clericorum Richardi Foley armigeri prothe- Tl 
but the writ otarii curiae domini regis de banco, juxta libertates et privilegia ejuſ- "_ 
pugut ro be dem curiae bujuſmodi clericis et aliis miniftris de eodem banco a ten- * 
court by cer. Pore quo nom extat memoria uſitata et approvata in eadem, et Janas 5 
liorari. = uxori ejus, de placito tranſgreſſions ſuper caſum ; and then the , 
plaintiffs declare on a promiſſory note for 76 J. 105. made by the Fa 
defendant Roſe to the plaintiff Jane dum ſola, &c. and judgment : f 

was given by default for the plaintiffs Drew. And upon error brought 5 

by Roſe in the King's Bench on this judgment he aſſigned for error 1 

the want of a writ of privilege; and took out a certiorari to make ” 

good his error, but did not procure it to be returned. Mr. Lee for Ws 

the plaintiff in error inſiſted, that the judgment ought to be rever- = 

ied ; becauſe it appears, the ſuit was by writ of privilege ; and al. Fas 

though the plaintiff Drew as clerk to one of the prothonotaries of 5 

the Common Pleas might ſue by ſuch writ; yet if a privileged per- oo 

ſon joins in ſuit with another, or ſues en auter droit, as here he lte 

does in right of his wife, he cannot ſue by writ of privilege. And = 

for this he cited Dier 377. Ny 68. Eldrington againſt Afatun Bb 

If en attorney and his wife. 2 Roll. Ab. Privilege 274. G. And the coun 15 
ſues in right of 3 1 . | i | TD; 1 les, 
s ie ang were of opinion, that if this ſuit was by writ of privilege, it was ES 
joins ber in ill; but they held, that it does not ſufficiently appear to them, that Pj 
rag 2 it was by writ of privilege; for the recital in the declaration 1s not en 
NC ks ſufficient for them to found a judgment upon, but the writ of pri Te 
lege. vilege ought to have been brought before the court by return to the we 
certiorari, And therefore judgment was affirmed. cile 

*PPL 


Wil 


gum a domo of the defendant deſcendens per compluvium illud atrio © 


| before the ſuppoſed treſpaſs, v/z. 25th of Auguſt 1708, one Joby 


there then were and yet are a houſe of office, a well, and a pump 


| and each of them in common with the plaintiff and Jobn Tyler, 


nad Jahn Tyler and their heirs and afligns; that John Fountaine 


cle ſpectantibus et pertinentibus, by his laſt will deviſed the ſaid 
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Will. Reynolds ver. Edw. Clarke. 
Intr. Trin. 8 Geo. B. R. Rot. 474. 


Reſpaſs. The plaintiff declared, that the defendant the firſt S. C. 1 Stra. 
of June 7 Geo. and divers days and times between that day 5 I 
and the 20th of October then next, at Abingdon in the county of tion upon the 
Berks, vi ef armis the plaintiff's manſion houſe, in which he in- c##e, and not 
habited, and his backſide to the ſaid houſe belonging, did break —_ . w_ 
and enter, and laid filth in the backſide, and placed a ſpout, quod proper action. 
ratione inde aqua per tempeſtates pluviales in compluvium praedi- 3 8 Mod. 
praedicto currebat et flabulum et pandoxatorium ipſius Willielmi in 
atrio praeditto ſuper fluxit ; ac ratione inde muri et fundamenta flabuli 
et pandoxatorii praedicti corrupta putrida et ſpoliata devenerunt, &c. 
The defendant as to all the treſpaſs but entring into the backſide 
and ſetting up the ſpout, pleaded not guilty : and as to the entring 
into the backſide and placing the ſpout, Sc. he pleads, that long 


Fountaine was ſeiſed in fee of the ſaid manſion houſe and backſide, 
and of two meſuages adjoining to the backſide, in which backſide 


to the ſaid well belonging; that the ſaid 7% Fountarne the ſaid 
manſion houſe and backſide with the appurtenances, excepting and 
reſerving the free uſe of the backſide and houſe of office, pump and 
well in the ſaid backſide to the ſaid ohn Fountaine, his heirs and 
aligns, and all the tenants and occupiers of the ſaid two meſuages 


their heirs and aſſigns, occupiers of the ſaid manſion houſe and 
backſide, did by leaſe and releaſe convey to the plaintiff and the 


afterwards, v/2. 24th of February 1710, being fo ſeiſed of the ſaid 
meſuages with the uſe of the backfide, houſe of office, well, and 
pump aforeſaid, wt ad eadem duo meſuagia virtute reſervationts prae- 


two meſuages with the appurtenances to one Daniel Teates in fee: 
that Joh Fountaine died, and Daniel Yeates entred ; and then by 
ſeveral conveyances ſet out in the plea he brings down a title to 
bim and his heirs to the two meſuages with the appurtenances afore- 
laid, by virtue whereof the defendant the time when, &c. was 
leiſed in his demeſne as of fee of the ſaid two meſuages with the 
appurtenances, and had one of the ſaid meſuages with the appur- 
tenances the time when, @&c. in his actual poſſeſſion and occupa- 
tion, and that at the time of the making the leaſe and releaſe from 
— — Foun- 
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Fountaine to the plaintiff and John Tyler, and before and always 
after, the rain water came down from the ſaid one meſuage into 
the ſaid backſide; and that the defendant being ſo ſeiſed of the ſaid 
meſuage with the appurtenances, the ſaid defendant tempore quo 
Sc. atrium praediftum intravit, et atrio praedifto utends compluvi.. 


um pracdictum pro neceſſario uſu ejuſdem meſuagii in et ſuper idem 


meſuagium in atrio praedicto poſuit et locavit et ad meſuagium illug 
affixit, ad conveiandum aquas pluviales ab eodem meſuagio in atri. 
um praediftum; prot ei bene licuit; which entry of the backſide, 
and placing of the ſpout aforeſaid, are the ſame entry of the back- 
tide, and placing of the ſpout, whereof the plaintiff complains, 
Sc. To which plea the plaintiff demurred, and the detendant 


joined in demurrer, 


This cauſe was argued Trimty term 1724. by Mr. ſerjeant Hau- 
ins for the plaintiff, and Mr. Reeve for the defendant; and this 


term by Mr. Fazakerley for the deiendant, and by Mr. Lee for the 


plaintiff, And the counſel for the plaintiff inſiſted, that this was 


not a good juſtification ; for where a man has a right for the rain 
water to fall from the eves of his houſe into a yard or backſide be- 


Dax. „ Þ 


Jones 145. 
Sury verl. 
Pigott. 

Poph. 166. 


3 Bulltr. 339. 


longing to another perſon, yet he cannot juſtify putting up a ſpout, 
and collecting the water into a larger body, and then make it fall 
into the yard, Beſides, here is no preſcription laid for rain water to 
fall into the yard off of the defendant's houſe, nor any grant 


ſet out for that purpoſe. By unity of poſſeſſion preſcriptions for 


intereſt and profits, as rents, commons, &c. are extinguiſhed ; but 


preſcriptions for eaſements, as for lights, air, gutters, dropping of 


eves, &c. are not extinguiſhed by unity of poſſeſſion ; but after the 
unity of poſſeſſion is determined, and the things ſevered, the eaſe- 


ments will revive, Hob. 13 1. Robins verſ. Barnes. 11 Hen. 7. 25. 


pl. 6. Br. extiuguiſpment 60. But then when the houſes come 
into ſeveral hands, the eaſement cannot be altered or enlarged, 
though it being of neceſſity may be enjoyed as before the unity of 
poſſeſſion: and therefore the defendant could not ſet up a ſpout, if 
he had had a preſcription for the eaſement before the unity of pot- 


ſeſſion. As if a man has effovers belonging to his houſe, and he 


builds new chimneys, he cannot uſe the eftovers in the new chim- 


neys; 4 Co. 87. Luttrel's caſe; nor can intitle himſelf to more 


eſtovers by the encreaſe of his chimnies : New Dier in margine 295. 
In this caſe the coming down of the rain water has done the plain- 
tiff great damage, for it is laid in the declaration, and not denied 
by the defendant,” that the rain water coming through the ſpout 
overflowed the plaintiff's ſtable and brewhouſe, ac ratione inde 
murt et fundamenta ſiabult et pandoxatori praedictorum corrupta pu- 
trida ct ſpoliata devenerunt, &c. The counſel for the defendant 
gave no anſwer to what was infiſted on by the counſel for the 

| OY 1 — | | plaintiff 
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plaintiff by way of objection to the plea, but put the caſe upon ano- 
ther point; and therefore the point of the juſtification was not ex- 
reſly determined. But Forteſcue and Raymond juſtices upon the 
Argument of 7 rinity term 1724 ſeemed to be of opinion, that if 
the plaintiff's action had been an aCtion of the caſe, as for a nu- 
ſince, the defendant could not juſtify the alteration made by him in 


ſetting up a ſpout. 


| Bat the counſel for the defendant inſiſted, that this action of treſ- 


paſs vi et armis would not lie. But if the plaintiff was injured by 
the water that came out of the ſpout, he ought to have an action 
on the caſe, and not an action of treſpaſs vi ef arms. For by the 
exception in the conveyance of the houſe to the plaintiff the defen- 
dant has a right to enter into the yard, and therefore this is well 
juſtified ; then the defendant. fixing a . ſpout to his own houſe, 
though the plaintiff receives never ſo much damage by the conſe- 
quence of it, cannot be a treſpaſs to the plaintiff; and therefore 
treſpaſs vi ef armis cannot lie for it. The exception in the deed is 


a licence to the defendant to enter; and that licence being by the 


act of the party, though he did an illegal act after injurious to the 
plaintiff, that will not make his entry unlawful, nor him a treſ— 
paſſer ab initio; the difference in ſuch caſe being, where a perſon 
enters by licence of the party, and by licence of the law: 8 Co. 14. 
dir carpenter's cafe: then the fixing the ſpout to the defendant's 
own houſe cannot be a treſpaſs done to the plaintiff, nor can the 
flowing of the water out of the ſpout be a treſpaſs done by the de- 
fendant to the plaintiff ; becauſe the flowing of the water is not the 
defendant's immediate act; but indeed it was the conſequence of 
the defendant's act, vi. fixing the ſpout ; but the conſequence of 


an act will not make the act itſelf a treſpaſs, for which treſpaſs v7 1 Roll. A. 105. 
arms will lie; but an action upon the caſe may lie. As to the PE 3» + 


allegation in the declaration, that the rain water coming through þ 
the ſpout overflowed the plaintiff's ſtable and brewhouſe, ac ratioue 
ade the walls and foundation were rotted and ſpoiled ; they ſaid if 
that could be conſidered as a diſtinct treſpaſs, it was anſwered by 
the not guilty, that going to the whole declaration, except the en- 
ry into the backſide and fixing the ſpout: but if it was only to be 
looked on as laid in aggravation of damages, as it certainly muſt, it 
15 not traverſable, and no particular anſwer ought to be given to it. 
10 C. 10. 1 Ventr. 54, 340. 2 Jones 110. 269g 


To this objection the counſel for the plaintiff argued, that though 
caſe, or quod permittat, would lie, yet treſpaſs vi et arms might 
lie alſo. They ſaid, the frechold inheritance and poſſeſſion of the 
backſide was in the plaintiff, and the defendant had only the uſe 
of it for particular purpoſes, as to make uſe of the pump or privy 4 

= | n 


eilw. 98. 
oph. 40. | 


2 
., 
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And I de eierd to commit a treſpaſs, he will be a treſpaſſet 23 
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BY 


initio by his entty; as if he entred to pull down the pum 


| houſe of office, and did fo; and by the fame reaſon he ſhould . 


treſpaſſer, if he makes an unreaſonable uſe of his entry, to fix up 
ſpout to bring down ſo much rain as overflowed the plaintiff, 
able and brewhouſe, and rotted the walls and foundation. As f 


A. lends B. ſheep to compeſter his land, if B. kills them, an achon 


of treſpaſs will lie againſt him. And Mr. Lee ſaid, that though 
the defendant's fixing a ſpout to his houſe was lawful, yet if de 
fixed it in ſuch a manner, as that the rain water muſt fall into i 
off of the houſe, and ſo come into the plaintiff's yard, whereby he 
is prejudiced; it is the ſame thing as if the defendant poured it into 
the plaintiff's yard out of a pail, in which caſe no doubt treſpa 
would lie. And he cited Hardr. 60. Preſton verſ. Mercer, as in 
point; where in treſpaſs vi et arms the plaintiff declared, that the 
defendant, filth and ſtinking water, being in the yard of the defer. 


dant's houſe near adjoining to the plaintiff's meſuage, did make t. 


run, which water pierced the walls of the plaintiffs houſe, and 
ſunk into his cellar, &c, after a motion in arreſt of judgment, af. 
ter a verdict, that the action ought to have been caſe and not tre. 


poaſs, the plaintiff had judgment. 


This Trinity term 1725 upon the ſecond argument my brother 


Forteſcue and Reynolds (Powys being abſent) and myſelf wer 
unanimous of opinion, that the plaintiff could not maintain at 
action of treſpaſs vi et arms for the damage he ſuſtained by the ran 
water flowing out of this ſpout, but ought to have brought an adi. 
on on the caſe. And that as to the entry into the backſide, and 
fixing the ſpout, that was ſufficiently juſtified, The diſtinQion in 
law is, where the immediate act itſelf occaſions a prejudice, or i 
an injury to the plaintiff's perſon, houſe, land, &c. and when 


the act itſelf is not an injury, but a conſequence from that act; 


prejudicial to the plaintiff's perſon, houſe, land, &c, In the fir 


caſe treſpaſs vi et armis will lie; in the laſt it will not, but the 


plaintiff's proper remedy is by an action on the caſe. As if A. n 


his own ground ſtops the current of a watercourſe, to the beneit 
of which B. is intitled, and thereby hinders the water coming 0 
B.'s ground; treſpaſs will not lie, but caſe will; becauſe the ſtop 


ping by A. of this watercourſe in his ground was no wrong to Þ. 


but the conſequence of it, v/2. hindring the water from cominy 


to B. was. And I cited a caſe adjudged Mich. 8 Ann. B R. be 


tween Loveridge and Hoskins, where in an action on the caſe tix 
plaintiff declared, and ſet out a title to a farm and a river in Do- 
fſetſhire, and that the defendant in a cloſe called Davis's cloſe diy 
two trenches, whereby he diverted the water from the plaintif' 


river, per quod, &c. and after a verdict for the plaintiff, the 7 
77 3 . 
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lord chief juſtice Pratt, then council for the defendant, moved in 
arreſt of judgment, that the plaintiff. onght to have brought an 
action of trefpals, and that this action of the caſe was not a proper 
action: but Holt chief juſtice held, that treſpaſs would not lie, 
hecauſe it did not appear, that Davis's cloſe, where the trenches 
were dug, was the plaintiff's land, and then the digging the trenches 
was not a 7 0 to the plaintiff; but the damage he ſuſtained was 
by diverting the water, which was the conſequence of digging the 
trenches ; and therefore he ſaid this was properly an action on the 
caſe : but he held, that if A. brought treſpaſs againſt B. for entring 
his meadow, and mowing his graſs there, and making it into hay, 
per quod he loſt the whole profit of his meadow ; there the action 
of treſpaſs vi et arms would be the proper action, and caſe would 
not lie; for the per quod would only be in aggravation of damages: 
and in that caſe of Loveridge and Hoſtins the plaintiff had judgment. 
And upon this diſtinction that point in Hardr. 61. may be law; 
becauſe it is laid, the defendant made the water to run, which is the 


0 | | | 

(WW fime as if it had been laid, the defendant poured the water; and 
. therefore if it had been laid, the defendant poured the rain water 
„into the plaintiffs yard, treſpaſs would have lain, becauſe the im- 


mediate act of pouring by the plaintiff would have been a treſpaſs. 
If J. S. lays a log of wood in the highway, and F. N. receives hurt 
by it, treſpaſs will not lie, becauſe the injury is only a conſequence 
of the act done; but caſe will lie. Judgment was given for the 
defendant. „%% IK 1 | 


1 Ginger ver . Cowper and Miles. 


Udgment was given in the Common Pleas againſt both the de- 8. C. 1 Stra 


Fe J tendants, in an ejectment. Miles brought a writ of error alone oy 3 
Mm WW this judgment; and the writ of error was quaſhed by the 370. 

1 King's Bench, becauſe Cowper did not join in it. Afterwards they One of the 

1 both brought a writ of error, coram vobis refidet. And Mr. Reeve defendants 


in Michaelmas term laſt moved for coſts, upon quaſhing the writ bingen writ 
4 | 8 of error with · 


of error, upon the act for the amendment of the law; and alſo ou the other; 
that they might take out execution upon the judgment, notwith- though the 


, 3 | 6 3 A, writ ſhall be 
ſtanding the writ of error coram vobis refidet, And as to the coſts pas x pe 


8, he inſiſted, that the defendant in error ought to have, not only the record is re- 
ing coſts of the motion made about quaſhing the writ of error, but moved. 

be. costs in the fame manner as if the judgment had been affirmed. 

the Nod ſuit canceſſum per curiam. For ſo are the words of 4 Ann. 

D- . 16. par. 25, And à rule for that purpoſe was made accord- 

dug ingly. Then as to the taking out execution, notwithſtanding the 

if ri of error coram vcbis reſider, he argued laſt Michaelmas term, 


at which time this caſe was firſt moved, that the record was never 
8 removed 


888 
N 
N 
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removed by the firſt writ of error; for he argued, that if "ray 
Godb. 375. Cord is removed by writ of error, and afterwards is abated, as b. 
death of one of the parties, or by plea, then error coram vobis re- 
det lies; but not if the record is never removed; as in caſes of 

variance between the record and the writ of error, the record is not 
removed, but the writs of error in theſe caſes are quaſhed, In this 

caſe the matter appears upon the face of the record and writ of 

error, without plea or ſhewing any thing dehors, and it thereby 
appears to have never been a good writ. Suppoſe judgment is 

given for A. againſt B. in the Common Pleas, and C. brings a wri 

of error, the record will not be removed thereby, becauſe C. cannot 

maintain a writ of error upon a judgment given againſt B. and this 

caſe, he ſaid, was like that; for one defendant, when there are 

two defendants to the original action, can no more maintain error 

on that judgment, than a mere ſtranger. In 3 Mod. 134. Hache 

wverſ. Herne, though the book ſays the writ abated, yet it was 

quaſhed as in this caſe. He faid this was only a contrivance to 

avoid putting in bail upon the writ of error, for the bail put in 

upon the firſt writ of error was gone, becauſe the condition of the 
recogniſance was to proſecute that writ of error; but that writ is 

now gone it being quaſhed, and they do not put in bail-upon writs 

of error coram. vobis ręſidet; and therefore he concluded, no writ 

of error coram vobis refidet would lie. VVV 


Serjeant John Comyns for the plaintiff in error inſiſted upon it, 
that the record was well removed, becauſe there is no variance in 
the title or ſubſtance of the record and the writ of error; only it 
is laid in the writ of error to be ad damnum of one of the defendants, 

whereas it ought to be ad damnum of both, becauſe they ought to 
join in it. When one defendant without the other brings a writ 
of error, the writ muſt ahate. 3 Mod. 134. And where a writ 
of error abates, error coram vobis, &c, lies. 1 Roll. Abr. 753. & 
As to bail he ſaid, it might be done in this caſe as in all other caſes 
ok writs of error coram vobis, &c. + FL 


Pratt chief juſtice ſeeming to incline, that the record was not 
removed, contrary to the opinion of the other judges, adjaurnatur. 
Afﬀerwards my brothers Forteſcue and Reynolds having conſidered 
this, it being ſtirred again, we were unanimous of opinion, that 
the record was removed into the King's Bench by the firſt writ of 
error, and conſequently that error coram vobis refidet well lay, for 

the reaſons given by my brother Comyns. And for an authority In 
point we relied on the caſe of Malter verſ. Stoco, Hil. 2 & 8 Will 3 
6. R. 1695-6. where in judgment in treſpaſs againſt five, fou 
brought error, for which the writ was quaſhed ; and afterward: 
they brought a - writ of error coram vobis refidet, which wit - 
| | 8 e 
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error coram vobis, Sc. was 


caſe was well brought. And 
put in bail. 


The King ver/. Harwood. 


O a mandamus directed to the defendant Dr. Harwood, as com- 8. C. 9 Mod. 

miſſary of the dean and chapter of St. Paul's, co mmanding 3% 
him to ſwear William Folbigg one of the church-wardens of the, 
pariſh of St. Giles Cripplegate, London, being duly elected, &c. t he wardena good 
defendant returned, non fuit electus. And it was infiſted on behalf tam to 3 
of Folbigg, that the return was ill; that the archdeacon, who was ſwear in a 


only to obey the writ, could 


fore upon ſuch a return to ſuch a writ a peremptory mandamus was __ 
granted laſt Mrchaelmas term. | See before, 1379.] That the arch- 
deacon, &c. could not judge of the qualities of a perſon choſen by 

the pariſh, Hil. 8 Vill. 3. the King verſ. Rice. 5 Mod. 325. 

But both my brother Reynolds and myſelf took the return to be 
good. But upon the importunity of the council for Folbigg, and 
prefling the authority of that caſe of the King ver. White,, and no 
council for the defendant appearing, a rule was made for a peremp- 

tory mandamus, niſi, Sc. At which afterwards my brother Rey- 
molds and I were much diſſatisfied; but the council for the defendant 

at another day coming to ſhew cauſe againſt the rule, we diſcharged 
the rule. And the court not being unanimous, it was ordered to 
come on again in the paper. 
But there can be no doubt, but ſuch a return 1s good. 


The King 


N order was made by two juſtices of the peace for the county 8 C. 853 
of Hertford, 15 November 1723, reciting, that whereas it 630, 678. 
appeared upon oath, that the defendant kept a common alehouſe in 5. C. 8 Mod. 


the borough of Hertford, and 


whereupon the ſaid juſtices, for the reaſon aforeſaid, and by reaſon derto ſuppreſs 


4 greater number of alehouſes 


vere neceflary, by the ſaid order diſcharged and put away the ſell- nie ge 
ing ale from the ſaid houſe, and did ſuppreſs the ſaid Robert Venables ſhould be 
from keeping a common alehouſe, &c. Afterwards the juſtices ſummoned. 

e third of June 1724 made another order, reciting the former 
orders, and a warrant under their hands and ſeals commanding the 


th 


Conſtable to give notice of that 


quaſhed, Hi. 8 & 9 Will. 3. B. R. 
1096-7. [See before, 71, 151.] And we gave our opinions (ab- 
inte Powys juſtice) that the writ of error coram vobis, &c. in this . 


+ EE — 


we gave the plaintiff in error time to 


on fuit ehec- 
us Church 


mandamus to 


not judge of the election, and there- churchwar - 


246 


But I never heard it ſtirred again. 


againſt Venables. 


that he kept it as a diſorderly houſe ; 77” 


Upon an or- 
was kept in the ſaid borough than en alehouſe it 


that the party 


order, and that oath had been made 
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and if the party will not appear, or cannot be found, they my 
proceed; but there the conviction was quaſhed, becauſe, in th 
ſummons {ct out, the time of the appearance. therein direfied yp 
impoſſible. Fr. + 1 . ee n 
On the other ſide it was inſiſted upon by Mr. ſerjeant Carte, 
Mr. Corbett, and Mr. Fazakerley, in ſupport of theſe orders, tha 
as to the firſt order no ſummons was neceflary, becauſe the juſticy 
were judges what number of alehouſes were proper to be permitted 
and they had declared there were too many in the borough. 4 
to the ſecond order they argued, that it was in nature of a com- 
mitment in execution, and therefore no ſummons was neceſlay; 
as in caſes of convictions for deer-ſtealing, if the conſtable returis 
the party has no goods, &c. he is preſently committed, without 
any previous ſummons. Sed non allocatur : for per curiam, the 
ſecond order cannot be conſidered as a bare execution of the firſt; 
(0 but the commitment is grounded upon a fact done ſince the making 
I | = the firſt order, 4/2. the defendant's continuing publickly to {el 
p ale, &c. Then the council for the orders inſiſted, that there is 10 
_ caſe, wherein it has been held, that in orders made by juſtices of 
the peace, it was neceſſary to ſhew, the party was ſummoned, 4 
in orders for keeping a baſtard child, Hz, 1720. the King #/ 
Hawkins ; Mich, 1721. the King verſ. Clegg; 1722, the Kin 
 werſ. Harris; and Trin. 1724. the King verſ. Auſtin, in an ore 
to ſuppreſs an alehouſe, that exception was taken; but the ord 
was not quaſhed for that, but becauſe there was no county men- 
tioned, only in the margin; and the Queen verſ. King, Hi 
1743. MIO 
| be | - The 
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The court were unanimouſly of opinion, that the party in theſe 
caſes ought to be heard, and for that purpoſe ought to be ſum- 
moned in fact; and if the juſtices proceeded againſt a perſon with- 
out ſummoning him, it would be a miſdemeanor in them, for 
which an information would lie againſt them. But ſince in theſe 
ſort of orders for ſuppreſſing alehouſes, keeping baſtards, &c. ſum- 
mons have not been ſet out, they would intend the juſtices having 
juriſdiction had proceeded regularly, and that there was a ſummons ; 
it not appearing by the order, that there was none, or that there 
| had been an ill ſummons; for where it appears there was an ill 


ſummons, that will be fatal, and leave no room to make it good 


by intendment : which anſwers the caſe,” 1 Salk. 18 1. And For- 
teſcue juſtice ſaid, the caſe of the Queen verſ. King was the very 
| caſe in point. And the orders were confirmed, June 10, 1725. 
But afterwards it being made appear to the court by affidavits, that 
the juſtices had proceeded in making the laſt order, without ſum- 
moning Venables; after having heard council for the juſtices, the 
court gaye leave to file an information againſt them. 


Earl of Hindford ver Charteris. 


the declaration was left in the office, but no declaration was deli- 
vered to the defendant's attorney, though the plaintiff's attorney 


knew the defendant's attorney, and where to find him. And this 
the court held not to be a regular delivery of the declaration ; for 


| before the making the rule in this court in the late King Villiam's 
time, that the defendant's attorney ſhould pay the plaintiff's attorney 


for the declaration, the practice never was to leave the declaration 


in the office, if the defendant's attorney could be found, but the 
declaration was to be delivered to him; and therefore ſince that rule, 
it is not regular to leave the declaration in the office, unleſs the 
defendant's attorney cannot be found, or refuſes to pay for the de- 


claration. The like caſe happened this term between Peach and 


Hobbs. And therefore the court, for ſettling the practice as to de- 
 Ivery of declarations, made this following rule, which I pronounced 
in court, and which was drawn up as follows: Regula generalis. 
Ordinatum eft, quod ubi ſpeciale vel commune ballium affiletur pro 


aliguo defendente, et notitia inde datur ; attornatus pro querente nar- 


rationem deliberet attornato pro tali defendente, qui ſolverit proinde. 
Sed | attornatus pro defendente, vel clerici ſui in abſentia ejus, re- 
cuſaverint ſolvere proinde, vel ſi locus habitationis talis attornati pro 


defendente ignotus fuerit attornato pro querente, tum licebit attornato. 


2 Pro 


"THE regularity of entring judgment againſt the defendant be- Matter of 
ing referred to the maſter, it appeared upon his report, that practice. 


b * 
. = 
1 ** 


374. 15 


1 1408 Term II Georgii regis. 
N querente ow nquere narrationem. in officio cum clerico narrati onum, 
ed immediate dabit notitiam inde in ſeriptis defendenti vel Fus ator. 
nato, et talis narratio agſtimata feerit bene deli 5 tantum a ten. 
pore talis notitige. 1 | 


* 
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Valiant verſ. Evans. 4 


TE — ra 8 5 a bill of eld e in tho court of 805 {ef 
Stra. 6 ſions for the county of Montgomery againft Vaughan and others, 
The lefen- to forecloſe Vaughan of his equity of redemption, upon a mortgage 

dant lived in Of lands that lay in that county. And laſt term a motion: was 
ws" "i made for a prohibition, upon ſuggeſtion. that Yaughan did not in. 
proceſs out of habit in that county, but lived in England, and that Evans had 

Io _ ſued out procels 1 in order to get a ſequeſtration of YVaughar's lands 
wow pw ap- that lay in Montgomeryſhire. And after having heard Mr, Reeve, 

pearing his ſerjeant Probyn, and Mr. Cowper, againſt the prohibition, the court 
lands were ſe made the rule for the prohibition abſolute ; becauſe the ſuit is in 

queſtred, but F Ch 4 h 0 

a prohibition nature of a ſuit in Chancery, and the proceſs is perſonal, to ſum- 

was granted. mon the party; which cannot be ſerved in this caſe, Mr. Vaughan 
N living in England out of the juriſdiction of the court of grand ef. 

| ſions; and if he could not be ſerved with the proceſs, he could not 

be ouilty of a contempt in not appearing upon it; and then by con- 

| ſequence no ſequeſtration ought to go againſt his lands, though they 

lay in that county. And this is the ſame caſe in effect, as that in 
Comberbach 4.68. Tranter verſ. Duggen, in lord chief juſtice Holt's 

time. And though it was objected, that the court of Chancery of 

England had their proceſs ſerved beyond ſea, and brought parties 

into contempt, and this of the grand ſeſſions was an original juriſ- 

diction ; the court ſaid, this was not to be compared to the Chan- 

cery (if they did proceed ſo) becauſe this juriſdiction, though it 


was an original one, yet it was a limited one, and confined to that 


county. The rule for the prohibition was made abſolute, June 
the 9th, 8 | 
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R. Fazakerley moved for leaye to file an information in s, C. i Sw. 
nature of a quo warranto againſt Sir William Lowther, 637. 


to ſhew by what authority he had made and ſet up 4 C. 548. 

" = warren. But it was denied by the court; becauſe it | 6 
was of a private nature, and therefore proper to be proſecuted only i } 
in the name of the Attorney General by information, if His Majeſty | 
tioaght fit. And the like inotion was denied in the caſe of the | 

bend Liſburn, not long ago; Offober 28, 1723. x 
Hughes verſ. Alvarez. ] | 
HE defendant put in a plea in abatement, after having had s. C. i $tra. If 
oyer of the original, that the original was not returned, and 639. OR} Th 
that the plaintiff had not found pledges. And upon motion this er . 
plea was ſet aſide, becauſe it was put in without an affidavit of the becauſe no a. 
truth of it; for though Mr. Lee and Mr. Huſſey ſaid, this appeared _— 
by the writ upon the oper; and in caſes where a matter is — 8 | 
in abatement, which appears upon the record (as variances) there | i 


needs no affidavit by the act for the amendment of the law; yet 

the court held, that this did not appear upon the oyer of the writ, 7 

for nothing appears but the writ itſelf ; but this is a fact, which os 
JT... ooo Too TE, 
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A. is bound 


there, then had no power to diſcharge him, but he ought to be diſcharged by 
Lich his ma- the Chamberlain ; for in the act of 5 Ez. c. 4. par. 40. the li. 


ſex; the juſ- 


8. C. 1 Stra. 9 ; 
8 FT ER a verdict for the plaintiff, a new trial was granted 
challeng'd, becauſe one Hooper, who was challenged upon the principi 


the challenge panel, and the challenge allowed, was afterwards ſworn upon the 


or es let the ſatisfaction of my brother Denton, who tried the cauſe, 
MY Stra. e $a} ver. Eſſington. 


ment arrelted Mr. Mard's motion the judgment was arreſted, for the uncerta 


ng h ran are 


„„ 8 
_— 


— 


. * 
* en 
- 4th 


— 


e 


mms 


The King ver. Collingbourn. We 


8. C i Stra. 1 PON a ſpecial order of ſeſſions removed into the King's 
* Bench by certiorari, for diſcharging an apprentice, why 
apprentice to appeared by the order to have been bound to a glafier a freeman 
4 ee of the city of London, before the chamberlain of London; Mr 


is bound Uylin moved to quaſh the order, inſiſting that the apprentice, be- 
and inrolled ing bound before the chamberlain of London, the juſtices of peace 


goes and lives 


ſter in Midale- berties and privileges of the citizens of London as to having and 
(lde for ihe ketaining apprentices are expreſly ſaved, and it is declared that 
county may ſtatute ſhall not be prejudicial to them. Sed non allocatur ; for fer 
diſcharge him. curiam, the apprentice being out of London, and ſerving his maſter 
9 out of the city, there can be no proceedings againſt him before the 
chamberlain; but the juſtices of the peace have a juriſdiction to 
diſcharge him, notwithſtanding he was bound in London. 


2. Exception was taken to the order, that the juſtices could 
not diſcharge the apprentice, becauſe the trade to which he wa 
bound, v2. a glaſier, was not within the ſtatute of 5 Elix. & 
nom allocatur; for though formerly it was held, the trade ought to 

be a trade within the ſtatute, yet the later reſolutions have been 
otherwiſe, And a caſe was cited, where it was held, the trade 
need not be a trade within the ſtatute, 6 Geo. in the caſe of Hr 
an apprentice. The King ver. Taunton. Ns, 1 


4 


Parker verſe Thornton. 


ward ſworn as jury as a tales-man by the name of Hook ; although it was inſiſte 
a tales-man, upon by the council for the plaintiff, that the verdict was given 


"Treſpaſs for EL LE : 

taking divers I N treſpaſs for breaking the plaintiff's houſe, and e 
55 * 1 diverſa bona et catalla of the plaintiff zbidem inventa, verdi 
goods, judg- was given for the plaintiff, and intire damages aſſeſſed; and upon 


after a ver- 
dict. 


In 


1 


— — — — 
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in the declaration, in not ſpecifying what the goods were, fo that 
this recovery could not be pleaded in bar of another action brought Es I 
{or the ſame goods. Serjeant Darnall and Mr, Kerelbey for the 

plaintiff | i e 5 „„ 


1 


hass verſ. Bradford. 


N ejectment the demiſe in the declaration againſt the caſual In ee dment 
ejector, and afterwards delivered to the tenant in poſſeſſion, was the declaration 

hid of the ſecond of June laſt, to commence from Lady-day be- dit des _ 
fore; and after the tenant in poſſeſſion had entred into the com- cannot be | A 
mon rule, in the declaration in the iſſue delivered to the defendant altered. = 
the demiſe was laid to be of the ſecond of Auguſt laſt, the title of e = 
the leſſor of the plaintiff being upon a breach of a condition for 3 
non-payment of rent due Midſummer laſt. And ſerjeant Baines 
moved for the defendant, that the iſſue might be made according 
to the declaration delivered to the tenant in poſſeſſion, - becauſe the 
plaintiff ought not to recover upon a title accrued ſubſequent to 
the delivery of the firſt declaration. Mr. Fazakerley for the plain- 
tiff inſiſted, that the firſt declaration was only in nature of a no- 
tice, and therefore the ſecond declaration might vary from the firſt . 
as to the demiſe. But per totam curiam, by the courſe of this 
court there can be no alteration in the declaration in the iſſue from 
the firſt declaration delivered, only in the defendant's name. And 

a rule was made, that the iſſue ſhould be made according to the 
declaration delivered againſt the caſual ejector. 


Powell very. Hord. 


N caſe againſt the ſheriff of Oxfordſhire, for a falſe return of S. C. 1 Stra. 
4 non oft znventus to an alias capias ad ſatigfaciendum upon a on 1 
judgment of the Common Pleas, recovered by the plaintiff againſt againſt the ſhe- 
one Edward Jones for 211, 105. and upon error brought in the rf for a falſe 


ing” irmec : he of- 
King's Bench affirmed, upon which the whole ſum amounted to fer cannot be 
431. upon not guilty pleaded, the cauſe was tried before me at a witneſs, be- 


nf prius in Middleſex this term. And it appeared upon the evi- _— oy 

dence, that the ſheriff's bailiffs upon the firſt capias had frequent giving ſecuri- 
opportunity of taking Jones; and that when that return was out, ty v0 the ſhe- 
the under-theriff deſired Mr. Atwood the plaintiff's attorney to take wa 

out another capias ad ſatisfaciendum, and he promiſed to arreſt 

Jenes, but did not, though he had opportunities to arreſt him upon 

that writ. And the defendant upon the trial attempted in mitiga- | 
ton of damages to prove, Jones might yet be taken, but failed in Fo 
that proof, it appearing Jones had abſconded. Upon which by zz 1 


my 


1 8 
War dC. ok 2 


PIN - k 
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1 — „ rere v6 DA 


my direQion the jury gave the whale 43 J. debt in damages. And 
the defendant moved for a new trial; firſt, becauſe I refuſed to ad. 
mit the ſheriff's bailiff to be @ witneſs upon the trial, to prove thy 
he often endeavoured to have arreſted Jones on this capias ad ſatisfy. 
ciendum, but could not. Sed non allocatur; for my brothers agree 
with me, the bailiff was no legal witneſs, becauſe he is intereſtel 
in the cauſe, having given ſecurity for his due executing procek, 
and by conſequence could not be a witneſs in his own cauſe. They 
it was inſiſted upon by the counſel for the defendant, that the di. 
whole debt; whereas they faid the jury ought to have given oll 
the charges the plaintiff had been at in the ſuing the capias ad ſai| 
faciendum, &c. in damages. Sed non allocatur; for upon the ch. 
cumſtances of the caſe the court thought it very Proper, the whole 
debt ſhould be given in damages, Note, upon giving the verdid, 
the plaintiff entred into a rule by conſent, that the ſheriff ſhoull 
have liberty to uſe his name, in order to recover the debt againk 
Jones, the ſheriff conſenting to indemnify the plaintiff againſt d 
colts, Se. . FSM Eo and 
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Will. Dobbs ver, John Edmunds, 
N treſpaſs the plaintiff declared, guad cum the defendant fuch 8. C. 1 Str. 


a day broke and entred his houſe, &c. necnon de eo quod the — AY 

defendant gen, ſuch a day, vi et armis entred his ſhop, &c. veſpaſs in B. 
Upon not guilty pleaded a verdict was found for the plaintiff, & by bo 
but damages were given ſeverally, viz. 1 d. on the firſt fact, and n 
40s. for the ſecond fact. And now it was moved in arreſt of judg- did. 
ment, that the taking the damages ſeverally would not help the 
fault in the declaration; for the quod cum went through the whole 1 * C 
Z declaration, and ſo no fact Was poſitively alleged 3 which i8 ill in 3 
treſpaſs, and has been often ſo adjudged, 1 Noll. rep. 5 5. But it the quod cum 
as held per curiam, that the necnon ſhould not bring in the in che declarz- 


Ty 92 tion is help'd 
cond fact into the quod cum, but ſhould be took to be a poſitive thereby, and 


pverment, as if the queritur had been repeated again, viz. necnon fo — 
pueritur de eo quod, Sc. which had certainly been good. And 3% - N 
herefore the plaintiff had his judgment for the damages found for And fee Dou- 
he ſecond fi And the court declared, they would be bound by glas and ny 

hat had been already often determined; but they ſhould be very 2 J. 18, 
cautious of extending this exception after a verdict further than it 19 Ge. 2. 


ad been carried before. 1 


Portman ver. Cane. 


ANexecutor brought debt upon a bond entred into by the de- 8. c. 1 Stra. 


| 0 | | nd | 682. 
fendant to the teſtator In 1676 5 and a br each was aſſigned to Plaintif exe 


& made by the defendant in the executor's time about a year be- cutor ſhall not 
e the action brought. And on iſſue thereupon verdict was gi- pay cotts on a 


. * - ꝙ Verdict againſt 
en for the defendant, And ſerjeant Chapple moved, the plaintiff him in deb 
ht pay coſts, becauſe the breach was aſſigned to be done after on bond, tho' 
be teſtator's death in the executor's time. Sed non allecatur ; for breach align- 


ed in the exe- 


8 H 0 1 Per cutor's time. 
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8. C. * 


679. 
Practice in 


Error. 


8. 0. 1 Stra. 
684. 

No error to 
be aſſigned 


contrary to 


the record. 


per curiam the bond | is the cauſe of action, and the plaintiff conl 


delays and vexation in the recovery of debts. 


panelled by the ſheriff of London in the panel to the ſaid writ al 


error pleaded, ; in nullo eff erratum, Sc. 


not ſue but as executor. And therefore the motion Was denied, 
1 YVentr. 92. 


Parker ver. MOORE” | 


O a ſcire facias ſued. by the defendent in error, quare ez. 
+ cutionem non, &c. in order to compel the plaintiff ; in error 
to aſſign his errors, the plaintiff i in error pleaded, that the defer. 
dant in error had ſued execution in the Common Pleas, and levied 
his debt recovered. And upon Mr. Strange's motion this plea wi 
ſet aſide as a ſham plea, (as a plea of payment in the like caſe wa 
ſet aſide in Hil. 10. Geo.) for the meaning of ſuing out this Writ 
is only to compel the plaintiff 1 in error to aſſign his errors ; and k 
ſuch pleading as this ſhould be encouraged, it would occaſion great 


Helbut aud Held. Error C. B. 


hr Hil. 11 Geo. C. B. Rot. 339. and Hl. 12 Ca 
B. R. Rot. 


77 LD ls an action of aſſault and battery in the Com. 

mon Pleas againſt Helbut, and upon his pleading the genen 
iſſue verdict and judgment was given for Held. Upon which Ht: 
but brought this writ of error in the King's Bench, and aſſign 
for error, quod per recordum praedictum apparet, quid proaedidu 
Eduardus Richier mentioned in the pgſtea to be the only juryma 
who appeared on the principal panel] qurator nominatus in punt 
fraedifto de bab ndo corpora juratorum ſummonitorum inter prit 
dicium Hugonem et Iſaacum annexo exattus venit, and was ſwom 
on the jury, and gave his verdict mul cum Juratoribus praedifii 
de novo appoſitis ; whereas by the record of the venire facias it ay 
peared, that the ſaid Edward Richier was not returned, nor in: 


venire facias annexed, and returned, as by law he ought, G. 
Then he alleges diminution of the wenire facias and habeas ci. 
fora, and prays a certiorari to the cullos brevium of the Commo 
Pleas ; but does not get the certiorari returned. The defendant i 


Mr. Parker for the plaintiff in error PEN tha this verdib 
being given by a perſon not named in the panel upon the 117 
is ill, and the Ne thereupon given is erroneous. And io 


? th 


Pi; 
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— 


this he cited 5 C. 42. 6. the counteſs of Rutland's caſe, where it is 
held, that if a perſon is well returned in the panel of the venire 
1cias, and is miſnamed in the diſtringas, or habeas corpora, the 
proceſs Was diſcontinued, before 32 Hen. 8. c. 30. and 18 Fliz. 
6. 14. But now after verdi& judgment ſhall not be ſtaid, becauſe 
all diſcontinuances after  verdi& are helped by thoſe ſtatutes ; and 
therefore in that caſe the venire facias and diſtringas being right, 
and the miſtake in the name being in the panel before the juſtice 
of niſi prius, and the poſtea, it appearing upon examination of the 
ſheriff, that the perſon who gave the verdict was rightly named in 
the venire, it was amended ; the motion there being in arreſt of 
judgment. - But it is there held, that even then if a juror was 
miſnamed in the venire facias, though he was rightly named in 
all the ſubſequent proceſs, it was not amendable. Now here the 
perſon who gave the verdi& is not named in the panel of the ve- 
nire, and therefore it muſt be error: and the ſtatute of 21 Jac. 1. 
c. 13. does not help this caſe, for that ſtatute only helped where 
any of the jurors, who tried the cauſe, is miſnamed in any of the 
{aid writs ; but here he is not named at all. ; 


But it was infiſted upon by Mr. Strange for the defendant in 
error, and ſo adjudged by the court, that this was not aſſignable 
for error, it being againſt the record, the venre facias and habeas 
corpora not being returned upon the certiorari to the cuſtos brevium. 


And judgment was affirmed February q, 1725. 


Mich. 3 Geo. 2. B. R. Plommer verſ. Webb and Cripp. Debt on a bond; won eff fadum 
pleaded, verdict and judgment for the plaintiff in the Common Pleas ; on error on this judg- 
ment, error was aſſigned, that Vebb died before the day of niſi prius; and held it was not 
aſignable for error, becauſe the record mentioned that he appeared that day. Judgment 
was afirmed Nowernber 7, 1729, 9 5 : N 


The King wer. John Hill. 


"THE defendant was convicted by Sir Henry Bateman, © © 
4 Juſtice of the peace of Middlkſex, for unlawtully keeping a killing game, 


my | | * mult aver that 
lurcher and a gun to kill and deſtroy the game, non exiſtens quali- Ji. ao hd 


* 


ficatus per leges hujus regni ad hoc faciendum, contra for mam fla- not the quali- 


tutt in hujuſiodi caſu editi et proviſi. And this conviction being 2 in the Sp I | 4 
removed into the King's Bench by certiorari, was quaſhed Satur— oats 8 — 
day, February 12, 1725. becauſe it was only averred generally, eſtate. | =_ ; 
that he was not qualified, and did not aver that the defendant had 9 
not the particular qualifications mentioned in the ſtatute as to e-. _—_ 


Stee, eſtate, Gc. 


White 1 


1 


— 


* 
— * 
: 
* 
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White — Clever. 


8. C. 1 Stra. Bp on a bond for 400 J. The defendant prayed oyer of the 
681. * 1. 
Where 8 pes bond, and of the condition, which was, that the defendant 
js general quod ſhould do ſeveral particular things, and alſo indemnify and ſaue 
hore cept age harmleſs the plaintiff from, &'c. As to the things to be done, the 
muſt be ſhewn defendant pleaded he did them; and as to the indemnifying the 
for cauſe that plaintiff, and ſaving the plaintiff harmleſs from, &c, the defendant 
1 pleaded, quod indemniſicavit ac indemnem ſervavit the plaintiff a, 
Sc. To which plea the plaintiff demurred generally, and the 
defendant joined in demurrer. And ſerjeant Whitaker for the 
plaintiff took exception to the plea, that it was ill, becauſe the de. 
tendant did not ſhew, how he indemnified the plaintiff, Cro, Jac, 
165. Allington verſ. Yearkner, Hob. 296. And it is ill on a ge. 
neral demurrer. Cro. Fac. 165, 363, 340, 503, 634. But if the 
defendant had pleaded in the negative, that the plaintiff uon ſuit 
dammficatus, it had been good, Cro. Fac. 634. 2 Co. 4. I Ln, 
194. But Mr. Lee for the defendant inſiſted, that it was but 
form, and was good upon a general demurrer. So it is held 1 Len, 
194. Cutler againſt Southern, and 1 Lutw, 428. Lovelace wer, 
Bickham. And all the court were unanimous of opinion, that 
ſuch pleading is well upon a general demurrer ſince the act for the 
amendment of the law, 4 & 5 Ann, c. 16. And therefore, be- 
cauſe the defendant had not demurred ſpecially, and ſhewed it for 
cauſe, judgment was given for the defendant, Paſch. 12 Geo. B. R. 
Apr. 29, 1726. Note, this action was brought upon the ſame 
bond as the plaintiff afterwards brought another action upon, and 
obtained judgment Mich. 13 Geo. B. R. 1726. pet. 1499, 


Fäaſter 


alter Term 
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Ludwell very. Hole. 


NASE for. theſe words ſpoke by the defendant of the s. C. Stra. 
plaintiff, v/z.. © Vou are a cheating old rogue, and have 606. 

© cheated the fatherleſs and widow.” After verdict for ee 

the plaintiff, ſerjeant Belfield moved in arreſt of judg- 

ment, that theſe words are not actionable, there being no collo- 

quium laid of the plaintiff's trade; and cited 5 Mod. 398. Savage 

verſ. Roberts. 1 Ro. Ab. 62. pl. 25. Hardr. 8. Wake verſ. Chap- 

man: and that difference was took, Raym. 62. Davis verſ. Jones. 

On the other ſide Mr. Gapper argued for the plaintiff, that the 

E words ſhould not be took in mitiori ſenſu now, and quoted Cro. 

Fac. 673, and Raym. 86. Terry verſ. Hooper. But the court held, 

the words would not be actionable, unleſs ſpoke of the plaintiff in 

his trade, for which the caſes cited by ſerjeant Beſſield are in point. 

And therefore judgment was arreſted, May 17, 1726. 


Eden ver /. Wills. 


R. Parker moved to quaſh a ſcire facias quare executionem S. C. 1 Stra. 
on, Gc. ſued by the defendant in error, to make the a 

| 6 0 0 . 8 * o o | The /cire fa- 
plaintiff aſſign his errors; becauſe the original ſuit in the Common 4, in error 


Pleas was by bill of privilege, and the ſcire facias therefore ought 


mult be re- 


"= | original pro- 
upon a common return. And of that opinion was the court, be- ceſs was. 
cauſe ſcire facias's ought to be made returnable according to the 

nature of the original ſuit below in the Common Pleas. And Trin. 

It Ann, between Vavaſor and Parker, it was adjudged ſo by the yauater vert. 
burt of King's Bench in the very fame caſe. And the writ of Parker, Trin. 
error was quaſhed. Mr. Acherley for the defendant in error. 1. 


8 rin. 


to be returnable at a day certain, but this was made returnable test a8 he 
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| Goodright verf. Shuffill. 


IN ejectment, plea of antient demeſne was allowed to be wel 
without an afidavzf to verify the fact. And ſuch plea had bo 
before allowed to be good in earl Conmgesby's caſe. 
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Godfrey ver /. Philpot. 


: R. Fagakerly moved to change the venue into Cheſter ; an 
| it was granted per curiam, becauſe this court can fend dom 
the record by mittimus. | 
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. Martha F rontin ver}. Small. Covenant. h 


Intr. il. 12 Geor. B. R. Rot. 


8. C. 1 Stra. HE plaintiff declared, guod cum by a writing of agreement 
. factum 17 Dec. 1723. between herſelf attorney of Jan 
l ant of attor. Frontin of the one part, and the defendant of the other part, whid 
rey is given to ſhe produces in court under the ſeal of the defendant, ſhe for a 
execute # q in the name, and as attorney of the ſaid James, demiſed to ti 
be executed in defendant a houſe in Villers fireet in York buildings for ſeven ye 
the name of from the twenty-fifth of December next, and that the defend 
the Prineipal. for himſelf, his heirs, executors and adminiſtrators, covenanted ar 
agreed, that he, &c. would pay for the ſaid meſuage to the a 
James Frontin 601. per annum, at four quarterly payments, off 
by virtue of which writing of agreement the defendant entred, anl 
was and yet is poſſeſſed; and affigns for breach, that the defendai 
did not. pay the faid rent, but 45 J. due to the ſaid Frontm for thitt 
quarters of a year was and yet 1s due and unpaid, &c. The my 
1 | 


— 


Trin. Term 12 Georgii regis. 
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dant demurred generally, and the plaintiff joined in demurrer. 
And Mr. Strange for the defendant inſiſted, that the plaintiff could 
not maintain this action, for the leaſe was void, becauſe the plain- 
tiff acting only as attorney to James Frontin, it ſhould have been 
made as a leaſe from him and in his name. Moor 70. pl. 191. 
9 Co. Rep. 77. Cumbe's caſe. If an attorney has a power by writing 
to make leaſes by indenture for years, &c. he cannot make an in- 
denture in his own name, but in the name of him who gives him 
his warrant. And of this opinion was the whole court, and that 
therefore it appeared upon the face of the declaration, that the leaſe 
was void. And then Mr. Strange inſiſted, that if the leaſe was 
void, the covenant in it to pay the rent was void alſo. But Mr. 
Reeve for the plaintiff argued, that though the leaſe was void, yet 
covenant might be maintained on the agreement. James Frontin 
could not maintain an action of covenant, becauſe he was no party 
| to the deed. 2 It. 673. Scudamore verſus Vandenſtene. But he ſaid 
covenant would lie on the word demiſit, which implies a covenant, 
But if there be an expreſs covenant particular, vi. that he ſhould 
quietly enjoy againſt all claiming under him, that reſtrains the ge- 
neral implied covenant. 1 Med. 113. Deering verſus Farrington. 
Hale held, that where a man affignavit et tranſpaſuit all the money 
that ſhould be allowed him by any order of a foreign ſtate, to 
come to him in lieu of his ſhare of a (hip ; this was void as an a{- 


Ante 1241. 


ſignment, but was a covenant, and was all one as if the defendant 


had covenanted, the plaintiff ſhould have all the money the defen- 
dant ſhould recover for loſs of ſuch a ſhip. Beſides, the agreement 
being under ſeal, the defendant was eſtopped to ſay, the plaintiff 
did not demiſe, and it was very hard the defendant ſhould enjoy the 
houſe as he did, and not be forced to pay the rent. But the court 
| held, that it appearing of the declaration, that the leaſe was void, 
| becauſe it was not made in the name of James Frontin, whoſe 
houſe it appeared to be; and that the plaintiff only made it as his 
attorney, there could be no eſtoppel; and then the covenant to pay 
the rent was void, and the plaintiff could not maintain the action. 
And judgment was given for the defendant, June 21, 1726, 
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F Emorandum, that Robert Dormer eſqurre, one of th 0 
Juſtices of the court of Common Pleas, died September 13 f. 

Al, anno aetatis 77. And Sir Jeffery Gilbert knight; f 
bord chief baron of the court of Exchequer, died October WM ſ 
14 laſt, anno aetatis 52. And juſt before the beginning of this tern þ 
Sir Thomas Pengelly knight, his Majeſiy's primier ſergeant at lau, fe 
das ſworn lord chief baron of the Exchequer, and Mr. baron Price f 
vas ſworn one of the juſtices of the Common Pleas. And on Wed- b 
neſday October 267 Sir Littleton Powys knight, one of the juſtice Wh © 
f the court of King's Bench, and the honourable Robert Tracy ar 
eſquire, one of the juſtices of the Common Pleas, reſigned both their tt 
offices by reaſon of their ill ſtates of health. And his Majeſty, as « K 
reward for their paſt ſervices, granted each of them a penſon of n 
1500 l. per annum. And Friday November the 4th Sir Francis 4 
Page hmght, one of the barons of the Exchequer, was ſivorn a judge ll 
F the Common Pleas in the room of Mr. juſtice Tracy; and Monday 0 
November the 7th Sir Lawrence Carter knight, one of his Majeſty's fi 
ſerjeants at law, and ſolicitor general to his royal highneſs the Prince la 
Wales, was ſworn a baron of the Exchequer in the room of Mr. barm WWW 
Price. And Mr. ſerjeant Probyn was ſworn one of the juſtices if * 
the King's Bench in the room of Mr. juſtice Powys. And Mr. ſer- | th 
cant Comyns was ſworn a baron of the Exchequer in the room 9 - 
Mr. baron Page. A 
00 

pri 
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John Aſtell ver/. John Andrews. 
Intr. Trin. 11 Geo. B. R. Rot. 408. 


HE plaintiff brought an action of debt, qui tam, Gc. againſt S. C. 2 Stra. 
I the defendant, for 100 J. Sc. for ſelling French, Portugal, s. 
and Spaniſh wines, twenty ſeveral times by retale, viz. by the 1 by 
pint, the quart, and the gallon, to perſons whoſe names are un- rele. 
known to the plaintiff, between the firſt of March 10 Geo. and the 
firſt of March 11 Geo. at Briſtol, to be drank at Briſtol, the defen- 
dant not being authorized or enabled in manner and form as by the 
ſtatute in that caſe made and provided is preſcribed and appointed: 
contra formam et eſfectum ſtatuti praedicti; per quod the defendant 
forfeited to the King and the plaintiff, qui tam, &c. 1coÞ vis. cl. 
for every one of the ſaid offenſes. Upon il debet pleaded, and iſ- 
ſue joined thereon, the cauſe was tried before my brother Denton at 
Briſtol; and as to 95 J. part of the 1001. the jury found for the de- 
fendant ; but as to 5/. the remaining part of the 100 J. the jury 
found a ſpecial verdict, vig. that the defendant the 11th of Novem- 
ber in the eleventh year of this King, and for nine years then laſt 
paſt, was, and yet is, a merchant importer of French, Portugal, 
and Spaniſh wines, and for all that time dwelt and yet dwells in 
the city of Briſtol in the county of the city of Briſtol; that the de- 
fendant the 11th of November in the eleventh of the King, in his 
manſion houſe ſituate in Briſtol, ſold by the gallon to one Thomas 
Mills one gallon of red Port, to be drank at Briſtol, and that the 
fad Thomas Mills carried the ſaid gallon of the ſaid wine from the 
detendant's houſe to a common inn called the Guilders Inn in Bri- 
l, and that there the faid gallon of wine was drank ; that the 
lad Guilders Inn at the time of the ſale of the ſaid gallon of wine, 
and of the drinking thereof, was in the occupation of one Charles 
nan, and not in the tenure or occupation of the defendant ; that 
the defendant at the time of the ſale of the ſaid wine was not en- 
adled to ſell wine by retale by force of the ſtatute of the 2th of 
Carles the ſecond, intitled an act for the better ordering the ſell- 
ing of wines by retale, and for preventing abuſes in the mingling, 
corrupting and vitiating of wines, and for ſettling and limiting the 
prices of the ſame; that the defendant never fold in any veſſel 
whatſoever any wine to be drank within his manſion houſe, or 
vithin any place whatſoever in his tenure or occupation: but whe- 
ther the defendant owes the 5 J. Sc. This caſe was argued twice 
at the bar, firſt by Mr. ſerjeant Chapple for the plaintiff, and Mr. 
Copper for the defendant ; and afterwards by Mr. ſerjeant Pengelly 
or the plaintiff, and Mr. Fazakerley for the defendant. And Fr:- 
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The jury here have found, that the defendant fold a gallon « 
wine, that is a ſelling by retale within the very words of the 
act, which explains what ſelling by retale is, and mentions fal 


— 


of the defendant's houſe, the words of the act being, to be 


without ſuch manſion houſe, &c. and then they find the defen- 
found by the ſpecial verdict, that the defendant never ſold am 


their manſion houſes or places in their tenure or occupation; and 


of wine, and therefore more reaſonable he ſhould ſell by retale in 


juſtice Forteſcue, juſtice Reynolds and himſelf, that the plaintff 


of wine, to be drank or ſpent within his or their manſion houg 
or houſes, or other P 


whatſoever in his tenure or occupation; and they inſiſted the il. 


intended to prohibit ſales of wine to be drank in any place, it wa 


day the 4th of Nevember the chief juſtice delivered the opinion &f 


office a little before. 


ought to have judgment, Mr. juſtice Powys having ſurrendered his 


The reaſon upon which the judges founded their reſolution wa 
that by the facts found in the ſpecial verdict the defendant appen 
to be guilty of an offence within the expreſs words of the ſtatut 
of 12 Car. 2. cap. 25. for by that act it is enacted, that no perſy 
after the 25th of March 1661, unleſs authoriſed as by that aq; 
preſcribed, ſhall ſell or utter by retale, 7. e. by pint, quart, potte 
or gallon, or by any other greater or lefler retale meaſure, any kin! 
lace in his or their tenure or occupation, 
without ſuch manſon houſe or houſes, or ſuch other place i 
his or their tenure or occupation, by any colour, craft, or men 
whatſoever, upon pain to forfeit for every ſuch offence 5 J. &. 


by the gallon, as one of the inſtances. 2. They find, the win 
was fold to be drank at Bristol, and that it was drank at the 
Guilders Inn in Briſtol; that is a ſale of wine to be drank out 
drank within his manſion houſe or place in his occupation, a 
dant had no licence to ſell, &c, ; 

But it was objected by the counſel for the defendant, that it 
wine to be drank within his manſion houſe, or within any pla 
tent of the act was only to reſtrain ſales of wine to be drank un 
though there is afterwards the words, or without, Cc. yet tht 
muſt mean ſome yard, &c. belonging to ſuch manſion houſe, &. 


for otherwiſe the expreſſion in the act is unaccountable. If it wi 


idle to mention manſion houſes and places in their tenure or ocC- 
pation. Beſides, the defendant is found to be a merchant impoſte 


his houſe, the act being principally levelled at perſons that keep tir 
verns, &c, But the anſwer to this 1s, that the words of the al 
cxpreſly extend to this caſe, and though perhaps the parliament 
might have uſed other expreſſions to have made the act as extenſit 


without mentioning manſion houſes, &c, yet their throwing ' 


— 


” 


thoſe words do not reſtrain the other extenſive words. And thi 
act is recited by the act of 15 Car. 2. cap. 14. to have this exten- 
are conſtruction, both in reſpect of the perſon ſelling, and of the 
place where the wine was ſold to be drank. For by that act of 
15 Car. 2. cap. 14. it is recited to be enacted by this act of 
12 Car. 2. cap. 2 5. par. 1. that no perſon or perſons whatſoever af. 
ter the 25th of March 1661, unleſs authorized as by the ſaid act is 
appointed, ſhould. ſell wine by retale, to be ſpent in their manſion 
houſes, or other place, under the penalty of 5 /. &c. 


Another objection was made, that the verdi& has found but one 
ſingle fact, and that the parliament only intended to prohibit the 
uſing the trade of ſelling wines by retale, which muſt require ſeve- 
ral facts; and that appears by the clauſe which directs the granting 
licences to be to thoſe who uſe the trade of ſelling wines by retale, 
par. 4. But to this it was anſwered, that the clauſe which prohi- 


bits the felling, is general, and lays a penalty upon every particular 


offence of 5 /. and it is upon that clauſe this queſtion depends; and 


therefore in expounding acts of parliament where words are expreſs, 


and plain, and clear, the words ought to be underſtood according 
to their genuine and natural ſignification and import, unleſs by put- 


ting ſuch expoſition a contradiction or inconſiſtency would ariſe in 
the act by reaſon of ſome ſubſequent clauſe, from whence it might 


| be inferred, the intent of the parliament was otherwiſe. But that 
is not this caſe, for no inconſiſtency or contradiction will ariſe from 
the clauſe about granting licences, if the words of this clauſe are 
conſtrued according to their true ſignification; but both clauſes are 
very conſiſtent, and the act will be no more than this, that no 


perſon ſhall ſell by retale but ſuch as have a licence ; and that li- 


cences ſhall be granted only to thoſe that uſe the trade of ſelling by 
| retale, Judgment was given for the plaintiff 


The King verſ. Tenant. 


CEveral orders of baſtardy being removed into this court by cer- S. C. 2 Stra. 


N liorari, the firſt order was made by two juſtices of the peace oy Oy 
After deten- 


dant is diſ- 


for the Weſtriding of Yorkſhire upon the defendant, to keep a ba- 
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ſtard child, as being the reputed father. From this order the de- charged at 
iendant appealed to the quarter-ſeflions; and the juſtices at the ſeſions a new 


quarter-ſeſſions upon full hearing of the merits, diſcharged the or- 


order of ba- 
ſtardy cannot 


der of the two juſtices ; but bound the defendant by recogniſance be made. 


| to appear at next quarter-feffions, as it was ſuppoſed, under an ap- 
prehenſion, that better evidence might be procured againſt him. 
After this the ſame two juſtices made a new order upon the defen- 
cant for keeping this baſtard child. And all. theſe orders being 


removed 
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removed into this court November 10, 1726. the court quaſhed 

the laſt order of the two juſtices. For they having made an order 

| upon the defendant, to keep the child as reputed father, and that 

Cro Car. 341, order being regularly diſcharged: upon an appeal, upon hearing 

350. Fri, the merits, the defendant was legally acquitted, and cannot he 
geon's caſe, 555 | R ; 

Cro. Car. 471. drawn in queſtion again for the fame fact. Mr. Reeve council for 


1 Ventr. 59. the King, Mr. Lee council for the defendant. 5 


David Griffin ver/. Daniel Scott, Humfrey Bodman 
John Mauldin, Abraham Purſehouſe, Joaken Falack 
and George Shenton, . 1 


Intr. Mich. 12 Geo. B. R. Rot. 352. 


5. C. 2 Stra. FN an action of trefpaſs brought by the plaintiff againſt the de- 
al landlord 1 fendants, for breaking and entring the plaintiff's houſe at Ber. 
muſt remove nondſey in Surrey the 18th of June, the eleventh of the King, and 
= —_ for continuing in poſſeſſion of the houſe for eight days next folloy- 


ve days or ing, and for taking and carrying away from thence ſeveral goods 
be is a treſ- of the plaintiff's, v72. grates, tongs, tables, a clock, &c. the de- 


— fendants as to all, praeter fractionem et intrationem domus pra- 


dictae et continuationem in poſſeſſione ejuſdem domus per ſpatium oft 
dierum, and taking and carrying away the goods of the plaintiff 
plead not guilty, and on that iſſue is joined; and as to all the reſt 
of the treſpaſs aforeſaid, the defendants juſtify, and ſay, that Sir 
William Boyer and Ebenezer Sadler the 2oth of April 1708 were 
ſeiſed in fee of a meſuage and a piece of ground, &c. in the ſaid 
pariſh of Bermondſey, and being thereof fo ſeiſed demiſed the fame 
the ſaid 20th of April 1708 to Anthony Tolat from 25th of March 
then Jaſt paſt for ſixty years, who entred and was poſſeſſed, &. 
and 11 June 1708 built a houſe on part of the demiſed premiſles; 
that Anthony Tolat died inteſtate 1 Auguſt 1714 ; that adminiſtre- 
tion was granted by the archbiſhop of Canterbury 5 February 1714 
to Anne Tolat ; that ſhe entred on the demiſed premiſſes, and the 
new erected houſe, and 15 March 1714 ſhe aſſigned the reſidue of 
the ſixty years term to John Chamberlain; that 11 June 1720 
'/cbn Chamberlain died poſſeſſed thereof, &c. inteſtate ; that ad- 


miniſtration to him was granted by the archbiſhop of Canterbury 


July 1720 to Robert Chamberlain; that Robert Chamberlain en— 
tred, Sc. and 6 October 1720 demiſed part of the premiſſes com- 


priſed in the ſixty years leaſe, of which the houſe in the decla- 


ration was part, to William Rouſe for ſeven years from 29 September 
1720, reſerving feventeen pounds per annum rent, payable the 
Hur uſual quarterly payments, Gc. that William Rouſe entred and 


— > fo, — — — 


9 


1 


1 
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ins and ſtill is poſſeſſed, &c. that Robert Chamberlain 12 Septem- 


u 1722 bargained and fold and affigned the reverſion of the 


* s alli. 


-emiſſes demiſed, &c. for the remainder of the ſixty years term 


to the defendant Damel Scott, by virtue of which aſſignment the 
gelendant Daniel Scott, according to the form of the ſtatute in that 
caſe made and provided, of the ſaid reverſion of the premiſſes be- 


bote mentioned to be demiſed to the ſaid William Revſe, whereof 


the houſe in the declaration is parcel, and of all other the pre- 
miſſes demiſed to him aſſigned as aforeſaid was poſſeſſed; and the 
lid Daniel Scott being ſo poſſeſſed thereof, 8 J. 105. of the faid 
annual rent of 171. for the ſaid premiſſes laſt mentioned, unde 
ſraedicta domus in narrattone praedicta mentionata eſt parcella, for 
two quarters of a year ending at Lady day 1725 to the ſaid Daniel 
Scott folubiles ad idem feſtum praedicto tempore quo, &c. in aretro 


et inſolut. fuerunt, per quod the ſaid Daniel Scott for non-payment 


of the ſaid rent as aforeſaid due, in jure ſuo proprio, ard the other 
defendants in jure iplius Danielis et per ejus pracceptum, praedicto 
tempore quo, &c. in domum praedictam in narratione praedicta men- 


linatam, ut in parcel of the premiſſes aforeſaid abovementioned to 


be demiſed to the ſaid William Rouſe, intraverunt, and finding the 


 catalla praedidta nomine diſtrictionis for the rent as aforeſaid be- 
ing in arrear praedicto tempore quo, &c. ceperunt, ac pro meliori 
cmſervatione eorundem bonorum et catallorum in eadem domo exijten- 
liun, bona ef catalla illa in parte cuſdem domus, ubi melius fier! 
potutt, per ſpatium odo dierum extunc proxime ſequentium continua- 
verunt, et poſſeſſtonem ejuſdem domus pro propoſito praedicto neceſſa- 
rio babuerunt, et dentque eadem bona et catalla fic diſtridta aſporta- 


aretro exiſtente, prout eis bene licuit; quae quidem intratio domus prae— 
dae, dc captio bonorum et catallorum praedictorum, et eorum con- 
linuatio in eadem domo, et pofſeſſio domus illius, ac denique aſportatio 
lansrum et catallorum illorum, eft totum praedictum reſiduum trans- 
grefionts praediftae, whereof the plaintiff complains, Sc. | 


labert Chamberlain was poſſeſſed of the reſidue of the ſixty years 
term, and made the leaſe to Rouſe for ſeven years, as in the plea; 
he lays, that Rouſe 9 March 1720 afſigned his leaſe to the plaintiff 
David Griffin, and that Robert Chamberlain aſſigned the reverſion, 


dor of the houſe of the aſſigned premiſſes, out of which the rent 
relaid was iſſuing, paratus fuit et obtulit ad ſolvendum prarfato 
Danieli the ſaid rent of 8 J. 10s. ad idem feffum folubilem, and 

| 8 L : "that 


ſaid goods and chattels in the ſaid houſe, the faid defendants bona 


cerunt ad imparcandum, et eadem adtunc et ibidem in the faid pariſh 
of Bermondſey imparcaverunt, ut diſtrictionem pro redditu praedifto in 


To this plea the plaintiff replied, and after confeſſing, that 


Cc, to the defendant David Scott for the retidue of the ſixty years 
ttm, and that the plaintiff David upon Lady day 1725 at the 
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that the ſaid Daniel, nor any other perſon of his part, was re, F 
there to receive the ſaid 8/. 105. and that he the faid David af. 
wards, and before the breaking and entry of the houſe aſoreſii 
Sc. viz. 18 June the eleventh of this King at the pariſh o 
Bermondſey aforeſaid, paratus fuit et obtulit ad ſolvendum eit,y 
Danieli the ſaid 8/. 10s. ſed 1/los praedictus Daniel adtunc et ih. 
dem totaliter recipere recuſavit, &c, To this replication the 4. 
fendants demurred, and ſhewed for cauſe, that it is not alleged in 
the replication, that the faid David was always ready, and yet i; 
ready, to pay to the ſaid Daniel the ſaid 87. 105. nor is it allegs 
that the ſaid David brought the money into court, to be paid u 
the ſaid Daniel; and that it is not alleged, that the plaintiff » 
the time of the ſuppoſed treſpaſs tendered the ſaid 8/, 10s, The 
plaintiff joined in demurrer. 


This cauſe was argued 25 June in laſt Trinity term, and agi 
11 November in this term. And the defendant's council took e. 
ceptions to the replication, that it was ill for the cauſes ſpecial 
 afſigned in the demurrer. But the court gave no opinion thereq, 
being clear of opinion, that the plea was ill. The defendant hy 
juſtified the entry into the houſe, out of which the rent ifluet, 
and diſtraining the goods in the declaration for the rent; ſo far j 
right; and the continuing in poſſeſſion of the houſe and pook 
for eight days. Now although the party might enter and diffi 
the goods, yet in a reaſonable time he ought to remove them, ant 

put them either into a pound overt, or cloſe ; but at common hy 
no diſtreſs could be impounded on the premiſſes; and for thi 
reaſon ſheaves or ſhocks of corn were not diſtrainable for rent, be- 
cauſe nothing could be diſtrained, but what might be returned i 
as good a condition, as it was in when the diſtreſs was taken, but 
after a removal ſheaves of corn could not be reſtored in the fan 
condition, Co. Lit. 47. a. and therefore the ſtatute 2 Will. & Mr 
ſeſſ. I. cap. 5. gives the leſſor a power to diſtrain ſheaves of co! 
Sc. and to lock up and detain the ſame upon the place where ! 
is found; but that is only in the particular caſes mentioned in thi 
act. Then in this caſe, the defendant not having removed tt 
corn in a reaſonable time, it has made his diſtreſs illegal; mc 
leſs could he juſtify the detaining the poſſeſſion of the houſe ci 
days upon account of the diſtreſs. And the adding in the pi 
that pro meliori conſervatione eorundem bonorum et catallorum i 
eadem domo exiflentium, bona et catalla illa in parte ejuſdem mii 
ubi melius fieri potuit, for eight days then next following contin 
verunt, et poſſeſſionem ejuſdem domus pro propoſito praedicto nee 
ſario habuerunt, &c, will not at all mend the caſe ; fince the f 
does not allow impounding a diſtreſs on the premiſſes, unleb ! 
the caſes within the ſtatute 2 Will. & Mar. which this is * 
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And Forteſcue juſtice cited a caſe between Cartwright and Comber artwright 
it mf prius, tried before the earl of Macclesfield, when he was ber“ Com- 
chief juſtice of the King's Bench, where he ruled, that if a land- 

lord diſtrains for rent, and keeps the goods on the premiſſes longer 

than a reaſonable time which the law allows him to remove them 

in, he is a treſpaſſer ab nitro, Six carpenters caſe, 8 Co. 146. 

The plea therefore being ill, the court 11 November 1726 gave 
;udgment for the plaintiff, Serjeant Richard Comyns for the defen- 

dant, Mr. Gapper for the plaintiff. 


Joleph Story ver/. Daniel Atkins. 
Intr. Paſch. 12 Geo. EA. Rot. 229. 


FN an action upon the caſe upon ſeveral promiſes, the plaintiff s. C. 2 Stra. 
| declared upon a promiſſory note dated 25 March 1720. ſigned 7'9 _ 
: | y An indebitatus 
and ſubſcribed by the defendant, whereby he promiſed to pay the unf in an 
plaintiff or his order 12/. 11 s. for value received, &c, there was inferior court 
alſo another count on zndebitatus aſſumpſit for 20 l. lent by the gef me | 
| plaintiff to the defendant: and the third count was on an indebi- Mo 
tatus aſſumpſit for 20 1, laid out by the plaintiff to the defendant's 2 promiſſory 
- uſe, Cc. damage 20 J. The defendant guoad primam promiſſionem woe. 
et aſſumptionem in narratione praedicta mentionatam, pleads in bar, 
ud ad aliquod tempus infra ſex annos ante diem exhibitions billae 
!þjus the plaintiff cauſa actionis quoad dictam promam promiſſionem 
et oſſumptionem in narratione praeditta mentionatam non accrevit 
eidem Joſepho verſus ipſum Damelem, &c, and as to the ſecond 
and third promiſes in the declaration mentioned the defendant plead- 
ed non aſſumpſit, and iſſue was joined thereon. 


As to the plea to the firſt promiſe, the plaintiff replies, that it 
is true that the cauſe of action as to the firſt promiſe in the decla- 
ration mentioned uon accrevit to the plaintiff againſt the defendant 
within fix years before the exhibiting the plaintiff's bill ; but the 
plaintiff ſays further, after ſetting out the cuſtom in London to 
hold plea of all actions of debt and other perſonal actions by plaint 
levied in the ſheriff's court there, that the cauſe of action as to the 
laid firſt promiſe firſt accrued before the eleventh of February 1725. 
v2, 25 March 1720 at London aforeſaid in the pariſh of St. Mary 
le Bow in the ward of Cheape ; quodque ipſe praedictus Jeſephus 
pro recuperatione damnorum ſuorum pro non pes for matione pro- 
| miſſionis et aſſumptionis pradiffae poſtea, ſcilicet undecimo die 
Februarii A. D. 1725. into the ſheriff's court held, &c. in pro- 
pria perſona ſua venit, et tum in eadem curia ibidem ſecundum 
conſuetudinem civitatis praediffae levavit quandam querelam wer ſus 
— | praefatuii 


— 


1428 


* 


Mich. Term 13 Georgii regis. 


praefatum Danielem Atzins in placito tranſgreſſionis ſuper caſum ad 
damnum ipſius the plaintiff 20 l. et praedictus Joſephus in eaden 
curia tunc et ibidem inventt plegios de proſequendo querelam ſaam 
Sc. and prayed proceſs againſt the defendant ſecundum conſuetudj. | 
nem civitatis praedictae; that thereupon praeceptum fuit (ore te. 
us) by the ſheriff ſecundum conſuetudinem ejuſdem civitatis to the 
ſerjeant of the mace, quod ipſe ſecundum conſuetudinem ejuſdem ci. 
vilatis poneret g er vadios et ſaves plegios the ſaid defendant Danie/ 
( endum ad proximam curiam dicti domini regis before the ſheriff 
at, Sc. 12 February 1725 fenendam, to anſwer the plaintiff Joſeph 
de placito praedicto, &c. and upon a zibil habuit, &c. returned, 4 
capias was awarded to the ſerjeant of mace againſt the defendant, 
returnable 17 February 1725, &c. to which a non eſt inventus was 

returned; and then ſets out that the proceſs was continued ill 
26 February 1725, at which day the defendant appeared, and the 

plaintiff then and there in eadem curia by his attorney in et ſuper 

querelam ſuam praedictam verſus pracdictum Danelem ſecundum con. 

ſuetudinem civitatis praediftae narravit modo et forma prout ſequitur, 
ſcilicet, Joſepbus Story per J. D. attornatum ſuum queritur verſy 
Danielem Atkins in placito tranſgreſſions ſuper caſum, eo quod cum 

diecimo die Februarii anno domini regis nume duodecimo in parochiq 
ſanctae Helenae London, praedictus defendens indebitatus fuit pracfaty 
querenti in 201. pro diverſis pecuniarum ſummis per praedictum defen- 

dentem praefato querenti prius debitis, praedictus defendens in conji- 

| deratione inde tunc et ibidem afſumpfit ſuper ſe et fraefato querenti 
fideliter promifit, ad ſolvendum eidem querenti praedictas 201, cun 
inde requiſitus eſſet; praedictus tamen defendens, &c. et .ſuperinde the 

defendant praeſens in eadem curia adtunc et ibidem produced a habeas 

corpus cum cauſa out of the King's Bench, returnable immediate be- 
fore the King's Bench, Sc. and then ſets forth, that the defendant 

was brought up on the babeas corpus 26 February 1725. and put in 
bail on the habeas corpus ad reſpondendum the plaintiff de placito pra- 

difto ſecundum conſuetudinem ejuſdem curiae, as by the record of the 

habeas corpus and return thereof in the King's Bench de recordb re- 

manens plenius liguet et apparet ; et ſuperinde idem Toſepbus Stir) 
exhibuit billam ſuam ßpraedictam in dicta curia dicti domini regi 
coram ipſo rege verſus pracfatum Danielem Atkins modo et forms 

praediftts pro eadem cauſa actionis pro qua levavit querelam ſuan 
praedictam ut prarfertur ; and then the plaintiff further ſays, that 

PFraedicta cauſa actionis ipfius Joſephi Story verſus praefatum Di- 
miele: eidem Joſepho accrevit infra ſex annos ante praedictun 

 tempus lævationis querelae ſuae praedictae verſus praedictum Da- 
nielem, ſcilicet, 25 March 1720. in parochia et warda pracdicii 

ultimo inentionatis, &©c, To this replication the defendant de- 
murred, and prays that the plaintiff may be barred as to his action 
upon the firſt promiſe in the declaration mentioned, and bee, 

= | N 
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for cauſe of demurrer, that it manifeſtly appears, that the ſaid Jo- 
ſepb (vir. the plaintiff) did not exhibit his faid bill in this court as 
to the ſaid firſt promiſe, pro eadem cauſa actianis pro qua levavit 
verelam ſuam in replicatione ſua praedicta mentionatam, &c. And 


the plaintiff joined in demurrer. 


This cauſe was argued Jaſt Trinity term by Mr. Ketelbey for the 
defendant, and by Mr. Uper for the plaintiff; and this term by 
Mr. Reeve” for the defendaut, and by Mr. Blencowe for the 
plaintiff, | : 


And the court was clear of opinion, that if an action is properly 


commenced in an inferior court within the ſix years, and the de- 


| fendant removes it by habeas corpus into the King's Bench, the 


ſtatute of limitations will be no bar to the plaintiff in the King's 
Bench, though fix years were elapſed after the cauſe of action ac- 


crued, and before the removal of the ſuit into the King's Bench. 
| Mich, 16 Car. 2. B. R. Bevin verſ. Chapman, 1 Siderf. 228. | 


I Lev. 143. 


But the council for the defendant argued, that the plaintiff ought 
to have averred particularly with a ver:ficare vult, that the plaint 
below and the bill in this court was for one and the ſame cauſe of 
action; which is a matter traverſable, and the defendant might 
have took iſſue upon it; but here being no ſuch averment, no ſuch 
iſſue could be took; and there is no ſufficient averment, that they 
were for the fame cauſe of action. 


2. It appears upon this record, that the ſuits were for different 
cauſes of action ; for the plaint below is ſet out to have been levied 
in placito tranſgreſſionis ſuper caſum ad damnum of the plaintiff 20/. 
and the declaration below is in an indebitatus afſumpfit for 201. pro 
arverſis pecuniarum ſummis per praedictum defendentem praefato 
ſuerenti prius debitis, &c. but the firſt count in the declaration 
here is upon a promiflory note for 12/, 115. made by the defen- 


dant to the plaintiff the twenty-fifth of March 1720. And it was 
inſiſted upon by the council for the defendant, that ſuch a decla- 


| ration as was below could not be good, becauſe the plaintiff ought 
to ſhew, for what the money was due, as money lent, Cc. for the 
defendant might be indebted to the plaintiff for ſums of money 


owing by him to the plaintiff, for which an indebitatus afſumpſit 


would not lie, as on a bond, Fe. and the ſaying that he declared 


ſecundum conſuetudinem civitatis hraedictae, was not ſufficient ; for 


if upon ſuch a general declaration the party cauld recover contrary 


to the rules of the common law, ſuch cuſtom ought to be ſet out 


Ipecially ; as in caſe of a conceſſit ſalvere, a cuſtom to recover upon 
8 FW 
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curity for a debt, whereas before it was but an evidence of a debt. 


What an indebitatus aſſumpſit would not lie, as for rent, upon 


Comber and 


Wain, Paſch. ,. | —2 a * 0 
6 Geo. B. R. between Comber and Wain, indebitatus aſſunfl 


Mich. Term 13 Georgii regis. 
it muſt be ſet out ſpecially. Raſt. Intr. 550, In the next place i 
was inſiſted on, that this promiſſory note could not be given in evi. 
dence to maintain the declaration, if it ſhould be took to be for 
money lent ; for though before the act of 3 & 4 Ann. cap. 9. 2 
promiſſory note might be given in evidence on an zndebitatu; af. 
ſumpfit for money lent ; yet fince that ſtatute thoſe notes are made 


negotiable, and an action will lie on the note itſelf, and the conf. 
deration ſhall not be inquired into; and the note itſelf is now a ſe. 


That an indebitatus afſumpfit does not lie on a bill of exchange, by 
Powell juſtice, which the other juſtices did not deny. 2 Luty, 
1594. in the caſe of Bellafis verſ. Hefter, I Lev. 298. 1 Ventr. 151, 
Brown verſ. London. Hardr, 487. 1 Mod. 286. Milton's caſe. 
And therefore they concluded, that it appeared on the record, that 
the ſuit below and the action here were for a different cauſe of 
action. SO 7 


The judges all agreed, that ſuch a general indebitatus afſumjji 
pro diverfis pecumarum ſumms per praedictum defendentem praefati 
querenti prius debitis, without ſhewing for what the money wa 
due, as money lent, &c. would be ill in the courts in Weſtminſtr 
hall, and not maintainable, becauſe the money might be owing for 


bond, Sc. But then Raymond chief juſtice, and Reynolds and 
 Prebyn juſtices, held that an action brought on a promiſſory note 
againſt the perſon who ſigned it, payable to the plaintiff or order, 
for value received, and an action brought againſt him on an indi- 
bitatus aſſumpſit for money lent, might be averred to be the fame 
cauſe of action; for they were of opinion, that in the action on the 
indebitatus aſſumpſit for money lent ſuch promiſſory note might be 
given in evidence, and would be good evidence to maintain the de- 
claration. That ſuch notes were allowed in evidence in ſuch md- 
bitatus aſſumpſit before the ſtatute of 3 & 4 Ann. cap. 9. is mol 
certain, and before that act an action would not lie upon the note; 
then they held, that the ſtatute had only given an action upon the 
notes, and made them negotiable, which they were not before, but 
had not at all altered the nature of the debt; and therefore Pſi. 


J ined ene. GE Load”: ͤr ‚ ˙ .. oa ood 


brought for money lent, the defendant pleaded he had given th 
plaintiff a promiſſory note ſigned by him, payable to the plaintif 
for that ſum of money; and upon a demurrer it was adjudged ft 
the plaintiff, becauſe the note did not extinguiſh the debt, it hot 
being of a higher nature than the promiſe for payment of the mone)} 
for the ſtatute had not altered the nature of the debts, nor made 
the note of a higher nature than a debt on ſimple contract, nor could 


it have any preference in payment by an adminiſtrator before 0 
1 c 
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Ibis upon fimple contract. And it is held, 1 Salk. 23. Hard's 
caſe, Hil. 8 Will. 3. that an indebitatus aſſumpſit will lie againſt the 


drawer of a bill of exchange, becauſe he was really a debtor by the 


receipt of the money. And 2 Lutw. 1585, in the caſe of Brom- 


mich verſ. Lloyd, the chief juſtice Treby ſaid, that upon an indebi- 


tatus aſſumpſit a bill of exchange may be given in evidence, to main- 
tain the action; and Powell juſtice ſaid, that on an indebitatus oſ- 
ſumphit for money received to the plaintiff's. uſe, ſuch a bill may be 


left to the jury, to determine if 1t was for value received or not. 


But this muſt be underſtood of indebitatus afſumpfit brought againſt 


the drawer, not againſt the acceptor, for an indebitatus afſumpſit 


will not lie againſt the acceptor of a bill of exchange; and the caſes 
cited of 2 Lutw. 1594. Bellaſis verſ. Heſter, and 1 Ventr. 152. 
are in caſes of actions brought againſt the acceptor; and ſo is Hardr. 
487. that debt will not lie againſt the acceptor of a bill of ex- 
change. 


But Forteſcue juſtice ſaid, he had never known a bill of ex- 
| change given in evidence on an indebitatus aſſumpſit for money lent, 
nor a promiſſory note ſince the ſtatute of 3 & 4 Ann. cap. g. and 

therefore he was doubtful, whether it could be given now in evi- 
dence in ſuch indebitatus aſſumpſit ; for before that act the note was 
but evidence, on which no action could be maintained, but by that 
act the note is made a ſecurity for the money, upon which an action 
will lie, and the conſideration of the note ſhall not be inquired into. 
And the action upon the note is grounded upon a ſtatute, but the 
indebitatus aſſumpfit is an action at common law; and therefore he 


was doubtful, whether they could be ſaid to be the ſame cauſe of 


action. And he cited the opinion of Hale chief juſtice, as reported 
1 Ventr, 252, A. in conſideration that B. would marry his 
daughter, promiſed to pay 100/. and in an action brought the 
plaintiff was barred; and in another action brought the promiſe was 
lad to pay 100/. at requeſt, and held it could not be averred to be 
the fame. To which the chief juſtice anſwered, that in that caſe 
the firſt promiſe was upon a particular conſideration, viz. marriage 


of his daughter; and in the ſecond there was no conſideration at - 


all, and therefore it was but nudum pactum, and no action would 
lie upon it: however, the conſideration not appearing, it could 
not be averred to be the ſame cauſe of action with the firſt. 


But then the queſtion was, whether ſuch a declaration as is ſet 


out in the plaintiff's replication to have been in the ſheriff's court, 


could be good by cuſtom; and if it could, whether that cuſtom 
ought not to be ſpecially ſet out; and whether the averment was 
ſufficient, that the ſuit here and the ſuit in the ſheriff's court were 
for the ſame cauſe of action? It being ſettled, that by cuſtom an 


ation . 


F 
r 
S 
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ä aftion tnight be maintained on a conceſſit folvere, the judges hel k 
that there is the fame reaſon; that by cuſtom an ion may be 7 
maintained on an afſumpfit ſolbere, and money lent given in evi. jl 


dence; in both the manner of declating being in ſubſtance the ſame 
vis. in the firſt; that the defendant fonceſſit ſolvere to the plaintif 


Sti. 198. Y 60 J. pro diverſis denariorum ſummis to the plaintiff by the defen- 
Spang. dant Prius debitis ſobvendis. 1 Ro. Ab. 564. pl. 21. and in thi, 


that the defendant indebitatus flu? to the plaintiff in 201. pro di. 
| verſis pecuniarum ſummis per praedictum defendentem praefato qu. 
1 renti prius debitis, praedictus defendens in confideratione inde tun 
4 | et ibidem ajſumpfit et eidem querentt - promifit ad ſolvendum to the 
| plaintiff the ſaid 20 J. &c. And the action on the conceſſit ſolver 
is liable to all the ſame objections as this aſſump/it ſolvere is. In the 
next place they held, there was no more occaſion to ſet out the 
= cuſtom at large in this caſe, than in the concęſſit ſolvere, in which 
—_ gaaſe it has been adjudged, the cuſtom need not be ſet out at large 
1 but declaring ſecundum conſuetudinem, &c. was ſufficient. Mic. 
29 Eliz. B. R. Houtter's caſe. 4 Leon. 105. And Furteſcue juſtice 
ſaid, it had been not long ſince adjudged in this court between 
em Stevens and Britland, that there is no neceſſity to ſet out the cuſtom 
ang. at large in a conceſſit ſolvere, but laying it to be ſecundum conſue- 
tudinem, &c, was ſufficient. ri 8 


Then as to the averment, they were of opinion, that the plaintiff 
has ſufficiently averred, that the ſuit here and the plaint levied in 
the ſheriff's court were for the ſame cauſe of action. For the de- 
fendant's plea of the ſtatute of limitations is pleaded as to the fir 
promiſe in the declaration, which is the count upon the promiſſory 
note, and prays judgment if the plaintiff can maintain his action as 

to the ſaid firſt promiſe ; the plaintiff replies, and ſays, he ought 
not to be barred of his action as to the ſaid firſt promiſe, because 
he (after ſetting out the cuſtom to hold the ſheriff's court) pro re- 
cuperatione damnorum pro non performatione promiſſionts et aſſumption: | 
praed:&ae, ſcilicet, 11 February 1725, at the court held before tit 
ſheriff, Sc. in propria perſona ſua venit, and then and there in the 
ſaid court ſecundum conſuetudinem civitatis praediftae levavit quandun 
querelam ſuam againſt the defendant in placito tranſgreſionis ſuit 
caſum ad damnum of the plaintiff 207. (which had been ſufficieſ, 
if he had not declared below, but the defendant had removed the 
cauſe before declaration) then he goes on, and ſets out the proce 
awarded, the arreſt, the appearance, and that in et fuper queres 
Ppracdicta againſt the defendant ſecundum conſuetudinem civitatis pri: 
dictae he declared as before, and then ſets out the habeas corpus, and 
bail on the return of it to anſwer the plaintiff de placito proedith 
ſecundum conſuetudinem ejuſdem curiae; and that thereupon the 
plaintiff exhibited his ſaid bill in the King's Bench againſt = 1 
Eo 9 endal, 
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ſendant, modo et forma praedittis, pro eadem cauſa actionis pro 
qua levavit querelam ſuam praedictam, ut praefertur, &c. And 
judgment was given for the plaintiff November 14 in this term. 


Mr. Juſtice Forteſcue Aland ver. Aland Maſon. 
Intr. 8 1 1 Geo. B. R. * Rot. 477. 


A AR. juſtice Forteſcue Aland brought a writ of error returnable S. C. 2 Stra. 
M in the court of King's Bench in England, to reverſe a = | 
. 7 33 - Hu | ere error 
judgment given by the court of King's Bench in Jreland, upon a z, brought on 
writ of error brought by the plaintiff returnable in that court, to a judgment 
reverſe a common recovery ſuffered in the court of Common Pleas on =O 
in Jreland, and alſo to reverſe the ſaid common recovery. The the nonage 
writ of error returnable in the King's Bench in Ireland ſet out, cannot be 
that Henry Aland ſenior by deeds of leaſe and releaſe dated 2 & 3 mnt ace 
June 168 1 conveyed the lands, of which the common recovery was | 
ſuffered, to the uſe of himſelf for life without impeachment of 
waſte, remainder to Jonathan Aland ſecond fon of the ſaid Henry 
Aland for life without impeachment of waſte, remainder to the 
firſt ſon of Jonathan Aland in tail male, remainder to all the other 
ſons of the ſaid Jonathan in tail male, remainder to Henry Aland 
Junior for life, remainder to truſtees and their heirs in truſt to pre- 
ſerve contingent . remainders, remainder to the firſt and all other 
ſons of the ſaid Henry Aland junior in tail male, with other meſue 
remainders not neceſſary here to be mentioned, becauſe they were 
determined, remainder to the plaintiff by the name of John For- 
teſcue, ſecond ſon of Edmund Furteſcue of London and Sarah his 
wite then deceaſed, who was eldeſt daughter of Henry Aland, for 
life without impeachment of waſte ; that Henry Aland ſenior died 
without leaving any other iſſue male than Henry Aland junior and 
Jonathan : then it ſets out a common recovery ſuffered of the 
lands ſettled as aforeſaid, . Paſch. 2 Fac. 2. in the Common Pleas in 
| freland, wherein William Youns was demandant, Arthur Towers 
and Richard Smith tenants, and Jonathan Aland vouchee, who 
vouched the common vouchee, and judgment given, and an babere 
facias ſeiſinam awarded, returnable Trin. 2 Fac. 2. which was re- 
turned executed; that Jonathan Aland died without iſſue male, 
and Henry Aland junior died without iſſue male, and the other in- 
| ſervening remainders, upon which the plaintiff's remainder was ex- 
pectant, were determined: and then the plaintiff aſſigns the gene- 
tal error in the recovery, and prays a ſcrre facias to Aland Mafon 
Frandſon and heir of Joh Maſon, which is granted, as alſo a ſcrre 
Jacias againſt the terretenants of the lands in the recovery. After a 
ire facias returned as to the heir and terretenants, the heir being 
| | SN” | an 


5 
N 


_—_ * 
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an infant appears by his guardian, and the terretenants appear h. 
attorney: and after an imparlance the infant prays oyer of the ſj, 
facias and of the return, which being granted, he pleads, that afe, 
the making the ſaid indentures of leaſe and releaſe, the ſaid Henn 
| Maſon at, &c. 31 Auguſt 1681 died without any other iſſue male 
than the ſaid Henry Aland junior and Jonathan Aland; that at. 
terwards Henry Aland junior died at, &c. 31 July 1683 without 
any iſſue male of his body, and the ſaid Jonathan Aland ſurviyeq 
him, and the ſaid Jonathan Aland was ſeiſed of all the ſaid lang; 
Sc. in his demeſne as of fee, and afterwards, vi. 2 1 Auguſt 1691 
died at, &c. ſeiſed in fee habens exitum Sarah Aland daughter ant 
heir of Jonathan Aland, and after his death all the ſaid lands, &. 
deſcended to the ſaid Sarah Aland, as daughter and heir of ou. 
than, and the ſaid Sarah ratione deſcenſus illius into the ſaid lands 
Se. did enter, and was ſeiſed in her demeſne as of fee; and being 
ſo ſeiſed 20 October 1714 died at, &c. ſeiſed of the ſaid lands, &. 
in her demeſne as of fee,  babens exitum praedictum Aland Muſy 
filium et haeredem praedictae Sarae, after whoſe death the {ai 


Jens, Sc. deſcended to the ſaid Aland Maſon as ſon and heir d 


the ſaid Sarah, and the ſaid Aland Maſon ratione deſcenſus illius in. 
to the ſaid lands, &c. intravit et fuit et eft inde feifitus in dominiq 
ſuo ut de feodo; and the ſaid Aland Maſon being ſo ſeiſed, did 
quod ipſe eſt infra aetatem viginti unius annorum, et nen intendi 
quod durante minori aetate ſua praedictus the plaintiff procedert 
Anglice ſhould proceed, ef petit qucd breve de errore praeditiun 
loquela ſupradicta remaneant uſque ad aetatem unius et viginti am. 
rum ejuſdem Aland Maſon, et quod the plaintiff ulterius in brevi d 
errore praedicto et loquela praedidta non procedat verſus praedictin 
Aland Maſon donec pervenerit ad ſuam aetatem unius et vigin 
annorum. To which plea the plaintiff ſays, quod placitum practi 
Aland Maſon ſuperius placitatum materiaque in eodem content 
minus ſufficientia in lege exiſtunt ad ipſum the plaintiff ab vr 
de errore praedido et lequela praedifta procedendo verſus the {ii 
Aland Maſon donec pervenerit ad ſuam plenam aetatem unius et u. 
Linti annorum praecludendum, &c. and prays that the judgme 
aforeſaid ob errores in recordo et proceſſu praedifto revocetur adi 
jetur et penitus pro nullo habeatur, &c. The defendant Al 
Maſen by his guardian joins in demurrer, and prays, quod bre 
de errore praedictum verſus eum non procedat, donec pervenerit a 
| plenam aetatem unius et viginti annorum. The terretenants pi 
over of the ſcire facias and return, after having which they ples 


that the ſaid Aland Maſon die impetrationis praedicti brevis de ji 


facias, et diu antea, fuit et nunc eſt tenens ut de libero tenemi 
of the ſaid lands, Sc. and of every part thereof in the ſaid wil 
ſcire facias mentioned; abſque hoc that they or any of them tt 
day of ſuing the ſaid ſcire facias, or at any time after, were ot - 

| | 7 — ten 
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tenant ut de libero tenemento of the ſaid lands, Sc. in the ſcire 
aeias mentioned, or of any part thereof, as by the return of the 
ſaid ſcire facias is ſuppoſed ; and this they aver, &c. and pray 


udgment of the ſaid writ of ſcire facias and the return thereof. 


And after ſeveral continuances the court of King's Bench gave judg- 
ment, quod loquela praedifta ſuper breve de errore praedictum re- 
maneret ad aectatem praedicti Aland Maſon, Sc. The writ of 
error returnable in the King's Bench in England ſets out this whole 
record of the writ of error returnable in the King's Bench in Jre- 
land, and then Mr. juſtice Forfeſcue plaintiff in error aſſigns his 


errors in perſon in the common recovery in the Common Pleas in 
Ireland, vix. that the original ought to have been abated, and alſo 


in the judgment of the King's Bench in Ireland. To this the de- 
fendant by guardian pleads his nonage, and that he is but of the 


age of thirteen and no more, and prays, that proceedings may ſtay 
on this writ of error, until he attains the age of twenty-one years. 


To which the plaintiff in error demurs, and prays, that the court 
will proceed to examine the errors aſſigned, and reverſe both the 
judgments, c. The defendant joins in demurrer. 


Laſt Trinity term this was argued by Mr. Filmer for the plain- 


| tiff in error, and by Mr. ſerjeant Darnall for the defendant in er- 


ror, Mr. Filmer ſaid, that this plea was in nature of a plea in bar 
of the writ of error, and to hinder this court from examining the 


judgment of the court of King's Bench in Ireland, to ſee if it was 


rightly given. The judgment there was upon the defendant's 
pleading his nonage, that the proceedings on the writ of error 


ſhould ſtay, till he attained his age of twenty-one years; then 
| when the defendant pleads here his nonage to this writ of error, he 
falls within the known rules, that non debet adduct exceptio ejus rei T. Jones 181. 


cujus petitur difſolutio ; for the allowance of his age by the King's apm. 401. 


Bench in Ireland is the very grievance complained of in this writ of 
error here; and yet that nonage 1s inſiſted on, to hinder this court 


conſidering, whether that plea was juſtly allowed in Irzland. If a 


man is outlawed after judgment, and he brings a writ of error, as 
well to reverſe the outlawry as the judgment; a plea of that out- 


lawry to the diſability of the perſon of the plaintiff in error will not 
be good, but the court will examine the errors, 7 Hen. 6. 44. Bro. 


Error 70. Co, Litt. 128. And if this plea ſhould be allowed to 
hinder the proceedings upon the vzrit of error, and the judges from 
looking into the judgment of the King's Bench in Ireland, let that 
judgment be ever ſo erroneous, it could not be looked into, till the 
defendant in error has had the full benefit of the judgment, for 
that judgment is only to ſtay, &c. till he comes to twenty-one. 


| And that this court ſhould be hindred from examining the judg- 


ment, by pleading that matter, the allowance whereof is com- 
| m_ plained 
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plained of to be the very error in the judgment below, would 3 A 
very abſurd. 


But in maintenance of the plea Mr. ſerjeant Darnall inſiſted 
that if the defendant had joined in the aſſignment of errors, be 
would thereby have waved the benefit of his age; for this court 
could not take notice, whether he was under age or not, nor when 
he came of age; what his age was, when he pleaded in Jreland 
would not be material; but whether he was now under age or not; 
for if he was now under age this court ought not to proceed to 
examine the errors, this writ of error being brought to reverſe 
the common recovery as well as the judgment of the King's Bench 
in Ireland. | 


And this Michaelmas term Nov. 17th Mr. Wilkams for the defen. 
dant in error farther argued, that the writ of error being to reverſe 
the common recovery, as well as the judgment in the King's Bench 
in Ireland, the defendant in error might have ſeveral things to 
plead ſince the judgment in Feland, as a releaſe, &c, which the 
court will not put him to plead during his infancy, leſt he might be 
prejudiced by his miſtake ; and therefore this plea was a good plex, 
He inſiſted alſo upon the antiquity of the common recovery, which 
was ſuffered 2 Jac. 2. the long enjoyment of the land under it 
ever ſince ; and relied much upon the caſe of Herbert verſ. Broun, 
Cro. Jac. 392. where in error brought to reverſe a fine levied by 
the plaintiff's husband and herſelf, and error. aſſigned, the defen- 
dant in error pleaded a deſcent to him of the lands, and that he 
was terretenant, and pleaded that he was within age, and prayed 
that the parol ſhould demur : the plaintiff counterpleaded the age, 
that ſhe was intitled to dower before the fine, and this fine only bur- 
red her, wherefore ſhe ſued this writ of error to be reſtored to her 
writ of dower; and upon demurrer to this counterplea it was ad- 
judged, the paro! ſhould demur : which ſhews the great care the 
law takes of infants. Although the perſon the infant had to con- 
tend with was one deemed a great favourite of the law, and that the 
writ of error in that caſe was only brought to reverſe the fine in 
order to reſtore. her to her writ of dower, and nonage would be n0 
plea in a writ of dower; yet the parol in that caſe was to demur, til 
the infant came of age. And he inſiſted, that that caſe was in 3 
manner the ſame as this. He argued farther, that though tic 
ſame plea was pleaded to the writ of error in the King's Bench in 
Treland, yet it might be informally pleaded; and it would be hatd 
the infant ſhould ſuffer for informal pleading, and therefore it wi 
but reaſonable and juſt, to allow him to plead his infancy to th 
writ of error. Mr. Fazakerley was going to anſwer Mr. William 
tor the plaintiff in error, but the judges being clear of — a 
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topped him. And the chief juſtice, and Reynolds and Probyn ju- 
tices (Forteſcue juſtice, being abſent, it being his own cauſe) held 
t could not be. ſufficient to hinder this court from conſidering of 
he judgment given by the King's Bench in Vreland. The firſt thing 
to be conſidered upon, this writ. of error is, whether the judgment 
that the pare. ſhall demur for the nonage of the defendant in error 
is good; if it is, it will be affirmed, and the errors in the recovery 
cannot be looked into; yet if it is not, it ought not to be affirmed; 
jf it is affirmed, the defendant, will have, the ſame advantage as if 
this plea had been allowed; but if it ought not to be affirmed, 
by reaſon it is not pleadable, it would be very ſtrange that it ſhould 
be allowed here, only to make the plea below good, when it is 
not. The conſequence of allowing ſuch . plea will be, to let the 
party have the intire benefit of an erroneous judgment. For ſup- 
poſe in dower upon a, plea. of nonage the court ſhould giye judg- 
| ment the parol ſhould demur, yet if error is brought on that judg- 
ment, and the defendant ſhould plead the ſame plea here, and it 
muſt be allowed; the party would have the whole benefit of the 
erroneous judgment, becauſe till he comes of age, by the allowing 
the plea here, it could not be conſidered, whether the judgment 
below was right or wrong, and when he is come of age the de- 
fendant has had the whole benefit of the erroneous judgment below, 
which was only, that the parol ſhould demur till he came of age. 
This ſeems to fall directly within that rule of aon debet adduct ex- 
ceptio ejus ret cujus petitur diſſolutio, and the caſes cited which have 
been adjudged upon that principle. If the defendant had joined in 
the aſfignment of errors, he would not thereby have waived the 
benefit of his nonage, becauſe that is adjudged to him by the court 
of King's Bench in Ireland. The caſe cited by Mr. Williams does 
not come up to this, becauſe that was upon plea of nonage to the 
brit writ of error, which was allowed, and well ; but to bring it 
to this caſe, that ſhould have been of the ſame plea of nonage to a 
writ of error brought upon the judgment which allowed the non- 
age in the firſt writ of error. Judgment was given Nov. 17, that 
the defendant in error ſhould anſwer to the errors aſſigned. 


Mich: Ie 


* Goodright ver/. Pullyn et al'. 
| " = | 1 8 C. 2 Stra. 
| | '} 2 | | 15 + Te 
Intr. Hil. TO Geog. B. R. Rot. $ 3+ Deviſe to A. 
| £ | . 15 1 2 5 | for life, and 
HE plaintiff brought an ejectment for ſeveral meſuages and r my. 
| lands in Jig 89 the demiſe of Edward Lie. On nor one 
guilty pleaded, the jury found the defendants not guilty as to part his on 
of the premiſſes; and as to the reſt. they found a ſpecial verdict ; ever, and for 


N A N want of ſuch 
that Nicholas Liſſe was ſeiſed in fee of the premiſſes in queſtion, heir male, re- 
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and mainder over, 
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is an eſtate 
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| and: being ſo ſeiſed 23 April 1694. duly made and publiſhed bis lag 
will; and thereby deviſed the premiſſes in queſtion to Mary his 
 cholas Lifle fon of Kendrick Liſie for his life, and after the deceaſe 
of the ſaid Nicholas he deviſed the fame unto the heirs males of 


out ſuch heir male, then he deviſed them to Edward Lifle of Hul 
for life, and after his death to and for the uſe of the heirs male of 


given for the defendants, 


life, becaute he has deviſed it in expreſs words to him for his lik; 


Chaſe, yet by the tenor of this will the teſtator defigned thi" 


wife for life, and after her deceaſe then he deviſed the fame to M. 


the body of the ſaid Nicholas lawfully to be begotten and his heirs 
for ever; but if the ſaid Nicholas Lifſe ſhould happen to die with- 


the body of the ſaid Edward L:ifle lawfully ifluing and his heirs for 
ever; and for default of ſuch heir male he deviſed them to Charl; 

Croke Liſle in fee: then they find, that Nicholas Lifle the teſtator 
died ſeiſed, Sc. 20 May 1694: that after his death Mary his wife 
entred and was ſeiſed for life, and died 1694. That after her death 
Nicholas the deviſee entred and was ſeiſed according to the faid 
will, prout lex poſtulat : that the 2oth of June 1701 Edward Liſe 
of Holt, the deviſee in remainder, had iſſue Edward his eldeſt fon 
and heir, the leſſor of the plaintiff : that Edward the father died in 
1722: then they find that Nicholas Lifle the deviſee by indentures of 
leaſe and releaſe dated the gth and 10th of June 1704 made a te- 
nant to the praecipe, in order to ſuffer a common recovery, &c, of 
the tenements in queſtion ; and they find the recovery ſuffered ac- 
cordingly, in which the ſaid Nicholas Liſſe was vouched, and 
vouched the common vouchee; which recovery was to the uſe 


of the ſaid. Nicholas Liſie in fee: that he 1 April 1720 died with- 


out leaving any iſſue of his body, ſeiſed, &c. 


The queſtion upon this ſpecial verdict, which was found before 
the late lord chief juſtice Pratt, was whether Nicholas Lifle the de- 
viſee took an eſtate tail or an eſtate for life only by the will; if he 
took but an eſtate for life, the leſſor of the plaintiff had a good 
title; but if he took an eſtate tail, then Nicholas by the common 
recoverry barred the remainder deviſed by the will, under which the 
plaintiff claimed, and he had no title, but judgment ought to |: 


* 


Mr. B:otle for the plaintiff argued, that Nicholas took i 
eſtate for life only. The teſtator intended him only an eſtate i 


and although the next deviſe is to the heirs male of his bod", 
which generally ſpeaking are words of limitation, and not of put- 


words of purchaſe, to be a deſcription of a perſon, the ſame as i 0 
had ſaid ſor, becauſe he goes on and deviſes the lands to bis 
for ever. Who is that? that is the perſon deſcribed under " 
words heirs male, which ſhews he intended but one perſon, we 
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he uſes the word bis. Then he goes on and ſays, that if Nicholas 


hould happen to die without ſuch heir male, again in the fingular 


number, and manifefts the defign by the words heirs males to deſcribe 
a perſon who ſhould take by purchaſe ; and therefore he ſaid this 
ws Archer's caſe, 1 Co. 66. 6b. deviſe to Robert Archer for life, 
and after to the next heir male of Robert, and to the heirs male 
of. the body of ſuch next heir male: adjudged Robert took but an 
fate for life. Now here the words his and without ſuch heir 
nale are as certain, and make as good a deſcription as next heir 
ale, He cited alſo 1 Roll. Ab. 837. pl. 13. If A. deviſes to B. 
his eldeſt ſon for life, the remainder to the ſons of B. lawfully to be 
begotten, and if they alien, his daughters ſhall have the ſame eſtate, 
-emainder to his right heirs; B. has but an eſtate for life, and not 


an eſtate tail, but his ſon ſhall have by purchaſe. He compared this 


caſe likewiſe to Mild's caſe, 6 Co. 17. where 'tis held, if lands are 


deviſed to A. and his children, and A. has no children at the time 
of the deviſe, it is an eſtate tail in A. but if the deviſe is to A. and 


alter his deceaſe to his children, there A. takes but an eſtate for 
life, and every child he has after may take by way of remainder. 
Therefore he concluded, Nicholas took an eſtate for life only. 


Mr. Fazakerley for the defendant argued, that the intent of the 


party could not controul the ſettled rules of law. And therefore 


in the caſe of King verſ. Melling, 2 Lev. 59. 1 Vent. 214, 225. 
the deviſe was to B. for life, and after to the iſſue of his body by 


his ſecond wife, with power to make a jointure. There was the 


ſame inference made as to the intent of the deviſor, that B. ſhould 
take but an eſtate for life, and ftronger, becauſe a power was added 


to make a jointure, which was unneceſſary, if he was intended to 


be tenant in tail; the deviſe over was to the iſſue, which is not ſo 
properly a word of limitation; and yet it was held to be an eſtate 


tail in B. No rule is more known, than where an eſtate is given 


to a man for life, and afterwards to his heirs males, that makes an 


eſtate tail. But 'tis objected, that the word his, and for default of 


fuch heir male, qualify the words heirs males, and make them onl7 


a deſcription of a perſon, and the fame if he ſaid next heir male, 
as in Archer's caſe. But as to that he anſwered, then only one 
lon of Nicholas could take, which can never be ſuppoſed to be the 
intent of the deviſor. In the next place the words heirs males mutt 
be rejected; but no words ought to be rejected, if they can all 


tend in a will, as they may in this caſe, if heirs males are conſtrued 
words of limitation; for his heirs may properly in grammar im- 
port the heirs. of Nicholas the deviſee; and then for default of ſuch 


heir male will refer naturally to the heirs male mentioned before; ſo 


that all the words will ſtand. But by the other conſtruction the on 
words heirs males muſt be rejected. In the caſe of Backhouſe verſe veil. Wells. 
| | | | | | | 3 Fells, 2 Stra. 731, 
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Eq Caf. Abr. Wolli, which was adjudged Hil. 12 Ann. B. R. Thomas Barker de. 
1%  viſed to Jobn Barker for life only, without impeachment of waſte 
and after to his iſſue and the heirs males of the body of ſuch iſſue 
and if he die without iſſue, Gc. it was adjudged that John Barker 
L took an eſtate only for life; but Mr. Fazakerley ſaid, that the ear] 
| of Macclesfield, who delivered the opinion of the court ſaid, if the 
| | deviſe had been inſtead of iſſue to the heirs, males of the body of 
| John Barker, &c. it would have been otherwiſe. He cited the 
0 caſe of Atkins verſ. Atkins, Cro. Elix. 248. Moor 503. pl. 801. a; 
1 an appoſite caſe ; where the deviſe was to S. and the heirs of his 
; body, and after the deceaſe of 5. (not ſaying without heirs of his 
body) he wills the land ſhould remain to B. eldeſt ſon of &. and 
the heirs of his body, with remainder to three other ſons of S. in 
the ſame manner: that was adjudged an eſtate tail in S. notwithſtand. 
ing after his deceaſe the deviſe was to B. and the three other ſons, 
becauſe thoſe were not ſpecial nor particular enough to alter the de. 
viſe before to S. and the heirs of his body. So here, the words % 
and without ſuch heir male cannot alter the former deviſe to Michal 
for life, and after his deceaſe to the heirs of his body, which mate 
an eſtate tail as much as a deviſe to Nicholas and the heirs male of 


his body, 


The judges were all unanimous of opinion, that this was an 

_ eſtate tail in Nicholas Liſle the deviſee. For if lands, Ce. are 
deviſed to A. for life, though the words without impeachment of 
waſte are added, or with a power to make a jointure, and after his 
deceaſe to his heirs males, A. thereby takes an eſtate tail. And 
this is ſettled ſo firmly ſince the caſe of King verſ. Melling, 2 Lev. 
59. that it is not to be diſputed ; for the word . heirs is properly 2 
word of limitation, and not of purchaſe. But the words iflue male 
or female are not properly words of limitation ; and therefore if 
lands, Sc. by deeds are conveyed to A. and his iſſue male, or iſſue 
female, he takes no eſtate in tail: but in a will, a deviſe to A. for 
life, and after his deceaſe to his iſſue, without more, will carry an 
eſtate tail to A. So that iſſue is ſometimes a word of purchaſe, 
ſemetimes of limitation, according to the different penning of the 
will. Then they held, the ſubſequent words relied upon for thc 

| Vide Moore plaintiff, as his, and / be dies without fuch heir male, are not ſuff- 
124 cient to, reſtrain and alter the operation of the words heirs males, 
and fo qualify them, as to make them a deſcription of the perſon. 
Forteſcue juſtice thought His in grammatical conſtruction would 
properly refer to Nicholas, but as to that the other judges gave no 
opinion. But they all held, that the operation of plain and clear 
words, and a ſettled rule of law, ſhould not be defeated, or broke 
into, by uncertain or doubtful words, which they took the laſt 4 
leaſt to be. But in effect the words heirs males muſt be * 
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o make this an eſtate for life only in Nicholas. And therefore 
judgment was given for the defendant, Nov. the 18th, 1726. 


Crockatt ver. Jones. 


Intr. Mich. 13 Geo. B. R. 


N caſe upon a promiſſory note payable to B. or order, ſigned by S. C. : Sta. 
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the defendant, and indorſed to the plaintiff; the defendant plead- 734: 


ed the ſtatute of limitations ; the plaintiff replied, a latitat ſued out 
within the fix years, and regularly continued, c. to which there 
was a rejoinder, and a demurrer to the rejoinder. Which being 
held ill, ſerjeant Chapple objected for the defendant, that the plain- 
tiff ought to have ſhewn a bill of Middleſex as a foundation of the 


latitat, the /atitat referring to it. But adjudged, the replication of 


the latitat, without ſhewing a bill of M:ddleſex precedent, was ſuf- 


cient to avoid the ſtatute. And ſo it was adjudged, Mich. 9 Geo. Hollifter vert. 
B. R. Holliſter verſ. Coulſton. See Stiles 156. 1 Sid. 53, 60. Coulſton. 


judgment for the plaintiff, Nev. 18, 1726. 
Graddell and others ggainſt Tyſon. 
Intr. Paſch. 1 2 Geo. B. R. Rot. 307. 


FE RROR upon a judgment given in the Common Pleas after ver- S. C. 2 Stra. 


dict in debt upon a bond againſt Tyſon. The record returned 
was thus, Ebor. ,. Anna Graddell vidua, Maximilianus Nelſon, et 
Calfridus Preſcott, executores teſtamenti et ultimae voluntatis Chri- 
apbori Graddell, qui quidem Chriſtophonus et quidam Jonannes Weſtby 
etram defun&us fuerunt executores teſtamenti et ultimae voluntatis Do- 
ritheae Weſtby defunctae, quem quidem Jobannem praedifius Chriſto- 
fhrorus ſupervixit, per Willielmum W. attornatum ſuum queruntur de 


716. 


Jeo 


IWillelmo Tyſon, jun. Gen. uno attornatorum curiae domini Regis de 
Banco hic praeſenti in curia in propria perſona ſua, de eo quod non 


read: dit eiſdem the plaintiffs 200 J. and declare on a bond entred into 


by the defendant Tyſon to Dorothy Weſtby, Sc. The defendant af- 


ter cyer of the bond, and condition, which was to pay money, 
pleaded payment; and iſſue being joined thereon, verdi& and judg- 


ment were given for the plaintiff, The errors aſſigned by Ty/on 


plaintiff in error were, that judgment was given for the plaintiff, 


where it ought to have been given for him, and that the declaration 


was inſufficient in law, Ge. 


„ 


fail. 
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Mr. Strange for the plaintiff in error inſiſted, that all actions in 
the Common Pleas muſt be either by original writ, or original bill 
or attachment of privilege; but this action does not appear to have 
been by any of theſe ways, for which reaſon the proceedings arc 
irregular. And in the like caſe for that reaſon judgment was given 
againſt the plaintiff in the Common Pleas by that court, Din; 
verſ. Wetheral, 1 Lutw. 227, 228. And therefore he prayed, the 
judgment might be reverſed. Sed non allocatur per curiam ; for this 
being before this court upon a writ of error, they cannot take no- 


tice, whether there was any original bill or not, the defendant 


being ſued as attorney, it not being aſſigned for error, that there 


was no original bill. But in order to have taken advantage of this 


| 8. 6. Stra. 
3 
Mewbers of 
parliament 

may be ſued 
in C. B. by 
bill. 


gero habente privilegium parliamenti, pro eb, vis. quod cum, G. 


was none. Judgment affirmed, Nov. 9, 1726. 


the plaintiff in error ſhould have affigned for error, that there wa 


no bill, and took out a certiorari, and got it returned, that there 


William Dawkins verſ; John Burridge, Eſq; 
Intr. Trim, 12 Ger. B. Ke 


HE defendant Burridge brought a writ of error upon a judg- 

ment given againſt him in an action on a promiſſory note by 
nil dicit, and a writ of inquiry executed, and final judgment given 
for 379 J. 145. And the record of the Common Pleas was thus, 
viz, Memorandum, quod 28 die Maii de termino ſanttae Trmitati 
ultimo praeterito Note, the record in the Common Pleas was of 
Michaelmas term, 12 Geo. rot. 773.] venit hic in curiam Wilhelm 
Dawkins, Gen. per Tobannem Hlliſon attornatum ſuum, et exhbut 
juticiariis domini regis de banco quandam billam ſuam verſus Jobannen 
Burridge armigerum, eodem Johanne Burridge habente privilegiu 
parliament, cujus quidem billae tenor ſequitur in haec verba, ſcilicet, 
Millielmus Dawkins per J. E. attornatum ſuum queritur de (jobanit 
Burridge nuper de Weſtmonaſterio in comitatu Middleſex arm. 


And ſo the declaration goes on, and the reſt of the record of tht 
Common Pleas is returned, and general errors are affigned. And 
Mr. Reeve for Mr. Burridge the plaintiff in error infiſted, that the 
Common Pleas could not hold plea in this caſe againſt members ot 
parliament by bill; which depends upon the words in the ſtatut 


of 12& 13 V. z. cap. 3. ſeF. 2. which are theſe : * And if at 


+ perſon or perſons, having cauſe of action againſt any of t 
* knights, citizens or burgeſſes, or any other perſon intituled t 
** privilege of parliament, after any diſſolution, prorogation, or ſuch 


* adjournment as aforeſaid, or before any ſeſſions of parliamen) 
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« or meeting of both houſes as aforeſaid, ſuch perſon or perſons 
« ſhall and may proſecute ſuch knight, citizen or burgeſs, or other 
« perſon intituled to privilege of parliament, in his Majeſty's courts 
« of King's Bench, Common Pleas, or Exchequer, by ſummons 
« and diftreſs infinite, or by original bill and ſummons, attachment 
« and diſtreſs infinite thereupon to be iſſued out of any of the ſaid 


« courts of record, which the ſaid reſpective courts are hereby im- 
powered to iſſue againſt them or any of them, until he or they 


« ſhall enter a common appearance, or file common bail to the 
« plaintiff's action, according to the courfe of each reſpective court.” 
And Mr. Reeve for the plaintiff in error argued, that this act did 
got intend to give a power to the Common Pleas to hold plea by 


bill, which could not do ſo before; but that the act was to be un- 
derſtood diſtributively, 1. e. that ſuch court as could hold ſuit before 


by original, might hold plea by original to be ſued againſt a member 
of parliament; and ſuch as held plea by bill, might hold plea by 
bill againſt a member of parliament. And that this was the mean- 
ing of the act, appears by the end of the clauſe, where it is ſaid, 
according to the courſe of each reſpective court. The printed act 
he thought was miſprinted, by putting the comma after the word 
bill, and ſo joining the words, original bill, together; for in the 
parliament roll there are no ſtops nor comma's, and therefore it was 
the printer, that put the comma after original bill, whereas there 


ſhould be a comma between original and bill, the parliament intend- 


ing thereby two ſeveral things, and not one, as now in the printed 
act, and that what has hardly been heard of, an original bill, an 


expreſſion not uſed in the law. Sed non allocatur ; for per curiam, 


the intent of the parliament muſt be collected from the words, and 
the words are plain and expreſs, that a member of parliament may 


be ſued either in the King's Bench, Common Pleas or Exchequer, 


by ſummons and diftreſs infinite (which refers to proceedings by 
original writ) or by original bill and ſummons, attachment and 
diſtreſs infinite, thereupon to be iſſued out of any of the ſaid courts, 
which the ſaid reſpective courts are impowered to iſſue againſt them. 


Then the words, according to the courſe of each reſpective court, 


refer only to entring the common appearance, or fillng common 
bail: then by the proviſo at the end of the act, whereby it is pro- 


vided, that nothing in that act ſhould give any juriſdiction or power 


to any court to hold plea in any real or mixt action, in any other 


manner than ſuch court might have done before the making that 


«ct, they deſigned to give a juriſdiction to hold plea in perſonal 
actions, in another manner than they Tould have done before. 
judgment was affirmed, Thurſday, November the 24, 1726. 


Higgins 
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in queſtion, the plaintiff ſhall recover no more coſts than damage, 


than damages, the damage being under 40s. 


. 


Mich. Term 13 Georgii regis. 


5 th 
Higgins ver/. Jennings. n 
8. C. 2 Stra. JN treſpaſs for breaking and entring his cloſe, and treading his t 
1 | graſs, and erecting a wall upon the plaintiff's ground; the de. Ml ® 
colts though fendant as to all the treſpaſs, but entring the cloſe and treading 4 
damages un- down the graſs, pleaded not guilty ; upon which iflue was joined: x 
me” al as to the entring the cloſe and treading down the graſs, the N 
defendant juſtified under a right to a way, Cc. The plaintiff te. 
plied, extra viam; and iflue was joined thereon, and both iſſuez 
were found for the plaintiff, but the jury gave damage under 404, 
And ſerjeant Girdler moved for the plaintiff, for direction to the 
” maſter to tax full coſts. And firſt, he inſiſted, that the defendant 
being found guilty of erecting a wall on the plaintiff's ground | 
though the damage was under 40 s. that would intitle the plaintif ; 
to full coſts, becauſe the title might come in queſtion upon it; and | 
cited 1 Salk, 193. Blackly verſ. Try, where Holt chief juſtice is te. : 
ported to have ſaid, if a treſpaſs is done clamanao titulum, or the | 
title may come in queſtion, there ſhall be full coſts. 2. As t | 
the iſſue which is found for the plaintiff on the extra viam, he ſaid, 
the right to the way on the plaintiff's land muſt come in queſtion 
on that iſſue, vis. of what extent it is, vis. of ten or twenty feet | 
breadth ; and cited 2 Lev. 234. Aſer verſ. Finch, as the very cak Wil - 
in point. 5 5 %% WW 
Mr. Willes for the defendant urged, that by the expreſs words | 
of 22 & 23 Car. 2. cap. q. ſet. 136. in actions of treſpaſs, wherein 
the judge at the trial of the cauſe ſhall not certify, &c. that the 


freehold or title of the land in the plaintiff's declaration was chiefly 


if the jury give damage under 40s. Now in this caſe the judge 
has not certified. And it was adjudged, 2 Ventr. 48. that in treſ- 
paſs for putting ſtakes upon the plaintiff's ground, and erecting 
a wall, is of the ſame nature, the plaintiff ſhould have no more coli 


Then he ſaid as to the other iſſue, the plaintiff by his replying 
extra viam, did admit the defendant had a right to a way over bi 
ground, ſo that the right to the way could not come in queſtion 01 
the iſſue extra diam; and then there was no more reaſon, that the 
plaintiff ſhould have full coſts, than if ke had a verdict on 0 
guilty. The court took time to conſider of it; and on another 
day the chief juſtice and Mr. juſtice Reynolds ſaid, they were of 
opinion, that as to the verdi& on the not guilty, though the de- 
fendant was found guilty as to the erecting a wall, yet ſince i 


* 


8 
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judge had not certified, that the right to the land came in queſtion, 
the plaintiff ought not to have more coſts than damages, the da- 
mages being under 40s, For perhaps the defendant declined at 
the trial to inſiſt upon a right to build the wall, Sc. But as to 
this Mr. juſtice Forteſcue and Mr. juſtice Probyn gave no opinion. 
| Bat then all the judges agreed, the plaintiff ought to have full coſts 
is to the iſſue on the extra viam, upon the authority of that caſe 
in 2 Lev. 234. And full coſts were ordered to be taxed accord- 
ingly for the plaintiff. | 5 . oY 


= ;, W , 
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The King verſ. Robert Reeks. 


N information in nature of a % warranto was filed againſt S. C. N Stra. 
the defendant, to ſhew by what authority he claimed e eee : 
exerciſed the office of a burgeſs of the borough of Chrit-Church eee ee 
Twineham in the county of Southampton, from 19 Decemb. 1721. admiſſion that 
to the time of exhibiting the information. The defendant in his!“ vet famp- 
| 3 1 at the time. 
plea ſet out the conſtitution of the borough (which was by pre- 
ſcription) and that he was choſe a burgeſs the 19th of December 
1721, according to the conſtitution he had ſet out, and that he 
was ſworn and admitted into the office. To this plea there was a 
replication, in which ſeveral iſſues were tendred and joined. The 
fourth iſſue was, that the defendant was not ſworn nor admitted 
into the office of burgeſs, as in his plea he had alleged. The cauſe 
was tried at the bar the 7th of November, by a Hampſhire jury. 
And all the iſſues being upon the defendant, he gave evidence to 
maintain the three firſt, But then in order to prove his being ſworn 
and admitted the 19th of December 1721, he produced an inſtru- 
ment in parchment, purporting the ſwearing and admitting on that 
day five burgeſſes, of which the defendant was one, but not named 
the firſt in the ſaid inſtrument, but the third, two others being 
named before him. It was proved to be ſigned by the burgeſſes 
then preſent ; but it was ſtampt only with one ſtamp. Upon which 
Mr. Attorney General for the King objected, that this is no proof 
of the ſwearing and admitting of the defendant (both which it was 
incumbent upon him to prove) nor could be admitted to be read in 
evidence: for by the ſtatute of 9 & 10 Vill. 3. cap. 25. an act 
for granting further duties upon ſtampt vellum, parchment and 
paper; ſect. 27. for every piece of vellum or parchment, and for 
every piece of paper, upon which any admiſſion into any corpora- 
tion, Sc. ſhall be written, 15. ſhall be paid. Then ſe&. 59. the 
commiſſioners are required to ſtamp, &c. And afterwards by that 
Clauſe tis enacted, if any inſtrument or writing by that act intended 
to be ſtampt, ſhall contrary to the intent thereof be written or in- 
groſſed by any perſon whatſoever (not being a known clerk or of- 


8 Q- ficer, 


1 


ficer, who in reſpect of any publick office of employment 18 or ſhall 
be intituled to the making, writing or ingroſſing the ſame) upon 
parchment or paper not ſtampt according to that act, then thee 


ſhall be paid to his Majeſty, Sc. over and above the duty aforeſaid, 


for every ſuch inſtrument or writing, ten pounds; and that no fuch 
inſtrument or writing ſhall be. pleaded or given in evidence in any 


court, or admitted in any court to be good or available in law. or 


equity, until as well the ſaid duty as ten pounds ſhould be paid to 
the King, &c. and a receipt produced for the ſame, &c. Mr. At- 
torney General therefore inſiſted, that this inſtrument, being an 


admiſſion of five perſons to be burgeſſes, ought to have five ſtamps, 


That it could be good for none for the uncertainty, or at moſt it 


could be good but for one; but that could not be for the defendant, 


for if it was good for any, it muſt be for the firſt named; but the 
defendant was the third named, and therefore it could not be good 


for him, And of this opinion were Raymond chief juſtice, and 


trieſeue and Reynolds juſtices, after having heard what the counſel 
for the defendant could ſay. But then they offered in evidence four 


other diſtinct pieces of parchment, dated the ſame 19th of Decemter 


T721, each of them being duly ſtampt, which imported the ſe- 
veral admiſſions and ſwearings of the four burgeſſes laſt named in 


the other parchment, and one of them the particular ſwearing and 


admiſſion of the defendant. But then it was proved by the witneſs 
who produced theſe pieces of parchment, that the entries were not 


made upon them, nor were any of them ſtamped, till near two 


months after the 19th of December 1721. nor were any of them 


 Hegned by the burgeſſes that elefted and were to admit the defendant. 


But after having heard what was objected to this fingle inſtrument, 
wherein Reels alone was ſaid to be admitted and ſworn, by Mt. 
Attorney General and the other éeounſel for the King, and what 


was infifted upon to ſupport it by Mr. Reeve and the other counſel 
for the defendant, the ſame judges were clear of opinion, that this 


inſtrutfient was ho evidence, nor could be admitted as ſuch, to prove 
the defendant was admitted and wort. the 19th of December 1721, 
for it appears it was not efitred upon; nor the parchment ſtampt, 
till two motiths after; and by the act the admiſſion is to be on paper 
or parchment ſtainpt at the time, otherwiſe it is hot to be given in 
evidence, till the penalty is paid, and certificate thereof produces. 


Upon which they difected the jury as to this iſſue, to find for the 


- 


[ 


King. But the judges acquainted the counſel for the defendant, 
if they infiſted upon having a verdi& upon the other iſſues for the 


defendant; the trial muſt proceed; and the evidence muſt be heart 


on thoſe iſſues for the King, and then they muſt be left to the con- 
ſideration of the jury, Whether they would find for the King 0 
the defendant as to thoſes iſſues. But then they put them in mind, 
if a verdi& on theſe three iſſues ſhould be found for the mw 


ord privy ſeal, lord Trevor, and chief juſtice Raymond, the maſter 


» 
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yet judgment of ouſter muſt be given againſt the defendant, accord. 
ing to the caſe of the King againſt Pindar, in an information in The King a- 
nature of a quo warranto, for exerciſing the office of mayor of 1 TAs 


Penryn © he pleaded the conſtitution of the corporation, and that 
he was elected and ſwern mayor, &c. and iflue being taken in the 
replication, both as to his being elected and as to his ſwearing, upon 
the trial the jury found he was elected; but then they found upon 
the other iſſue, that he was not ſworn ; and thereupon judgment 
of ouſter was given againſt him in this court, Eaſter term 1724. 


| and on a Writ of error brought on that judgment in the houſe of 


Lords, that judgment was affirmed, March 22, 1725. Upon 
conſideration whereof the counſel for the defendant agreed, that 
by their conſent the jury ſhould find all the iſſues againſt the defen- 
gant; and ſo they did. Note, Mr. juſtice Probyu had not took 


his place in court, when this trial came on, 


William Gordon, clerk, ver. Robert Lowther, Eſq; 
late governor of Barbadocs. TOC: 


I for hearing plantation cauſes, the defendant Lowther's petition 
ior a diſmiſſion of the plaintiff's writ of error came on, upon this 


caſe. Mr, Gordon brought an action for a libel againſt Mr. Lowther 
in Auguſt 1722, in the court of Common Pleas in Barvadees, to 


which Mr. Zowther put in a ſpecial juſtification, and upon a de- 


murter judgment was given in that court for the defendant Mr. 


Lnother, in September 1724. Upon which judgment Mr. Gordon 
brought a writ returnable before the governor in the court of errors, 
and the 12th of June 1725 the judgment was affirmed, and Mr. 
Girdon moved for an appeal, which was then granted, and re- 
ceived and filed; fince which time Mr. Gordon never proceeded 
upon his appeal, nor procuted the proceedings to be tranſmitted, 
but Mr, Lowther procured them all to be tranſmitted at his own 
expenſe, and applied to his Majeſty by petition, to diſmiſs the 


appeal. Which» being referred to the committee, they being ac- 


quainted that the rule was, that the party appealing muſt procure 
the proceedings to be tranſmitted, and proceed, within a year after 
the appeal allowed in the plantations; and upon producing two 
precedents, wherein ſuch diſmiſſion had been ordered, without 
Sly ing notice to the appellee; the lords and others of the committee 
reed to report to his Majeſty their opinion, that the appeal of 
Mr. Gordon ought to be diſmiſſed with 51. coſts (following the 
precedents produced as to the coſts) without any notice given to 
Mr. Gordon, or any agent of his. Note, among other lords the 


of 


\ T a committee of the council at the Cockpit, Decemb. 14, 1726. 
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agreed to the order. 


a petition of Mr. Dumareſque, officer of the cuſtoms in Jerſey, 


of the rolls, and the lord chief juſtice Eyre, were preſent, a 


Magoons and Premanee verſ. Dumareſque, et e contra. 
December 14, 1726. 


\ T the ſame committee of council there came on the petition 
of Magoons and Premanee, owners of the ſhip L'eſprit, and 


and a letter from the greffier of Jerſey to the clerks of the privy 
council; all which, by order of his Majeſty in council, were re. 
ferred to this committee. And they aroſe upon this caſe. Mr, 
Dumareſque made a ſeiſure of the ſhip and goods, as forfeited, for 
having imported into Ferſey Eaft-India goods, contrary to the a6 
of parliament ; and thereupon commenced a ſuit in the royal court 
there, for a condemnation of the ſhip. Magoons and Premane, 
owners of the ſhip and goods, infiſted there, that the ſhip wa 
drove in by ſtreſs of weather. The court looking on it as a cake | 
of difficulty, without making any determination, ordered their 
greffier to ſend a letter to the clerk of the council, taking notice 
of the difficulty, and defiring his Majeſty would determine the 
matter here; which he did write, and tranſmitted all the pro- 
ceedings hither. Upon which Magoons and Premanee petitione 
for an order for the delivery of the ſhip and goods; and Mr, 
Dumareſque petitioned for an order, for the royal court of Jer 
to proceed, and determine the ſeiſure. And the lords and other 
of the committee being all of opinion, that the court of J 
could not tranſmit the cauſe to his Majeſty for difficulty, but ought 
to have determined the right of the ſeiſure one way or other, agrett 
to report their opinions to his Majeſty, that an order ſhould be matt 
by his Majeſty in council, taking notice that the tranſmiſſion ws 
irregular, and commanding the royal court of Jerſey to proceed tt 
give judgment. 
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Dyke and others ver/. Blakſton. 
Intr. Mich. I : Geo. B. R. Rot. 


RROR on a judgment in the Common Pleas in an indeb:ta- 

tus aſſumpſit by nil dicit, and a writ of inquiry executed, 
and final judgment given for the defendant Blakflon, who was 
plaintiff in the Common Pleas. Mr. Parker for the plaintiff took 
exception. The record is, that the defendants below veniunt et nil 
licunt in barram, &c. but it is not ſaid, they appeared by attorney, 
as it ought to be; and the law is ſo ſtrict as to that, that the 
omiſſion of the Chriſtian name of the attorney is error, 1 Roll. 
Rep. 336. Hewſon's caſe ; nor is it ſaid, the defendants appeared 
in propriis perſonts. Sed non allocatur; for when it is ſaid, ve- 
nunt, that imports in proper perſon, if it is not ſaid it was by 
attorney. The ſecond error alligned was, that the writ of inquiry 
was returnable guindena Paſchae, and the inquiſition was returned 
| to be taken the 25th of April, which was gquindena Paſchae, and 
therefore ill; becauſe the law making no fractions of the day, the 
inquiſition could not be took on the day of the return of the 


the writ, Sed non allocatur; for the court will take it, that the in- 
o. BW. quifition was took on that day before the writ was returned, which 
nd is well enough, for it may be executed on that day, and might 
V. have been executed before the writ was returned, otherwiſe the 
77 WW inquifition could not have been returned. Judgment was affirmed 


November 12, 1726. 
Walter White ver /. William Clever. 
Intr. Trin. 12 Geo. B. R. 


0 


of 100 J. the defendant prayed oyer* of the bond, and the 
condition, which condition, reciting that the defendant and plain- 
tiff were lately choſe collectors for the overſeers of the poor of $7. 
Andrew Holbourn for the year enſuing, according to the cuſtom of 
the pariſh, and that the ſaid Walter White could not conveniently 
attend and ſerve the ſaid office by reaſon of buſineſs, was, that if 
the faid William Clever ſhould collect all ſuch monies as ſhould 
be to be collected by virtue of the ſaid office, and ſhould carefully 
* execute the ſaid office ſingly, without trouble to or aſſiſtance from 
* * 
| dition, not material to the preſent caſe to be mentioned, the obli- 
8 R gation 
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1 debt on a bond dated 27th of June, 10 Geo. of the penalty s C. 1 Stra. 


the faid Walter White, and do other things mentioned in the con- 
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Mich. Term 13 Georgii regis. 
gation was to be void, elſe to be in full force. Then the defer. 
dant pleaded, that he did diligently exerciſe the faid office ſingly 
without trouble to or aſſiſtance from the ſaid Walter White, and 
then pleads performance of the reſt of the condition. The plain. 
tiff replies, that the defendant vn executus fuit dictum officiuy 
fingulus Anglice ſingly, fine auxilio de dicto Waltero White, proy 
praedifius Millieimus ſuperius placitando allegavit ; et hoc petit quad 
 nquiratur * patriam, The defendant rejoins, proteſtando that 
the plaintiff kept the defendant's books out of his cuſtody without 
his conſent from the 22d of April 1725. to the 24th of June next 
following, ef libros illos ſemper abinde detinuit, cuſtodivit, et il 
eidem Willielmo deliberare dene gavit, per quod the defendant after the 
detaining of thoſe books out of his cuſtady, the money, &c, fingly 
could not collect; for plea faith, quad verum eff that the plaintiff 
in propria perſona ſua exercuit officium praedictum a pracdich 
22 die Aprilis anno ſupradicto uſque praediflum 24 diem Juni, 
fed quod praedictus the plaintiff valuntarie ſuſcepit et officiun 
praediftum a toto tempore praedicto exercuit fine requiſitione vel af. 
fenſu praedicti the defendant, qui per totum tempus praedithum ſemper 
paratus flit et obtulit to the plaintiff apud Londinum praedifun 
in parochia et warda fpraeditits dictum officium ad exercendum fu. 
gulus, Anglice fingly, fine auxilio praedicti the plaintiff ; et bu 
dem the defendant paratus eſt verificare; &c. The plaintiff demurrsd 
ſpecially, and ſhewed for cauſe that the rejoinder was a departure 
from the bar; the defendant joined in demurrer. And after heu- 
ing what Mr. ſerjeant Girdlen could ſay in behalf of the defer- 
dant, the court was clear of opinion, that the rejoinder wi 
naught; for if the fact there diſcloſed amounted to ſhew, tht 
the defendant had executed the office fingly, the defendant ought 
to have joined iſſue with the plaintiff upon the iſſue offered by 
him in his replication, and given this matter in evidence: but i 
the fact ſet out in the rejoinder was only an excuſe for the defen- 
dant's not having exerciſed the office, as the court took it to be; 
then it was a departure from the bar; and the defendant ought nd 

to have pleaded, that he did execute the office ſingly, and rejoi 
this matter; but ought to have pleaded this matter at firſt. Jud: 
ment for the plaintiff, November 3, 1720. 5 
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Robert Spark ver/. Thomas Jobber. 
1 Trin. 12 Geo. B. R. Rot. 91 


re monits merchandizis et rebus by the plaintiff at the requeſt d 


ſeems to be the defendant fold to the defendant, &c. and a quantum * 
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Mich. Term 13 Georgii regis 1457 
hid in the ſame manner, the defendant demurred to the declara- 88 
tion, and the plaintiff joined in demurrer. The cauſe coming on 
in the paper the gth of November, no counſel appeared for the de- 
fendant. Whereupon the counſel for the plaintiff prayed judg- 
ment, alleging it was only a demurrer for delay. But the court 
objected, that the word rebus was a very uncertain word, for it 
might be for rent, or money due on a bond, &c. for which an in- 
Jebitatus A ſumpfit would not lie. But the counſel for the plain- 
if informing the court, that the defendant declared he would not 
| defend it, judgment was given for the plaintiff, Note, this was 
only an interlocutory judgment on the demurrer. 5 


Lancaſter ver/. Fielder. 
: N an action brought by the plaintiff 4. againſt the defendant, A priſoner on 


the defendant put in bail, and afterwards was ſurrendred in 1 
diſcharge of his bail, and committed to the Mar/halſea ; the plain- diſcharged 
tiff proceeded in the action, and got judgment, and ſued execu- though an 
tion thereon by elegit, upon which the ſheriff took an inquiſition, =o 5 1 
and levied ſome of the goods of the defendant in part of the debt, returned he 
but returned, the defendant had no lands. Mr. ſerjeant J/bitaker bas no lands. 
moved, that the defendant might be diſcharged out of cuſtody- 5 
for fince the defendant has choſe an elegit, he can have no other 
execution, becauſe he has made election, to take the elegit accor- 
ding to the ſtatute of Weſim. 2. c. 18. 2 Infl. 395. Coke ſays, af- 
ter ſuing out an elegit, the plaintiff upon a judgment in debt can- 
not have a capias. Upon which the court made a rule, for the 
plaintiff to ſhew cauſe, Sc. And at another day the judges were 
all of opinion, that it being returned, that the defendant had no 
lands, the elegit was to be conſidered only as a fer: facias, though | 
goods were levied ; and that if the defendant had been at large, the 
plaintiff might have had a capras ad ſatisfaciendum. So is Hobart's 
| opinion, Hob. 58. Foſter verſ. Jackſon, I Lev. 92. Glaſcock very. 
Morgan. But if any land had been extended on the elegit, the 
plaintiff had been bound down to that execution, The former 
rule was diſcharged November 25, 1720. 
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The King ver/. Fawle. 
Movember 23, 1726, 


| Tndiftment for M* Fazakerley moved for a certiorari, to remove an indig. 
woe ne ment found againſt the defendant, for a felony in ſtealing 
corporation. ſome hay, from the quarter- ſeſſions of the peace held for the town 
| and corporation of Chippington-Norton, upon affidavits that the de. 
fendant could not have a fair trial there. And he cited a caſe he. 
tween the King and Powell, where a certiorari was granted, to 
remove an indictment from the quarter-ſeffions of the peace for 
Salep, for the like reaſon. And a rule was made, for the profe. 

cutor to ſhew cauſe ; which was afterwards made abſolute. 


Parry ver/. Berry. 
November' 13, 1726. 


8. C. 2 Stra. ME Theed moved to ſtay proceedings upon a ſcire fac; 

3 againſt the bail, becauſe the defendant in the original action 
died after judgment recovered againſt him, and after a capias ad 
ſatisfaciendum thereupon ſued out and returned, but before the r- 
turn of the ſecond ſcire facias againſt the bail, till which time 
the bail had time by the courſe of the court to ſurrender the prin- 
cipal, and was prevented doing it by the act of God, vis. bs 
death. And a rule was made to ſhew cauſe. But afterwards 
upon Mr. Parker's ſhewing cauſe, the rule was diſcharged, be- 
cauſe it was the bail's omiſſion, that they did not ſurrender him, 
he living till after the return of the capias ad ſatrsfaciendun. 
And a motion made in behalf of the bail, Mich. 1 Geo. 2. B. R. 
between Glyn and Yates, in the like caſe, was for the ſame reaſon 
denied. „ | 


Barber and Philpot ver/. Wharton. 


A maſter ofa A Rule was made laſt term, to ſhew cauſe why a prohibition 


ſhip ſued for N ſhould not be granted to the court of admiralty, to ſtay a 
his wages, and | 


laid the con- ſuit by the defendant as maſter of the ſhip Victory for his wages 
tract to be upon ſuggeſtion that the contract was made upon land, ©c. at 
made % cording to the caſe of Clay verſ. Snellgrave, Jin. 12 Will. 3 


fuxum and 


refluxum ma. B. R. 1700. [See before, 576.] ſhortly reported in Salk. 33. where 


ris, Piohibi it was held, a maſter of a ſhip could not ſue in the admiralty for 
tion denied af- | A | Us 


ter a ſentence, 
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his wages, where the contract was made upon land, though ma- 
ners were permitted ſo to do, by indulgence rather than of ſtrict 
fight. And | Mr. Reeve: for the defendant ſhewed for cauſe why 
the rule for the prohibition ſhould not be made abſolute, that the 
application to this court Was too late, for it was after "ſentence; 


peared upon / the face of the libel, that the admiralty had no 
ppriſdiction, Which! it did! not in this caſe. Upon which the cauſe 
| was put off this term 3 and now the 27th of October Mr. Fazaker- 
ky far the prohibition infiſted, that though it was after ſentence, 
yet if it did dot appear upon the face of the libel, that the ad- 
miralty had a juriſdiction, 3 e ought. to go. It cannot 
be within their juriſdiction, unleſs the contract was laid to be ſuper 
aum mare, Which is not done in this caſe, for it is only laid to 
be infro fluxum et refluxum maris, infra juriſdictionem curiae 
admiralitatts. In Hob. 212. it is held, that it is not enough to 
ge the admiralty juriſdiction, that a fact was done infra juriſ- 
lidiomem maritimam therefore the laying the contract to be made 


infra juriſaietionem admiralitatis is not ſufficient : then laying it 


to be infra fluxum et refluxum maris is not enough, becauſe at 
low-water that is within the juriſdiction of the common law. 
And it cannot be made good by intendment, for in 1 Ventr. 3o8. 


—— 


and then it Was inſiſted upon, no prohibition ſhould go, unleſs it 


the taking not being expreſly laid to be ſuper altum mare, though 


the book ſays, there was much to imply it; yet the court held it 
not ſufficient, for the alleging it was abſolutely neceſſary. Sed non 


Walcatur ; for the court was of opinion, that the contract being laid, 
to be made znfra fluxum et refluxum maris, it might be upon the 
lich ſea; and was ſo; if the water was at high-water mark; as it 


zdmiralty juriſdiction, according as the water was high or low. 
Then when it is faid to be znfra juriſdictionem admiralitatis, it is 
Iuficient ; and amounts to the ſame, as if it had been ſaid to be 
er altum mare. But if it had appeared upon the libel, that the 
ontract was made upon the land, the adding infra ſuriſdictionem 
unralitatis, or infra juriſdictionem maritimam, could not have 
deen enough, to intitle the admiralty to a juriſdiction, And 
herefore the rule for the prohibition was diſcharged. See 1 Koll. 
Ir. 532. pl. 12. where it is held to be ſufficient, to allege that 
be contract was made infra juriſdictionem admiralitatis, without 
ing 1t was made ſuper altum mare; for if it was not made on 


rohibition. 


88 : The 


micht be on land, if the water was at low water-mark; for in 
bat caſe there is diviſum imperium between the common law and 


be high ſea, it ought to be ſuggeſted on the other ſide, to have a 
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William Gregſon very. John Heather. 


HE plaintiff brought an action of debt upon a bail-bond s. C. 2 Stra. 
for 1301. as aſſignee of William Nicholls, Eſq; late ſheriff 727: 


of the county of Surrey, and laid it in London, and ſet n 
out, that the defendant 7th January 1724. at Stretham in brought by 


the aſſignee off 


Surrey, was arreſted by the ſaid ſheriff upon an attachment of i . the 

privilege at the ſuit of the plaintiff, Sc. and that the ſheriff took arreſt was 

bail for his appearance, and the defendant then and there became e r pi 
Ond took, in 


bound to the ſheriff in this bond, Cc. with condition, that he esse, ad 


ſhould appear, Sc. but he did not appear, Se. whereby the bond the aſſignment 


was laid, and 


became forfeited; and that the ſaid William Nicholls afterwards, us leide ar 
niz. 22d December 1725. at London, viz. in the pariſh of Ws 
Mary le Bow in the ward of Cheape, at the requeſt of the plaintiff ona, and 
affigned to the plaintiff the ſaid bond, according to the ſtatute, 5% 15 Oar 
Sc. The defendant demurred generally, and the plaintiff joined the fame point 
in demurrer. And the exception Mr. Fazakerley took to the de- a * 


claration in behalf of the defendant was, that the ſheriff could the of ths - 
arreſt only within his county, and take the bail-bond only there, caſe, Norcr/? 


which was in Surrey; and therefore the aſſignment being tranſi- v. Mattberu. 


tory matter, and not local, ought to have been laid at Srretham in 
Surrey, where the bond was taken, and not in London. But the 
court was unanimous of opinion, the plaintiff might lay the aſſign- 
ment in London, if he pleaſed. And therefore gave judgment for 
the plaintiff, January 27, 1726. : 


David 
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David Cheſman and Elizabeth his wife ver /. 
N eu | . 


k 7 4 *— nr . 
4 * ey q * 1 1 


Tie, Mich. 13 Gu. B. R. Rot. ad intr. Eafte 
term, 11 Geo. C. B. Rot. 396. 


S. C. 2 Stra. EWR upon a as hent given in debt againſt, the plainzg; 
12 1 in error upon bond for the defendant in errof and Whidif 
reſtraint of below; wherein Nainby the plaintiff below declared upon a bond 
trade is good. entred into by Elizabeth the wife of the plaintiff in error, dun 
fola, by the name of Elizabeth Vicars, dated the 5th of Ofithe 

8 Geo. to the ſaid Nainby in 100 J. The defendants in the Com. 

mon Pleas, Cheſman hd: his wife, prayed oyer of tlie bond 

and of the condition, which was thus: Whereas the above- 

named Margery Nainty, at the ſpecial requeſt of the abovebound 
Elizabeth Vicars, is to take her the ſaid Elizabeth Vicars for her 

hired ſervant, to attend in her ſhop, and to inſpect her, cuſtomers 

there, and to ſhew her goods, and further to ſtand by and affit 

her the ſaid Margery in her ſaid trade and buſineſs of a linen- 

draper, whereby it is preſumed the ſaid Elizabeth, if ſhe continues 

any length of time in the ſaid ſervice of the faid Margery, may 

become a perfect and knowing perſon in the faid trade; and 

Whereas the ſaid M. N. conſents to hire and take her the faid 

E. V. upon and in conſideration only upon. the , expreſs promiſe 

and agreement of the ſaid Eliz. that ſhe ſhall not nor will at any 

time after ſhe ſhall have left the ſervice of the ſaid Margery ſet up 

or exerciſe the ſaid trade of a linen-draper, either by herſelf or any 

other perſon in truſt for her directly or indirectſy, in any ſhop, 

room or place within the ſpace of half a mile of the now dwelling: 

houſe of the ſaid M. N. in Drury-lane, or in any other houſe 

that ſhe the ſaid M. N. her executors or adminiſtrators, ſhall think 

proper to remove to, in order to carry on the ſaid trade of a linen- 

draper, nor ſhall the faid Elix. within the ſame ſpace of half a 

mile directly or indirectly be concerned in or aſſiſt or inſtruc any 

other perſon in the managing and carrying on the ſaid trade, under 

colour or pretence of being a ſervant to fuch perſon, or under any 

other colour or pretence whatſoever ; which faid promiſe and 
agreement, joined with the good character and opinion ſhe the ſaid 

M. N. hath of the integrity and honeſty of her the ſaid Eliz. i 

the ſole conſideration that hath obliged the ſaid M. N. to take the 

ſaid Eliz. into her ſervice for three years: now the condition of 

the above obligation is ſuch, that if the ſaid Elig. Vicars ſhall act 

contrary to and 1 in breach of the above recited promiſe and agree- 

| 2 ment, 
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ment, according to the true intent and meaning thereof, or of any 

it thereof, that then and in ſuch caſe the faid Elix. Vicars, her 
executors and adminiſtrators, ſhall thereupon pay or cauſe to be 
J paid to the ſaid M. N. her executors, adminiſtrators and aſſigns, 
the ſum of 100 J. the ſaid 100 J. being the conſideration money 
the faid M. N. might reaſonably expect with an apprentice to the 
ſud trade; that then this obligation to be void, otherwiſe to re- 
main in full force. After oyer of which ſaid bond and condition 
the defendants pleaded in bar, that the ſaid Elig. from the making 
ol the ſaid bond did continue and remain in the ſervice aforeſaid 


4 until the 28th day of April 1724. and then left that ſervice, and 
o that the ſaid Margery continued to inhabit and reſide and exerciſe 


her faid trade in her ſaid manſion-houſe in the ſaid ſtreet vocato 
Drury-lane from the time of making the ſaid bond till the time 
of ſuing out her original writ ; and that the ſaid EU. within half 


after the departure of the ſaid Eliz. out of the ſervice of the ſaid 
Margery directly or indirectly was not concerned in or had in- 
ſtructed or aſſiſted any other perſon in managing or exerciſing the 
aid trade, under colour or pretenſe of being ſervant to ſuch per- 
ſon, or under any other colour or pretenſe whatſoever ; and the 


" gen did not uſe or exerciſe the ſaid trade either by herſelf or by 
. any other perſon in truſt for her directly or indirectly in any ſhop, 
77 room or place within half a mile from the ſaid manfion-houſe of 
if the ſaid M. N. Sc. The plaintiff below replied, that the ſaid 
ny Eliz. from the time of making the ſaid bond did continue and re- 
up main in the faid ſervice, and out of the ſaid ſervice did depart, as 


| the defendants above alleged; and that the ſaid Margery continued 
C to inhabit, reſide and exerciſe her trade, as the defendants above 


a mile of the ſaid manſfion-houſe of the faid Margery at any time 


defendants further plead, that the ſaid Eliz. at any time after the 
departure of the ſaid Eliz. out of the ſaid ſervice of the ſaid Mar- 
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ia alleged ; but the ſaid Margery further ſaid, that the ſaid Eliz. 
6 within the ſpace of half a mile from the ſaid manſion-houſe of the 
nk laid Margery above mentioned, and within nine months next after 


the departure of the ſaid Elig. out of the faid ſervice, did aſſiſt 


en- 

4 and inſtruct a certain perſon, v/z. the ſaid David Cheſman in ad- 

ny vſando et exercendo miſterium praedictum in the condition above 

der mentioned, contrary to the tenor of the ſaid condition, vi. in 
iny the ſaid ſtreet called Drury-lane, &c. et hoc petit quod inquiratur 

ind % patriam; upon which iſſue was joined. And upon a trial at 

aid 1 prius in Middleſex, before lord chief juſtice Ning, a verdict 
is as found for the plaintiff, and judgment given for her by the 

the court of Common Pleas. Upon which judgment this writ of error 


[| as brought. 
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Mr. Strange for the plaintiffs in error agreed, that a bond given 
for a valuable conſideration, to reſtrain the exerciſe of a trade in , 
particular place, would be good; and therefore he ſaid he would 
not diſpute the reſolutions in the cafes of Mitchell verſ. Reynoll; 
adjudged Hl. 11 Ann. B. R. and of Bowers and Wrench, adjudged 
the ſame term. But he inſiſted, here did not appear in the condi. 
tion of this bond to be any conſideration ; becauſe it does not ap. 
pear by the condition, that M. N. was compellable to take E. ). 

into her ſervice. Margery Nainby's taking El:z. Vicars is the me- 
ritorious conſideration of the bond ; but that was executory, at the 
time when the bond was made; and therefore if there was ng 
power in E. V. to compel M. N. to take her, as there does not 
any appear, that cannot be called a conſideration, ſince M. N. 
might refuſe it; and for this he cited Telu. 49. Allen verſ. Randal | 
that where the condition was executory, the plaintiff to intitle him. 
ſelf to an action upon the promiſe againſt the defendant, ought to 
ſhew, he had performed, or was under legal obligation to perform 
it. And although by the plea the defendants plead, that the aid 
Eliz. from the making of the ſaid bond, which was the 5th of 
October 1722, did continue in the ſaid ſervice till the 28th of A4jrj 
1724. and then left that ſervice; yet the court ought not to re- 
gard that allegation, but the judgment of the court, whether the 
bond was good, ought to be founded upon what appears in the 
bond itſelf, Sed non allocatur. For per curiam, it appears plainly, 
that Margery Nainby had agreed to take E. V. into her ſervice; for 
in the condition of the bond it is ſaid, M. N. is to take E. V. into 
her ſervice, &c. which imports an agreement by M. N. ſo to do: 
and it is further ſaid in the condition, M. N. conſents to take the 
ſaid E. V. and in another place it is recited in the condition, that 
the faid E. /.'s promiſe and agreement, &c. is the ſole conſideration 
that hath obliged M. N. to take the ſaid E. V. into her ſervice, 
Sc. all which expreſſions import an agreement between M. N. 
and E. J. that M. V. ſhould take E. V. into her ſervice, in con- 
1ideration that E. V. had agreed not to trade, c. And this being 
in the condition of the bond ſealed by the ſaid E. V. appears t 
have been ſo under her hand. Beſides, the plea confeſſes M. N. 
did take her into her ſervice, and that E. V. departed from tt; 
and therefore all the court held the bond, notwithſtanding this 
objection, was a good bond. And if M. N. had refuſed to tale 
E. V. into her ſervice, Gc. E. V. ought to have pleaded it; inſtead of 
which the defendants have ſhewed by their plea, that E. V. wi 
admitted into M. N.'s ſervice, &c. Then Mr. Strange inſiſted 
further, this bond was void, becauſe the reſtraint of trade was not 
confined to a particular place, but was in effect general; becauſe 


the condition is not only that E. V. ſhould not exerciſe the 5 
1 


unleſs the exerciſe of the trade is only reſtrained in a particular 


Intr. Hi. 13 Geo. B. R. and Trin. 12 Geo. C. B. 
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Ge. within half a mile of the then dwelling-houſe of M. N. in 
Drury-lane, but it is alſo of any other houſe that M. N. her exe- 
cutors or adminiſtrators, ſhall think fit to remove to, to carry on 
the faid trade; which may be extended all England over; for if 
Z. V. ſets up in the remoteſt part of the kingdom, if M. N. her 
-xecutors or adminiſtrators, removes within half a mile of that 
ace, E. V. muſt not exerciſe her trade, &c. there; and fo 


tics quotzes : ſo that by that means the bond will be a general 
eſtraint every where: whereas theſe ſorts of bonds are not good, 


place. But to this ſerjeant Whitaker anſwered for the defendant in 
error, that if a bond 1s given, with condition to do ſeveral things, 
and ſome are agreeable to law, and ſome againſt the common law $ 
the bond ſhall be good as to the doing the things agreeable to law, 
and only void as to thoſe that are againſt the law. But if a bond 
is given, with condition to do a thing againſt an act of parlia- 
ment, and alſo to pay a juſt debt; the whole bond will be void: 
becauſe the letter of the ſtatute makes it void, and is a ſtrict law. 
80 is Hob. 14. Norton ver ſ. Sims. 14 H. 8. 15. 3 Co. 88. 1 Ventr. 
237. Now the breach is affigned upon part of the condition, 
which is good in law; and therefore if the other part, to which 
Mr, Strange takes the exception, ſhould be againſt law, yet that 
will not hinder the plaintiff's recovery upon this part of the con- 
dition, which is legal. And of that opinion was the whole court. 
And judgment was affirmed, Friday February 3, 1726. After 
this, error was brought in parliament, and February 22, 1727. by 
the unanimous opinion of all the then twelve judges this judgment 
was affirmed with 400. coſts. . 


Gabriel Johnſon ver/. James Laſerre. 


Rot. 1320. 


mon Pleas by Laſerre upon a recogniſance for 440/. entred 745: 
into by % T 5 1 3 Although an 
o by fo nſon to Laſerre, in which judgment was given for executor is not 
Laſerre. Jobnſon the defendant in the Common Pleas prayed obligedtogive 
there yer of the recogniſance, and the condition, which condition __— 
recited, that Hugh Howard and Thomaſine his wif ee 
, that Hugh Howard and Thomaſme his wife, executors of may take it. 
fin Lang ſton, Eſq; had ſued a writ of error returnable in the 
Sing's Bench, upon a judgment recovered in the Common Pleas 
y Laſerre againſt Howard and his wife; if therefore the ſaid 
Hard and his wife proſecuted the writ of error with effect, &c. * 


and 


NH RROR upon a judgment in a ſcire facias ſued in the Com- s. C. 2 Sus. 
— 4 


— 3 
1460 


K 


that 
then, &c. after which oyer had, the faid Jobnſon pleaded in bar of 


that that act ſhould not extend to any writ of error to be brought 


act of Car. 2, were not obliged to enter into recogniſances upon 


et fideliter faciendam obligamus nos et utrumque noftrum per ſe pr 


lecto et audito, the defendant petit judicium de narratione pra 


there being no words in it, to make it ſeveral; and therefore the 


and paid the ſum recovered, and alſo the damages and coſts that 


recogniſance, 'tis good at common law. And judgment was af. 


ſhould be awarded if the judgment ſhould be affirmed, Ge. 


the ſcire farias the act of 16 & 17 Car, 2. c. 8. to prevent arreſts 
of judgment and ſuperſeding executions, and the proviſo therein, 


by an executor, &c, per quod the ſaid recogniſance taken con. 
trary to the ſaid ſtatute vacua in lege exiſtit. And upon demurre; 
judgment was for the plaintiff Laſerre in the Common Pleas. And 
Mr. Strange for the plaintiff in error inſiſted, that executors by the 


writs of error brought by them upon judgments obtained againſt 
them, and that this appearing to be ſuch a recogniſance, was void. 
But per totam curiam, if a man will voluntarily enter into ſuch a 


firmed. Thurſday February the gth, 1720. 


Watts and his wife verſ; Goodman. 
Intr. Trin. 12 Geo. B. R. Rot. 467. 


N debt upon bond dated the goth of December 1707 for 100, 

| entred into by the defendant to Samuel Rutter former husband of 
the plaintiff's now wife, to whom ſhe was adminiſtratrix ; the 
defendant prayed oyer of the bond, which being entred in haec ver- 
ba, it was; Noverint univerſi per praeſentes, that the defendant and 
Benjamin Fawkner were bound to the ſaid Samuel Rutter in 1001, to 
be paid to the ſaid Samuel Rutter, ad quam quidem ſolutionem bent 


toto et in ſolido baeredes executores et adminiſtratores noſtros, &c. qu 


dicta, becauſe the ſays, that the ſaid Benjamin Fawkner figillavit 
et deliberavit the ſaid bond as his act and deed to the ſaid Sami! 
Rutter, and became jointly bound with the defendant to the faid 
Samuel Rutter, and is yet alive, viz. at, &c. unde, &c, petit ji- 
dicium de narratione praedicta et quod narratio illa caſſetur, &. 
To vihich the plaintiff demurred, and the defendant joined in de- 
murrer. This cauſe coming on in the paper the 26th of Januar), 
it was objected for the defendant, that the bond was à joint bond, 


plaintiffs had brought their action wrong, in ſuing the defendant 
alone. But Mr. Robinſon for the plaintiff argued, that the bond 
was joint and ſeveral, and cited Dier 310. pl. 8. where an obligi- 
tion was made by three, and the words were, obligamus ns ® 
utrumgque noſtrum per ſe pro toto et in ſolido, and only two = 

| US 3 4 | wed, 
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ſued, and they pleaded a ſpecial non eſt fadtum, after yer of Ke 9 


condition of the bond; but there was no qyer of the bond itſelf, 


and the iſſue was found againſt the defendants; and it was moved 
in arreſt of judgment, but the plaintiff had judgment. 2 Bulft. 70. 
(ro. Jac. 322. Hankinſon verſ. Sandilaus. Two bound themſelves, 
or any of them, their heirs, executors, or either of their heirs 
&c, this bond was held joint and ſeveral, And 1 Lutw. 697. 
cher ver . Chayter, in debt on a bond, on oyer it appeared, that 
the defendant Chayter and two others were bound, ad quam qui- 


tem ſolutionem bene et fideliter faciendam obligo me, haeredes, executores 


ct adminiſtratores meos, and Powell juſtice was of opinion, the bond 
was joint and ſeveral, by reaſon of the words obligo me haeredes, 
&c, meos, Which is the fame as if it had been faid by the three 
obligors ſeverally; and that the heirs were not obliged, before the 
words, ad quam quidem ſolutionem : and certainly it was the in- 
tent of the parties, the heirs ſhould be obliged ; yet if by thoſe 
words the bond is not ſeveral, the heirs are not obliged. The 
{ame intent may be collected in this caſe. The cauſe was ordered 
to ſtand in the paper, to conſider of the cafes. And the judges all 


quod narratio caſſetur, is a plea in bar in the King's Bench, and has 
o_ ſo often adjudged. Judgment for the plaintiffs, February 9, 


The King ver, John Ward, Eſq; 


The Attorney General, by order of the houſe of lords, filed 


the following information again} the defendant. 


Trin. 11 Geo. regis. 


Madllſeæ, 4M Emorandum, quod Philippus Yorke miles attorna- S. C. 2 Sa 


tus domini regis generalis, qui pro eodem domino 747: 


et pro eodem domino rege dat curiae hic intelligi et informari, quod _ 
fobannes Ward de Hackney in comitatu Midaleſexiae armiger exi- 
lens onerabilis ad deliberandum trecenta et quindecim dolia, Anglice 
tons, et quarter unius dolii aluminis valoris quinque mille librarum 
Praenobil; Edmundo duci de comitatu Buckingham et de Normanby ad 
ertum diem jam praeteritum, ipſe idem Johannes Ward nequiter 

| | | 5 machinans 


ſeemed ſtrong in opinion, this could not be a ſeveral bond. But Matter plead- | 


they gave judgment for the plaintiff, becauſe this matter was ee apa 


pleaded in bar ; whereas it is only a plea in abatement ; for a plea to have been 
which begins with a petit judicium de narratione, and concludes, in abatement. 


rege in hac parte ſeqiuitur, in propria perſona ſua venit hic in curia oli Jag 


at domini regis coram 1 pſo rege apud Weſtimonaſterium die Mercu- gery may be 


m1 proxime poſt tres ſeptimanas ſanctae Trinitatis iſto eodem termino, _ _— - 


$ * 4 
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machinans et intendens praedictum ducem de praedicto alumine du. 
pere et defraudere, et cum iniqua et fraudulenta intentione ad evi. 
tandum deliberationem ejuſdem aluminis, primo die Frebruarii ann 
regni domini Georgii Dei gratia Magnae Britanniae Francige g 
Hiberniae regis, fidet defenſoris, &c. undecimo, apud We/tmonaſte. 
rium in comitatu Middleſexiae vi et armis, Oc. is dorſo cu uſdon 
certifications in ſcriptis, manu cujuſdam Ambrofii Newton FP uns 
alſo fabricavit et contrafecit et fabricari et contraſteri cauſavit 
 quoddam ſcriptum in verbis et figurts ſequentibus, videlicet, 


Tons C.] Mr. Jobn Ward, I do hereby order you to 

| 060: 5 charge the quantity of fix hundred and fixty 

Schedule4 315: 5 tons and 1 quarter of allum to my account, 

1 | part of the quantity here mentioned in this 

L975: 10 | certificate, and out of the money ariſing by 

the fale of allum in your hand pay to Mr, 

V. Ward and yourſelf ten pounds for every ton according to agree. 

ment; and for your ſo doing this ſhall be your diſcharge. Buck. | 
ingbam. April 30, 1706. . ns 


in malum exemplum omnium aliorum in hujnſmodi caſu delinquentium 
ad grave damnum praefati ducis, ac contra pacem dicti domini regi; 
nunc, coronam et dignitatem ſuas, &c. Et idem attornatus domint 
regis generalis pro eodem domino rege ulterius dat curiae hic intelligi 
et informari, quod praedictus Johannes Ward exiſtens onerabilis ad 
deliberandum trecenta et quindecim dolia, Anglice tons, et quarler 
unius dolii aluminis valoris quinque mille librarum fraefato duct ad 
certum diem jam praeteritum, ipſe idem Johannes Ward, nequiter 
zuachinans et intendens praefatum ducem de praedidto alumine decipere 
ect defraudare, et cum iniqua et fraudulenta intentione ad evitandun 
deliberationem ejuſdem aluminis, poſtea, ſcilicet dicto primo die Febru- 
arii anno regni dicti domini regis nunc undecimo ſupradicto, apui 
Weſtmonafterium in comitatu Middleſexiae, vi et armis, &c. quoddan 
ſeriptum falſo fabricatum et contrafactum in dorſo cujuſdam certifia- 
tions in ſcriptis, manu cujuſdam Ambroſii Newton fignatae, nequiter, 
illicite et fraudulenter publicavit et publicari cauſavit, yu quiden 
ſcriptum falſo fabricatum et contrafactum ſequitur in bis verbis 0 
figuris ſequentibus, videlicet, [and then it is ſet out again] did 
Jobanne Ward adtunc et ibidem bene ſciente dictum ſcriptum, per i. 
fum Jobannem Ward ut praefertur publicatum, falſum et contrajafus 
fuiſſe ; ad grave damnum pracfadti ducis, &c. To this information 
the defendant pleaded not guilty, and upon May 3, 1725, upon! 
trial at bar by a ſpecial jury of gentlemen of the county of Midi: 
ſex, the defendant was found guilty; after which the defendath 
as it was ſaid, went beyond fea, or at leaſt abſconded, ſo that pio. 


ceedings were againſt him for outlawry, but he ſurrendered a 
eee | | | | the 
1 a 


ab. 8 


the laſt day in laſt term in court, which day the exigent was re- 
turnable, and was committed to the cuſtody of the marſhal, and 
Saturday the 4th of February he was brought by rule into court, to 
receive judgment. At which time Mr. Hungerford, Mr. Ketelbey, 
Mr. Bootle, Mr. Filmer, and Mr. Strange, the defendant's counſel, 


moved in arreſt of judgment. Whoſe arguments taking up that | 
day, the counſel for the King, Mr. Attorney General Yorke, Mr. * 
Lee one of his Majeſty's counſel, Mr. Marſh, Mr. Fazakerley, and 1 
Mr. Verney, anſwered the objections of the defendant's counſel up- 1 
on Monday February 6; and upon the preſſing inſtances of the de- I 
{endant's counſel, they had time given them for their reply till Wit 
next day. IC. 15 | * 1 
The firſt objection that was made to the information by the Mi 
counſel for the defendant was, that the offenſe laid was falſly (0h; 
making and forging a writing upon the back of a certificate in wri- | Wi 
ting, figned by one Ambroſe Newton, and this was no forgery at 3 
common law, and that the information being grounded upon the 10 
common law, and not upon the 5 Eliz. c. 14. the information was Wi] 
not maintainable. Fairs 2] E # 
| 1 
They inſiſted, that forgery at common law muſt be of a record, # 1 
or ſomething of a publick nature, as a privy ſeal, a licence from Wil 
the barons of the Exchequer to compound a debt, or a deed under A 
ſeal, Britt. 16. Fleta, cap. 22. but that counterfeiting other wri- 1 
tings of a private nature between party and party is no forgery at . 
common law, 1 Hawk. 184. and therefore to ſay A. has forged a | 8h 
writing, is not actionable. 1 Sider. 16. In the caſe of Caſſubiliy 1 
verſ. Brit. So 1 Roll. R. 431. 1 Roll. Ab. 66. pl. 8. Aier ver. of 
Froſt : Thou haſt made forged writings, and thou ſhouldſt have 5 
loſt thy ears for it, held not actionable, becauſe it is uncertain 15 
what writings, and they might be ſuch, the forging of which might 1 
not deſerve the loſs of ears. So Cro, Elix. 166. Hil. 32 Elix. B. R. HE 
Vennor verſ. Wootton. You have forged your father's hand, and Wi" 
thereby falſly have procured your father's tenants to pay their HH 
rents to you due to your ſiſter: adjudged not actionable, becauſe it "4s 
is not ſhewn what things he forged for which he is by any law 14 
puniſhable: for it might be a letter, for which he is not puniſhable, | $i 


and for that a caſe between Brook and Doughty, 28 Ez. was cited; 
you have forged my lord of Leiceſter's hand to ſuch a letter, ad- 
judged not actionable; and what Croke is reported to have faid 
in Wilſbire's caſe, Yelv. 146. viz. that to ſay J. S. had forged his 
father's hand, whereby he procured the tenants to pay him the 
rent due to his father, is not actionable, as (ſays that book) it was 
adjudged 3 Elix. becauſe it relates but to a private matter, for the 
lon by no law is puniſhable for it. And this being before the ſta- 
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machinans et intendens pratdictum ducem de praedicto alumine dei. 
pere et defraudere, et cum iniqua et fraudulenta intentione ad ei. 
tandum deliberationem ejuſdem aluminis, primo die Februarii ann 
regni domint Georgii Des gratia Magnae Britanniae Francige e 
Hiberniae regis, fidet defenſoris, &c. undecimo, apud Weſtmonaſte. 
rium in comitatu Middigſexiae vi et armis, Sc. in dorſo cujuſtan 
certifications in ſcriptis, manu cujuſdam Ambroſii Newton P cvs 
alſo fabricavi t ef contrafecit et fabricari et contrafieri cauſavit 
quoddam feriptum in verbis et figuris ſeguentibus, videlicet, 


{Tons C.] Mr. John Ward, I do hereby order you to 

060: 5| charge the quantity of fix hundred and fixty 

Schedule 4 315: $5 | tons and 1 quarter of allum to my account, 

| part of the quantity here mentioned in this 

L975: 10 | certificate, and out of the money ariſing by 

the fale of allum in your hand pay to Mr. 

VV. Ward and yourſelf ten pounds for every ton according to agree- 

ment; and for your ſo doing this ſhall be your diſcharge, Buck- 
ingham. April 30, 17006. i es ro 


in malum exemplum omnium aliorum in hujuſmodi caſu delinguentium, 
ad grave damnum praefati ducis, ac contra pacem dicti domini regis 
nunc, coronam et dignitatem ſuas, &c, Et idem attornatus domint 
| regis generalis pro eodem domino rege ulterius dat curiae hic intelligi 
[ TR. ct informari, quod pracdictus Johannes Ward exiſtens onerabilis ad 
|  deliberandum trecenta et quindecim dolia, Anglice tons, et quarter 
Ss OO wnius dolii aluminis valoris quinque mille librarum praefato duct ad 
certum diem jam praeteritum, ipſe idem Johannes Ward, nequiter 
q gnachinans et intendens praefatum ducem de praediòto alumine decipere 
el defraudare, et cum iniqua et fraudulenta intentione ad evitandun 
deliberationem ejuſdem, aluminis, poſtea, ſcilicet dicto primo die Febru- 
arii anno regni dicti domini regis nunc undecimo ſupradicto, apui 
Meſi monaſterium in comitatu Middleſexiae, vi et armis, &c. quodaan 
 feriptum falſo fabricatum et contrafactum in dor ſo cujuſdam certifua- 
tionis in ſcriptis, manu cujuſdam Ambroſii Newton hgnatae, nequite, 

_ white et 77 publicavit et publicari cauſavit, you quiden | 
feriptum falſs | fabricatum et contrafatlum ſequitur in his verbis d | 
figuris ſequentibus, videlicet, [and then it is fet out again] dit | 
Jobanne Ward adtunc et ibidem bene ſciente dictum ſcriptum, per is. ; 
fum Jobannem Ward ut praefertur publicatum, falſum et contrafaciu 
j 


_ 8 rr N 
n e N 


fuiſſe ; ad grave damnum praefatti ducis, &c. To this information 
the defendant pleaded not guilty, and upon May 3, 1725, upon! 


trial at bar by a ſpecial jury of gentlemen of the county of Mida. 
ſex, the defendant was found guilty; after which the defendant, Wi * 
as it was ſaid, went beyond fea, or at leaſt abſconded, ſo that pro : 


ceedings were againſt him for outlawry, but he ſurrendered hi 


the 


* 


— —— 
—_ 
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the laſt day in laſt term in court, which day the exigent was re- 


1463 


turnable, and was committed to the cuſtody of the marſhal, and 


Saturday the 4th of February he was brought by rule into court, to 
receive judgment. At which time Mr. Hungerford, Mr. Ketelbey, 


Mr. Bootle, Mr. Filmer, and Mr. Strange, the defendant's counſel, | 


moved in arreſt of judgment, Whoſe arguments taking up that 


day, the counſel for the King, Mr. Attorney General Yorke, Mr. 
Lee one of his Majeſty's counſel, Mr. Marſh, Mr. Fazakerley, and 
Mr. Verney, anſwered the objections of the defendant's counſel up- 
on Monday February 6; and upon the preſſing inſtances of the de- 
ſendant's counſel, they had time given them for their reply till 
next day. 5 17 8 | 


— 


making and forging 4 writing upon the back of a certificate in wri- 


ting, ſigned by one Ambroſe Newton, and this was no forgery at 
common law, and that the information being grounded upon the 
common law, and not upon the 5 Ez. c. 14. the information was 
not waintainabeQ. PE 


They inſiſted, that forgery at common law muſt be of a record, 
or ſomething of a publick nature, as a privy ſeal, a licence from 
the barons of the Exchequer to compound a debt, or a deed under 
ſeal, Britt. 16. Fleta, cap. 22. but that counterfeiting other wri- 
tings of a private nature between party and party 1s no forgery at 


common law, 1 Hawk. 184. and therefore to ſay A. has forged a 


writing, is not actionable, 1 Szder. 16. In the cafe of Caſſubilly 


verſ. Brit. So 1 Roll. R. 431. 1 Roll. Ab. 66. pl. 8. Ater verſ. 


Froft : Thou haſt made forged writings, and thou ſhouldſt have 
loſt thy ears for it, held not actionable, becauſe it is uncertain 


what writings, and they might be ſuch, the forging of which might 


not deſerve the loſs of ears. So Gro. Eliz. 166, Hil. 32 Eliz. B. R. 
Vennor verſ. Wootton. You have forged your father's hand, and 
thereby falſly have procured your father's tenants to pay their 
rents to you due to your fitter : adjudged not actionable, becauſe it 
not ſhewn what things he forged for which he is by any law 
puniſhable : for it might be a letter, for which he is not puniſhable, 


and for that a caſe between Brook and Doughty, 28 Ez. was cited 
you have forged my lord of Leiceſter's hand to ſuch a letter, ad- 


judged not actionable; and what Croke is reported to have ſaid 
in Wilſbire's caſe, Yelv. 146. vis. that to ſay J. S. had forged his 
fathers hand, whereby he procured the tenants to pay him the 
rent due to his father, is not actionable, as (ſays that book) it was 
adjudged 3 Elix. becauſe it relates but to a private matter, for the 
lon by no law is puniſhable for it. And this being before the ſta- 
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tute of 5 Elia. it was urged was an authority in point, that ſuch 
ſort of forgery as this was not puniſhable at common law, viz. of an 
indorſement upon a certificate, a thing merely of a private' nature. 
and in effect nothing more than a letter, And this they ſay ap- 
peared by the Stat. of 33 H. 8. c. 1, which inflicts puniſnments on 
perſons who get the money or goods of others into their hands un- 
der colour of a falſe token or counterfeit letter, for if ſuch coun. 


terfeit letters had been at common law puniſhable as forgery, the 


making that ſtatute was unneceſſary and uſeleſs. 


| It was farther argued for the defendant, that a forgery is not 


_ puniſhable, unleſs it is to the prejudice of ſome perſon ; therefore 


where B. was obliged in a bond of 100 J. for the honeſty of his fon 


apprentice to A. A. raſes out libris in the bond, and puts in narcis; 
and adjudged this was not a forgery puniſhable, becauſe it was not 
a prejudice to any body but to A. the bond being avoided by 4, 
and the ſum made leſs. Noy 99. Black verſ. Allen. So Mer: 


65 5. pl. 897. Saluay verſ. Wale. Antedating of a deed to defeat 


F. N. B. 96, 
99, 100. : 


a mean aſſurance. But antedating 1s no forgery, unleſs there is a 
mean intereſt in a third perſon to be prejudiced thereby. Now in 
the preſent caſe it does not appear, that the duke of Buckinghamſhire 
was prejudiced by this, for it is not alledged in the information, 
that the 315 tons of allum was prevented from being delivered 
thereby. If it had, they admitted an action would have laid againſt 


the defendant for a deceit, or he might have been indicted for a 


cheat, but not for forgery at common law, 


none of theſe books ſay, that the forgeries there particularly ſpeci 


On the other ſide it was argued by the counſel for the King, that 
notwithſtanding theſe objections, the offenſe charged in this infor- 
mation was a forgery at common law, for which the defendant 
might have been indicted; and that the information was maintain- 
able againſt the defendant for it. And of that opinion was the 
court unanimouſly. For the judges ſaid, that although ſome ol 
the forgeries at common law mentioned in the Mirror, cap. 4 & . 
Britt. 16. & Fleta, l. 1, c. 22, which are cited in 3 1n/t, 169. were 
capital, and as the law then ſtood puniſhed with death; and others 
of them puniſhed with leſſer though infamous puniſhments : yet 


fied were the only forgeries puniſhable by the common law. It 5 


not to be diſputed, but that forging a deed was a forgery puniſh- 


able by the common law; now forging a writing not ſealed may be 
equally miſchievous with forging a deed, and therefore as to the 
nature of the offenſe it falls under the ſame reaſon : and i eaden 
eft ratio ead:m eſt lex. A forgery of a deed, though the prejudice 
ariſing therefrom may not be 40s. is puniſhable as a forgery 4 


common law. But the forging of a goldſmith's note, bills of en- 


change, 


— . as. — 0 
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change, &c. may be of vaſtly more miſchievous conſequence ; and 
therefore it is reaſonable, the offender ſhould ſuffer the ſame puniſh- 
ment at leaſt. It farther appears by the preamble of the ſtatute 5 Eliz. 
cb. 14+ that forging of writings was puniſhable at common law; for 
the ſtatute recites, that whereas the wicked, pernicious and dangerous 
practice of making, forging and publiſhing falſe and untrue char- 
ters, evidences, deeds and writings, hath of late been more practi- 
ſed, Sc. which ſeemeth to have grown, chiefly by reaſon that the 
zins and puniſhments limited for ſuch great and notable offen- 
fes by the laws and ſtatutes of this realm before this time have been, 
and yet are ſo ſmall, mild and eaſy, &c. fo that ſtatute takes notice, 
that forging of writings was puniſhable by law before that ſtatute, 
that is, by the common law; for it ſays, by the laws and ſtatutes 
of the realm, And they farther ſaid, that this was not a new 
point, and that they relied on the caſes which had been cited by 
the counſel for the King. 5 Mod. Rep. 137. 1 Salk. 342. The 
defendant was indicted for forging or cauſing to be forged a bill of 
lading; and this was at common law, as appears in 5 Mod. 137. 
The King verſ. Stocker, the court held the indictment ill for in- 
certainty, but not becauſe the offenſe was no forgery at common 
law, and not puniſhable. 1 Sid. 278. The King verſ. Ferrers. 
The defendent was indicted and convicted for forging an acquittance, 
the record of which is in Tremarne's Intr. 129. where it appears to 
have been an indictment at common law, and the defendant was 
fined, and bound to his good behaviour, Raym. 81. Farr's caſe. 
| Indictment at common law, for forging a warrant of attorney, and 
judgment of fine, and pillory, and impriſonment. 2 Sid. 71. 
Dudley's caſe, for forging the entry of a marriage in a regiſter, 
Rex verſ. Penny, &c. Intr. H. 20 Car. 2. B. R. Crown off. Roll. 
21, indictment for forging a general releaſe at common law. Hi. 
34 Car, 2. Rot. 3 5. The King verſ. Sheldon, Indictment for 
forging a bill of exchange at common law, and judgment againſt 
the defendant. And lately a caſe of the ſame nature between the 
King and Ward, and conviction at the Old Baily, [That was the 
preſent defendant's brother.] The defendant eſcaped, and has not 
been took fince. Stiles 12. Savage's caſe, for forging of letters of 
credit, and alſo for a cheat. 1 Sider. 142. The King ver/. 
Dekins, for forging a protection of Sir A. A. C. 1 Salk. 400. The 
King verſ. Yarrington. And Forteſcue juſtice cited the Queen verſ. 
Traverſe, which was an indictment at common law, for forging 
the indorſement on an army debenture ; for it was indorſed to Brid- 
gelt Gradon, and the defendant altered the name, and made George 
Cradon, and judgment was given againſt the defendant. 


As to the objection made from the caſes for words, the reaſon 
for thoſe caſes was, becauſe it did not appear, what the writing | 
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was that was forged, and it might be a writing of no mY 
quence, or that could prejudice no body, and the rule was at thut 
time to take words in mitiori ſenſu. But the chief juſtice fad 

} 


he apprehended, if the cafe of Vennor verſ. Wootton, Cr. Eli. 166 


was to be adjudged now, it would be adjudged otherwiſe than it 
was; for it appears by the words, a forging of writing was meant 
whereby the forger had prejudiced his ſiſter, for he received the 
rents by reaſon of that forgery, which were due to his fiſter 
which imported a complete forgery ; and whether the writing Was 


a letter or other writing, the ſcandal was the ſame : and the caſ- 


relied on, as cited by Croke, as adjudged 3 Ez. before 5 Els 


in Yu. 146. was of the ſame caſe as Cro. Elix. 166. which was in 


32 Flix. long after the ſtatute of 5 Elig. As to the objection rai. 


ſed from the ſtatute of 33 Hen. 8. c. 1. that if ſuch fort of forge. 


ries as theſe were puniſhable at common law, that ſtatute was whne. 
ceſſary: the court ſaid, that that ſtatute did not create new offen- 
ſes, for the crimes therein mentioned were crimes at common lau, 
but it increaſed the penalty. 2. Upon that ſtatute no fact was pu- 
niſhable, but where the offender had carried his fraud into execution, 
and got the money or goods into his poſſeſſion, whereby the party 


defrauded was actually prejudiced. But a man is puniſhable for x 


forgery, if it may be prejudicial, though the miſchief is prevented 
be the diſcovery of the forgery. And that therefore is an anſwer to 
another objection made by the defendant's counſel, that it does not 
appear, the duke of B, was aQually prejudiced; it not being averred, 


that the delivery of the allum was avoided in fact by this forged in. 


dorſement ; for if he might be prejudiced by it, that makes the for- 
gery an offenſe, for which an indictment would lie at common 
law: as if A. forges a bond in B.'s name, though B. is never obl:- 
ged to pay the money, an indictment without all queſtion will lie 2 
common law. And for theſe reaſons the court were clear of op: 
nion, that this offenſe, of forging an indorſement on the back of 
the certificate, whereby the duke of B. might be defrauded of the 


(1 


mon law. 


allum, was a forgery, for which this information will lie at com. 


The next objection the defendant's counſel made was, that i 
the offenſe was a forgery puniſhable at common law, yet the fil 
was not ſet out in this information ſufficiently, for the court to 


found a judgment upon: for unleſs the defendant was chargeabl 


to deliver the allum at the time when he made this forged indorſe 
ment, there was no poffibility the duke of B. could be preſu- 
diced by it, nor can it be ſaid to be done to avoid the delivety d 
the allum. As it ſtands upon the information it is, Memorandun, 
"That the Attorney General, Wedneſday proxime poſt tres Trin. 11 0% 
[which was in Trin, term 1715.] comes and informs the on 
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chat the deſe ndant onerabilis exiſtens ad deliberandum 315 tons of al- 
lum to the duke of B. ad certum diem jam praeteritum, he the ſaid 
Jefendant, contriving and intending the faid duke of the ſaid allum 
to defraud, & ea intentionè to avoid the delivery of the faid allum, 
I Feb. 11 Geo. {which was in Feb. 1724.] forged the indorſement, 
&c, So that the onerabilis ext/tens muſt refer to the exhibiting the 
information, which was long after the forgery; and if fo, then 
the defendant does not appear to. be chargeable to deliver the allum 
when the forgery was committed ; or if it does refer to ad diem jan 
practeritum, it is liable to the ſame exception; though theſe words 
ſeem to make it worſe, as making it more uncertain. But they 
inſiſted, it could not refer to 1 Feb. 11 Geo. by any grammatical 
conſtruction, and the rather becauſe before the time of the forgery 
is laid, a new ſentence is begun by the zþ/e idem Tobannes Ward 
nachinans ef intendens, Sc. But the information ſhould have gone 
on, et ſic onerabilis exiſtens the 1 Feb. 11 Geo. did. forge, &c, And 
for this Gr. Jac. 214. Sit Nicholas Point's caſe was cited, as a caſe 
in point, where in an indictment for a forcible entry it was laid, 
that ſuch a day and year the defendant entred into ſuch lands, ex- 
ens liberum tenementum of J. B. and with force expelled him; 
and judgment was reverſed, for not ſaying adtunc exiſtens, for it 
might be the freehold of J. B. at the time of the indictment, and 
not at the time of the entry. Cro. Fac. 639. Bridge's caſe, Palm. 
426. Turner's caſe, and 2 Roll. Rep. 65. Ailing's caſe, agree with 
 Piint's caſe. Dier 164. 6. They relied alſo much upon the caſe 
of the King verſ. Kmght, H. 11 V. 3. B. R. 1 Salk. 375. where 
an information was againſt the defendant, for that he ex:ftens nuper 
receptor generalis of the cuſtoms, falſly ſuch a day indorſed exche- 
quer bills, quaſi receptas pro cuſtumis, Sc. and the fact with which 
he was charged being no offenſe if it had been well laid, unleſs he 
was receiver general, &c. at the time when he indorſed the exche- 
quer bills, Sc. the whole court held the information ill, becauſe it. 
Was nuper receptor, and held it could not be made good by inference 
or intendment, but that a criminal charge ought to be expreſs, and 
not to be made out by argument; and after a verdict in that caſe 
the judgment was arreſted. And therefore the defendant's counſel 
inſiſted, the information was naught, and no judgment could be 
given againſt the defendant upon it. | 


But to this it was anſwered by the counſel for the King, and 
held by the whole court, that it did ſufficiently appear, that the 
defendant was chargeable to deliver the allum at the time when he - 
made this forged indorſement. For the forgery being laid to be 
done 1 Feb, 11 Geo. and the forgery being laid to be, ea intention 
to avoid the delivery of the allum, it is the ſame as if it had been 
laid, Fe onerabilis exiſtens he had the 1 Feb. 11 Geo. forged the in- 
- = — dorſement; 
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1 Salk. 377. 
The Queen 
verſ. Smith. 


48 5 Phil. & Mar. c. 8. for taking a woman out of the cuſtody of 


the crown it was moved in arreſt of judgment, that tis not ſaid, that 


there was a proper Latin word for tons by weight, the Anglia 
would not help it. But it was over-ruled, becauſe dolium in Lit 


ä 8 


dorſement; which the counſel for the defendant agree, would have 
been good. And the exiſtens onerabilis referring to the perſon, ſhall 
not refer to the time of exhibiting the information, but the com. 
mitting the offenſe. So is Cyo. Jae, bog, Jobnſon's caſe, and 
2 Lev. 179. the King ver/. Moore, in an information on the ſtatute 


the guardian, it was ſet out, that the defendants exiſtentes above 
the age of fourteen years, took A. then being a virgin unmarried 
and poſſeſſed of goods, and ſeiſed of land, of a great value, out of 
the cuſtody of her mother, contra formam ſtatuti: after verdi for 


the defendants at- the time of the taking were above the age of four. 
teen years, for the exiſtentes refers to the time of the information 
exhibited, and not of the taking, as in the caſes of forcible entry, 
exiſtens liberum tenementum refers to the time of the indictment, and 
not of the entry. Sed non allocatur : in thoſe caſes the exiſten 
follows the verb, v:z. ipſum d:ſſeifruit of ſuch land, exiſtens liberun 
tenementum, and therefore might be only the freehold after the dif. 
ſeifin ; but in the cafe of Moor the exiſtens preceeds the verb cope. 
runt, and fo refers and is tied up to the time of the taking. 


Another exception was taken to the. information, that it was not 
ſhewn, how the defendant was chargeable to deliver the allum, 
whether it was by obligation, deed, Cc. for it ought to appear to 
the court, that they might judge, whether he was chargeable or 
not. But to this it was anſwered, that the forgery was the git of 
the information, and that this was but an inducement to it; and 
that there was no manner of neceflity, to ſhew how the defendant 
was chargeable to deliver the allum. And of that opinion was the 
whole court. : / 


Another exception was taken to the information, that the word 
tons in the written certificate, relating to allum, imported a mes 
ſure by weight, but in the information it was laid ſo many da 
Anglice tons; whereas the word dolium properly ſignified a liquid 
meaſure, as a hogſhead, but not a meaſure by weight; and ſino 


tleton's dictionary ſignifies a ton; and fo in Townſend prepar. &. 
145. for a ton by weight both fonna and dolium are put. Anothe! 
objection was taken, that the information uſed the word contri 
fecit, whereas it ought to be controfecit. But it was held good; 
and ſo is Co. Intr, 360. for counterfeiting the coin, contro 
cerunt, | —— — : 


Mr, 


* 
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Mr. Filmer for the defendant took a farther exception to the firſt 
information, that the inſtrument was not laid to be publiſhed a8 
well as forged. For the making and not publiſhing any ſuch wri— 
ting, is not puniſhable at all. Sheph, epitome 610, and the prece- 
dents are to lay a publication. Meſt's precedents 108. 6 preced. in 
Tremaine's entries, all at common law. And though the ſecond 
information lays a publiſhing, yet it does not refer to the inſtru- 
ment in the firſt information, for it is not ſaid he did publiſh idem 
{criptum, but quoddam ſcriptum ; nor is it faid, he publiſhed vr 
verum ſeriprum, as that of the King verſ. Teners is laid. Tremaine's 
entries 129. The caſe is ſhortly mentioned 1 Sid. 278. But as 
to this, the court held it not neceſſary, to lay a publication in the 
frſt information, for the forgery was puniſhable, though the party 
was not actually prejudiced, if he might be prejudiced by it, and 
therefore they held it good, though the information did not ſhew 


the duke was actually defrauded of the allum ; and for the ſame Dier 202. 


reaſon, there was no neceſſity to lay, that the writing was pub- 
blk. 


As for the ſecond information, the court being of opinion, that 
the firſt was good, it was not much for the defendant's ſervice, it 
there was a fault in the ſecond, becauſe judgment would be given 
_ againſt him on the firſt, However, Mr. Attorney General an- 
ſwered as to that, that this being an information for a forgery at 
common law, it was not neceſſary to ſay, he publiſhed it ut verum 
ſcriptum, that being only requiſite in proſecutions upon the ſtatute 
of 5 Eliz. c. 14. | : 


Mr. Strange for the defendant took another exception, that there 
was no entry on the record, that proclamation was made, if any 
body would inform the King's juſtices, &c. But that was pre- 
ſently over-ruled by the court, that ſuch proclamation was only 
for the benefit of the King, and the defendant was not prejudiced 
by the omiſſion ; and Coke Intr. 353. b. hath no entry of ſuch pro- 
camation. And judgment was given for the King; and the de- 
fendant Ward was ordered to ſtand in the pillory before We/tminſler 
hall gate, and fined 500 J. and committed to the King's Bench 
priſon, there to lie, till he paid his fine. oY | 
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Bindover ver. Sindercombe. 
Intr. Hil. 12 Geo. C. B. rot. 110 [i 


In ejectment N error upon a judgment for the plaintiff in the Common Pleas, 


the certainty after verdict and damages intire, the errors inſiſted upon were 
of the thing 


ought tobe the uncertain deſcription of the things in the declaration, for which 


ford, that the the ejectment was brought. And ſerjeant Chapple for the plaintif 
ſheriff may 
know how to 


give poſſeſion thing ought to appear to be ſuch, that the ſheriff might know, of 
thereof. what to deliver poſſeſſion : now here the ejectment is for illas parts 
meſuagi im Nether-Stowey et Over-Stowey in comtatu Somer ſet Prat. 
ditto, ſcilicet, unum locum vocatum a paſſage room, ex boreal! part: 
ejuſdem meſſuagii; but locum is altogether an uncertain deſcription of 
the thing, and cannot be helped by the vocatum a paſlage-room. 
The next error inſiſted on was, that the ejectment was for illam par- 
cellam areae antrorſum que. jacet et boreali occidentali parte ſemitae 
ducentis a porticu antrorſum ad coguinam praedictam [a coquina being 
mentioned before] and for parcellam areae muratae pone praedictun 
meſuagium quae jacet ex boreal: parte ſemitae ducentis a praedicto ne- 
ſuagio ad pomarium, and allo for illam parcellam pomarii quae jacit 
ex boreali parte bundae fore erect' a ſepe magni gardini verſus oriental, 
in directa linea trans pomarium et ex tranſverſo piſcinae, vocatae a 
mote, u/que ad pratum ad diſtantiam quadraginta et ſex pedun 
ver ſus auſtral. a foſſa quae ducit a mag no gardino ad latrinan; 
and alſo for illam partem piſcinae, vocatae a mote taliter ſeparatan 
per bundam praedictam quae jacet verſus boreal, and for unun 
clauſum paſlurae vocatum five acres, continens per ae/t1mationen 
quinquaginta acras, &c. And fſerjeant Chapple for the plaintiff in 
error argued, that cum is as uncertain as clauſum, and not fuch 
a proper deſcription of a thing, as the law took notice of, and 
therefore fell within the reaſon of Savel's caſe, 11 Co. 55. that 
parcellam areae, parcellas pomarn, partem piſcinae, were liable to tht 
ſame objection, and were the ſame as peciae terrae, But it was ad- 
judged, Moore 702. pl. 976. Palmer verſ. Humpbry, that an eject 
ment could not be maintained for peciae terrace, and the judgment 
given for the plaintiff in that caſe was reverſed. Nor would al 
ejectment lie for clauſum vocatum dovecote-cloſe,. containing three 
acres, but that the ejectment ought to be of ſo many acres of land 
or meadow, Cc. 11 Co. 55. Savel's caſe : which was agreed bf 
Shower 254. Holt chief juſtice to be law, 1 Salk. 254. in the caſe of Knigit 
againſt Syms; and there the ejectment was for five cloſes of arabi 
and paſture, containing twenty acres, and there judgment was at 
reſted. And Mr. Fazazerley for the plaintiff in error any” a cal 
4 — etween 


in error laid it down as a ſettled rule, that the certainty of the 
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between Hold faſt and Wright, where in ejectment brought for a 


cloſe of meadow called Partridge Lees, containing acres more 


Holdfaft ver, 
Wright, 


or leſs, judgment was arreſted laſt Mzchaelmas term by the Common 
Pleas, becauſe the certainty of the acres ought to appear in the 


declaration : but the more or leſs made this declaration uncer- 
tains 


But as to the exception to the declaration, that the ejectment did 


| not lie for the locum vocatum a paſſage-room, the court held the 


declaration was good; for a part of a houſe called locus, with a 
name, as here the paſſage-room, and further aſcertained in which 
part of the houſe it lies, is ſufficiently aſcertained, to enable the 


ſheriff to deliver poſſeſſion. ' And fo it is adjudged in point in the 


exchequer-chamber, Hutchinſon verſ. Puller, Hil. 34 Car. 2. C. B. 
where the ejectment was brought for a place called the very, and 


judgment given for the plaintiff in the King's Bench was af- 


firmed. | 


As to the exceptions of parcella areae, parcella pomarii, partem 
piſcinae, &c. the court held, they were certain enough, becauſe they 
| were deſcribed by the abuttals ſufficiently, vis. parcella areae an- 

trorſum quae jacet, &c, as in the declaration. But as to one of 
| the abuttals, vg. z//a parcella pomarii quae jacet ex boreal: parte 
bundae fore erect' a ſepe magni gardini verſus oriental. in directa linea 


trans pomarium, et ex tranſuerſo piſcinae vocatae a mote, uſque ad pra- 


tum ad diſtantiam quadraginta et ſex pedum ver ſus auſtral. a foſſa 
quae aucit a magno gardins ad latrinam, it was objected by the 


| counſel for the plaintiff in error, that that abuttal could not aſcer- 


nin, what parcel or part of the orchard was intended to be de- 
| ſcribed. by the declaration, becauſe it referred to a boundary to be 
erected, hunda fore erecta, which no body could gueſs what it was 
to be, But as to this the court were of opinion, that this was cer- 
tain enough ; for though the boundary was ſaid to be erected, yet 
this being after a verdict, they could not intend, but that evidence 
was given upon the trial, to ſupport this deſcription, and that 
though the boundary was not perfectly erected and compleated, 
there were ſome marks, where it was deſigned to be erected : 
however, that the laying it from the bound to be erected from the 
hedge of the great garden verſus oriental. in a direct line trans poma- 


rum, Sc. uſque ad pratum, &c. ſufficiently aſcertained the parcel. 


of the orchard, for which the ejectment was brought, and that the 
ſheriff might be thereby well directed to deliver poſſeſſion. To this 
deſcription another exception was likewiſe took by the counſel for 


the plaintiff in error, that it was laid to be ex tranfoerſo prſeinae do- 


catae a mote, whereas that is not a proper word for a mote, for pi- 
ina only fignifies a place to keep fiſh in; but it ſhould be 40 
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this it was anſwered, that though piſcina might ſignify a place to 


ſturae vccatum five acres, containing by eſtimation five acres. And 


$.C.- 2 Strs. 
739. 5 
Information 
was amended 
after a plea 
in abatement. 


of what ſort of land it was, whether arable, meadow or paſture, 


appears by the book to be, becauſe it was not ſhewn, how many 
_ acres there were of arable, and how many of paſture. So is Cry, 


not carried on by the crown. The defendant ſhall have coſts tor 


dant an imparlance. Friday, Febr. 3, 1726. 


which more properly ſignifies a mote; and this goes to another part 
of the declaration, viz. partem piſcinae vocatae a mote. But tg 


keep fiſh in, yet this might be fo, and yet have the name of or 
be called a mote ; and therefore it was well enough. _ 


The laſt exception was, that the ejectment was for clauſum pq. 
for this they relied upon Save/'s caſe as in point, which Holt af. 


firmed was law. But to this it was anſwered, that Savel's caſe 
did not come up to this, for in Savel's caſe there was no mention 


— 


which ſeems to be the beſt reaſon for that judgment; but here it is 
ſaid paſture : and therefore after Save/'s caſe, Cro. Jac. 43 5. Wike 
verſ. Sparrow, an ejectment for two cloſes, called higher Gutuell 
and /owwer Guhkwell, containing three acres of land, without ſhewing 
what every cloſe contained, it was adjudged for the plaintiff: and 
as to the judgment in Savel's caſe, in 2 Ro. Rep. 167. it is faid, 
that judgment was given on a ſudden. And as to the caſe cited out 
of Salkeld 254. Knight verſ. Syms, the reaſon of that judgment 


— Mes © for. — 3 or. A. SS: 


— 


Car. 573. Martin verſ. Nichols. And judgment was affirmed by 
the unanimous opinion of the court, Jan. 31, 1726. As to the 
caſe cited of Holdfaſt verſ. Wright, quaere if it was ſo adjudged, 
for I ſhould have taken it to be well enough ? | 


— 


— 


| The King ver. Seawood. 


N information was filed againſt the defendant by the addition 

of generoſus, for a challenge. The defendant pleaded, that 

he was a ſurgeon, &c. And upon a motion for leave to amend 
the information, a rule was made, to ſhew cauſe, Cc. and upon 
hearing counſel of both ſides the rule was made abſolute, for amend- 
ment of the information upon payment of coſts, this being a {ut 


not going to trial, where the proſecution is not by the King. Tix 
King verſ. Jobnſm, cited by my brother Forteſcue. In the caſe di 
the King verſ. Tutchin, there was a plea of iſnomer in abatemen!, 
and the Attorney General had leave to amend, and gave the deter- 


— 


| 


yer 
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The inhabitants of Woodend in the pariſh of Blakeſley 
in the county of Northampton ver/. the inhabitants 
of Paulſpury in that county, 


Ef 
THEORY 
5 


WO juſtices of the peace of the county of Northampton by s. C. 2 Stra. 
their order dated the 19th of March, 12 Geo. 1725, removed 746. 
| Fiz. Buncher a poor perſon from the pariſh of Paulſpury to the * child may 
endſhip of Woodena, as the place of her laſt legal ſettlement. E 
Which order was delivered into the general quarter- ſeſſions held with the mo- 
for the county of Northampton, 19th of April 1726. by the two ory hare 
juſtices: at which ſeſſions the inhabitants of Moodend appealed . 
| acainſt the ſaid order: after hearing which appeal the ſeſſions ſtated 
the fact ſpecially, viz. that it appeared to that court, that Fohr 
Buncher rented an houſe and ſome cloſes at Moodend about 30 /. 
per annum, and inhabited the ſaid houſe for ſeveral years, and died 
inſolvent, and left a widow and one daughter, whoſe name is 
Eliz. Buncher ; the widow ſoon after removed into Paulſpury, 
into a meſuage or tenement about 40 s. per annum value, and ſome 
lands about 10 /. per annum, that was her own eſtate for life, both 
houſe and land being copyhold, and took her ſaid daughter with 
her, then about the age of fourteen years; and the daughter lived 
with her mother at Paulſþury above two years in the ſaid meſuage 
or tenement ; but the mother let the ſaid land to a tenant; where- 
upon this court is of opinion, that the ſaid Elig. Buncher is ſettled 
at Woodend, the place of her father's ſettlement, and not at Paul- 
fury, where ſhe lived with her ſaid mother as aforeſaid, and there- 
fore do confirm the order above recited for ſending her to Moodend. 
And theſe orders being removed into the King's Bench by certiorari, : 5 
Mr. Reeve moved laſt term to quaſh them, becauſe it appeared by 
the fact ſtated, the laſt legal ſettlement of Eli. Buncher was at 
Paulſpury, becauſe the mother being a widow, having gained a 
new ſettlement after her huſband's death, the daughter gained a 
ſettlement alſo, as part of her family. And there is no difference 
between a father's gaining a ſettlement and a mother's in ſuch a 
caſe as this, for the mother is obliged to provide for her children 
after her - huſband's death, as the father was when living; and ſhe 
could not leave this daughter behind her, neither could ſhe be re- 
moved from her. But if after the husband's death ſhe had married 
a man ſettled in another pariſh, though her children by her former 
husband muſt have gone with her for nurture, yet they would 
| have been no part of her ſecond husband's family, and therefore 
would have gained no ſcttlement thereby in the pariſh where the 
| d Z xs father 
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the peace of Surrey by their order dated the 2 5th of January 


father in law wan ſettled. And for this he cited the caſe of the 


tlement gained by the mother. In the firſt caſe it had been ad. 


inhabitants of St. Catherine's near the Tower, and the inhabitants 
of St. George's Southwark, as a caſe exprelly in point; and: ſuch 
orders as theſe were quaſhed, Mich 1 Geo. 1714. for the reaſon; 
by him before alleged, | 3 


But Mr. Chauncy for the inhabitants of Paulſpury ſaid, the dif 
ference was, between a ſettlement gained by the father, and a fer. 


judged, the ſettlement of the father gained his children a ſettle. 
ment; though Holt at firſt doubted of that, 2 Salk. 528. between 
the inhabitants of Cumner and Milton. But there was not the 
ſame reaſon as to the mother's ſettlement, becauſe the mother was 
not obliged to take care of the children. 


The court ordered the copy of the orders in this caſe, and of 
the caſe of St. Catherine's and Sf, George's that was Cited, to he 
delivered to them, and that it ſhould be ſtirred again this term, 
And upon reading the orders relating to SF. Catherine's and St 
George's, cited by Mr. Reeve, they were thus. Two juſtices of 


1713, removed Lydia, Elizabeth, Anne, Catherine, James and 
Samuel Cloyd, from the pariſh of St. George Southwark in Surrey 
to the pariſh of Sr, Catherine near the Tower in Middleſex, as the 
place of their laſt legal ſettlement; and upon an appeal to the 
quarter-ſeſſions of Surrey, held at Ryegate 6 April 1714, they 
made a ſpecial order, v7Z. reciting the order of the two juſtices: 
now upon examination of witneſſes upon oath it appears to this 
court, that the ſaid Lydia Cloyd, aged ſixteen years, Elrzabeth 
Cloyd, aged fourteen years, Anne Cloyd, aged ten years, Catharme 
Cloyd, aged eight years, James Cleyd, aged four years, and Sami 
Cloyd, aged three years, were the ſons and daughters of J 
Cloyd and Lydia Cloyd, which ſaid Jobn Cleyd the father at the 
time of his death was legally ſettled in the ſaid pariſh of &. (o- 
tharine, and there died, and that none of the ſaid children have 
by any act of their own gained any ſettlement diſtin& from the 
ſettlement of their father; but that after his death Lydia the 
widow and the faid fix children went to dwell at the faid pariſh 
of St. George Southwark, where ſhe took a houſe of 12 J. per 
annum, and lived in the fame above four months, and paid the 
Queen's tax, but never paid any rent to her landlord : now upd 
hearing, Sc. this court is of opinion, that the ſaid fix children, 
not having gained any ſettlement themſelves, are ſettled at the 
ſaid pariſh of St. Catharine, where their father Jobn Cloyd nov 
deceaſed had his laſt legal ſettlement ; and gained no nenn by 
. | VIIg 
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8. C. Barnard, MHipman brought a writ of error upon a judgment in an indili. 
O 7atus aſſunpfit brought againſt him by Letbieullier in the Com- 


14. 
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111 


Shipman against Lethieullier, 


mon Pleas, by nihil dicit, and writ of inquiry executed, and 
final judgment given againſt him for 1295. &c. and aſſigned the 
general errors, and alſo that there was no writ of inquiry of da- 
mages between the ſaid parties to the ſaid plea, or inquiſition there- 
upon taken, filed or remaining upon record in the Common Pleas, 


returnable in praedicto craſtino aſcenſionis anno regni domim regis 0 
duodeci mo, in termino Paſchae anno, &c. duodecimo: whereupon he a 
prayed a certiorari, directed to the cuſtos brevium of the Common k 
Pleas, to certify, Sc. To which the cuſtos brevium of the Com- 0 
mon Pleas returned, quod non habetur aliquod breve de inquirendo de if 
damnis et inquiſitio ſuperinde capta inter partes praedictas de placit f 
praedifto in cuſtodia ſua vicecomiti London directum returnable in Will © 
craſtino aſcenſianis Domini praedicti termini paſchae de records ff: Ve 
latum, Sc. Upon which the defendant in error Lethieullier ſug— re 
geſts, that there is a writ of inquiry of damages between the parties Wi 0 
in the ſaid plea in the cuſtody of the cuftos brevium of the Common i 
Pleas de termino paſchae praedifto de recordo affilatum, and prays 7 
another certiorari, &c. To which the cuſlos brevium of the Com- 
mon Pleas returned, quod ſcrutatis brevibus de inguirendo de damm de 
ipſius domini regis vicecomiti London directis in cuſtodia ſua « b 
recordo affilatis de termino paſchae anno regni ſui duodeci mo, et r E 
tornabilibus in craſtino aſcenfionis Domini in dicto termino, habetur al 
quoddam breve de inquirendo de damnis vicecomiti London directun thi 
inter partes infranominatas de placito infraſcripto in cuſtodia jus de 
praedicti termini et retornatum de recordo affilatum cum inquiſitib ma 
ſuperinde ; and then ſets out the writ of inquiry, and the inquil- det 
tion, Sc. which warranted and agreed with the record. And is 


thereupon the defendant in error pleaded, in null eſt erratum. And 
| ſerjealt 


— — 
* 


ſerjeant Richard Comyns for the plaintiff in error inſiſted, that the 
judgment onght to be reverſed, becauſe the cuſtos breyzum could not 
return upon the ſecond rertiorari a fact in every particular contrar 
to his return upon the firſt certiorari, as here he has done. And 
the court cannot tell to which return to give credit, there bein 
the ſame reaſan to give credit to the return of the firſt, as of the ſe- 
cond certiorari. And therefore it does not appear certainly to the 
court, that there was any writ of inquiry and inquifition, to in- 
Juce them to affirm the judgment: and he cited 1 Leon. 22. Dar- 
rell werſ. Thin, and 170. Sed nan allocatur; for here being a po- 

fitive return of a writ ef inquiry, which warrants the record, they 

will take that to be true. And judgment was affirmed May the 

22d, 1727. See Cro. "Fac. 130, 131. Markham ver /. Beſſum, Cro. 

Fac. 597. Jahns verſ. Bowens, 1 Salt. 266. Note, Fortefeue 
juſtice ſaid, the cafe of Overton wer}. Broker, M. 12 Geo. B. R. wag Overton verl. 
the ſame caſe, except that that was in the caſe of an original writ; — 

but I did not remember that caſe. 


Monk verſ. Cooper. 


ROger Monk aſſignee of Philip Gulton and Elizabeth his wife, S. C. 2 Strs. 


ſurviving executrix of Margaret Saunders, brought an action of 723: 


Where there 


covenant for non-payment of rent for a houſe upon London Bridge, is a covenanc 
and declared, that Margaret Saunders, 30 Auguſt 1714. being poſ- to pay rent, 
{ſed of the demiſed premiſſes for a term of fixty years, which zenden es 


. 3 | though the 
commenced in 1695. leaſed the ſame by indenture to the defendantieſſce bas ns 


from Lady day 1716 for twenty-one years, rendring yearly during the Pray rig. 


ſaid term of twenty-one years from and after the commencement 
thereof 2 5 J. per annum, payable quarterly; that the defendant co- 
venanted by the ſaid indenture, that he, &c. would pay the ſaid 
rent to the ſaid Margaret, her executors, adminiſtrators and affigns, 
during the ſaid term, after the commencement thereof; that the 
defendant entred, and held the premiſſes till the 3oth of Sep- 
(ember 1726. that Margaret Saunders being poſſeſſed of the re- 
verſion made her will, and the ſaid Eligabeth, and another fince 
| deceaſed, her executors, and died 17th Nev. 1714. then they 
let out, that the will was proved, &c. and Philip Gulton and 
Elizabeth his wife December 21, 1725. bargained and ſold and 
aligned all their intereſt in the reverſion to the plaintiff, of which 
the defendant had notice, &c. then the breach is affigned in the 
defendant's not paying the rent at the ſeveral quarter-days, Chriſt- 
mas 1725, Lady day, Midſummer, and Mzchaelmas 1726, The 
defendant prayed oyer of the leaſe, which being ſet out, among the 
other covenants there was a covenant from the defendant, that he 
would keep the demiſed premiſes during the ſaid term, except the 
— e 2 i — 


the leſſor. 
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ſame ſhould happen to be demoliſhed or damaged by 5 
would ſo deliver them up at the end of the term, except as before 


excepted. Then the defendant pleads, that before Michaelny, b 
1725, and during the defendant's occupation of the premiſſes, dig. f 
20th Sept. 1725, the demiſed premiſſes againſt the defendant's will it 
igne conſumpta fusrunt, and were not rebuilt by the ſaid Philip, El. E 
Zabeth and Roger, or any of them, for a whole year next follow. c 
ing Mich. 1725. neque habuit aut habere potuit idem Thomas al. / 
quem uſum, beneficium, aut occupationem inde durante toto tempyr, 0 


pracdicdo, and therefore prays judgment, if he ought to be charge 
with the rent for thoſe four quarters. The plaintiff demurred, and 
the defendant joined in demurrer. Mr. Strange argued for the de. 
fendant, that the rent was payable only for the enjoyment of the 
demiſed premiſſes, and therefore ſince he was hindred enjoying 
them, by their being burnt down, for which he was not to an- 
ſwer, nor obliged to repair by his expreſs covenants, but it belonged 
to the plaintiff to rebuild them; it would be extremely hard t 
make him pay the rent for the time he could have no enjoyment 
nor uſe, nor benefit of them. Sed fora curia contra, that the de- 
fendant was bound by his expreſs covenant, to pay the rent during 
the term. And judgment was given for the plaintiff May 12, 

Sd od | 3 DT 


"THe King againſt Philip Wyatt. 


Conviction for HE defendant was convicted by lord Barrimore a juſtice of 
Killing game. peace for the county of Cheſter, for that he not being qual. 
fied according to the ſtatute, the 2d of Jan. 13 Geo. at the will of 

Mottram Andrews in the ſaid county, two greyhounds for killing 

and deſtroying game 2/hicite in cuſtodia ſua habuit et adtunc et 1hidem 

zſus fuit to deſtroy the game, contrary to the ſtatute ; for which 

he was adjudged to forfeit five pounds. This conviction: being re- 

moved by certiorari into the King's Bench, Mr. Fazakerley fot 

the defendant took an- exception to it, that by the ſtatute of 

g Ann. cap. 14. an act for the better preſervation of the game, up- 

on which ſtatute this conviction is grounded, by par. 4. one 

half of the 5/. forfeited is to be paid to the informer, and one 

| Half to the poor of the pariſh where the offenſe is committed. 

But in this caſe it does not appear, that the offenſe was committed 

in any pariſh, for both the information and the oath of the witnel 

allege the offenſe to have been apud villam de Mottram Andrews il 

comtatu Ceſtriae, and the judgment of the juſtice is, quod mil 

praęfato juſticiario conſtat, quod praedifius P. W. eſt culpabili 

de praemiſſis praedidtis in informatione praedicta ſpecrficatis et ® 

zmpojitis modo et forma prout in et per informationem praedictam i 
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uper tus allegatur. But there does not appear to be any ſuch periſh 

as Mottram Andrews, and conſequently the poor of the pariſh will 

be deprived of their moiety of the 5 J. forfeited. Sed non allocatur ; 

for per curiam, if there was ſuch a pariſh as Mottram Andrews, 
it ſhall be prima facie intended to be co-extenſive with the ville. 

But if the offenſe was committed in a ville, which was extra-paro- 

chial (which may be) then the informer will have the whole penalty. 

And the conviction was affirmed, May 13, 1727. per totam 

curiam. 1 


The King againſt the commiſſioners of ſewers for the 
levels of Tendring, Lexden and Winſtree, in the 
„ ESSE T 


A waa bearing Zefte the roth of February, 12 Geo. return- S. C. 2 Stra, 
able Wedneſday proxime poſt quindenam Paſchae was directed to 793, „0 
the defendants, commanding them to make a rate upon the occu- _—_ _ 
piers of lands within the hundreds of Lexden and Winſtree, to mandamus, 
reimburſe Daniel Bayley expenditor of thoſe hundreds 3491. 55. 

84. which he had disburſed, and had been allowed him by the 
commiſſioners on his account. To which the defendants returned, 

that 25 Nov. 1721. they made a rate upon the occupiers of lands 

within the levels of the hundreds of Lexden and Winſtree, within 
the limits of their commiſſion, for 799 l. 175. 4d. &c. which 

when collected will be ſufficient and applicable to repay the ſaid 

Daniel Bayley the faid 349 J. 55. 8 d. which rate they cauſed to be 

delivered to the collector, &c. with the privity and conſent of the 

ſad Daniel Bailey, to collect and levy, Cc. for the uſes afore- 
aid, which rate is ſtill in force: then they further return, that the 
King the 17th of Jan. the ſecond of his reign, by his letters pa- 
tent appointed them commiſſioners, Sc. which commiſſion, not 

being ſuperſeded, by virtue of the ſtatute expired and determined 

17th of Feb. 12 Geo. and that the mandamus was delivered to them 
2 Feb. 12 Geo. et non antea; quodque propter temporis brevitatem 

ante expirationem et determinationem commſſionts noſtrae praedittae 
executionem brevis five praecepti illius facere non poturmus, prout inte- 

rius nobis praecipitur. And the court were of opinion, that this re- 

turn was good, becauſe the time was too ſhort for the commiſſioners 

to make a new rate, And if a peremptory mandamus ſhould be 


granted, the commiſſioners could not now make a rate, the com- 
milſion being expired. 5 
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Words ac- 


tionable. 


1480 


Eaſter Term 13 Georgii regis. 


Stanton ver/. Smith. 


s. e. Sn. TN an action upon the caſe for words, the plaintiff declared, tha 


L he was a perſon of good name and condition, and now is, and 
at the time of ſpeaking the words aftermentioned, and for ſeven 
years before, was a brewer, and in that trade got his livelihood and 
great gains, and always paid his debts to the full without any com. 
pounding ; the defendant maliciouſly intending to bring the plaintiff 
into diſcredit, and to bring him into diſgrace with all the King's 
ſubjects to whom he was known, the defendant the 4th of 084, 
13 Geo. at, &c. ſpoke ſeveral falſe and ſcandalous words (men- 


| tioning them particularly in the declaration, and laying them ſeve- 
ral ways) of the plaintiff, ad damnum 200 J. The defendant as to all 
the words in the declaration, except theſe, vig. He is a ſorry pit. 


ce ful fellow, and a rogue, he compounded his debts at five ſhillings 
„ in the pound,“ pleaded not guilty, whereupon iſſue was joined, 
and as to thoſe words the defendant demurred, and the plaintiff 


Joined in demurrer, Mr, Theed for the defendant argued, that 


theſe words were not actionable, for there is no colloquium laid of his 


" He cited Noy 77. Marſhall verſ. Allen. He is a baſe bro- 
ken raſcal, and hath broken twice, and I will make him break 2 


third time. The court ſeemed to be of opinion, that the wordz 
were not actionable, and a rule was made for judgment for the de- 
fendant, unleſs cauſe, &c, [See the ſame caſe Latch 114. by the 
name of Hill's caſe, where it is ſaid, the plaintiff had not alleged 


he was a tradeſman, but that he was an honeſt ſubject, and got hi 
livelihood by buying and ry as and for that all the judges 


agreed that judgment ſhould be arreſted; but otherwiſe it had been 
if he had been a tradeſman.] He cited alſo 2 Salk. 694. You are a 


cheat, and have been a cheat divers years, ſpoke of a tradeſman, 


and judgment was arreſted. Savage againſt Robery. But we were 
all of opinion, that ſuch words ſpoke of a tradeſman muſt greatly 
leſſen the credit of a tradeſman, and be very prejudicial to him, and 


therefore that they were actionable. Judgment was given for the 


plaintiff, May . 
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Angus Mackleod wer. John Snee, Francis Pargiter, | 


William Beckin. 


9 


Intr. Paſch. 12 Geo. B. R. Rot. 137. 
b Intr. Hil. 11 Geo. C. B. Rot. 1763 et 1769. 


RR OR on a judgment given againſt Macleod in the Com- 8. C. $a. 
mon Pleas, in an action on the caſe brought upon ſeveral pro- 762. 


What is a bill 
of exchange. 


miſes againſt him by Sree, Pargiter, and Bechin; wherein they de- 
clared, that they, and one John Dundas and Charles Savers were 
merchants, '&c. and that the ſaid Jobn Dundas 25 May 1724, at 
London, &c, drew his bill. of exchange according to the cuſtom of 
merchants, dated at . Edinburgh, and the ſame day direQed it to 
the defendant by the name of captain Mac#lecd of the late brigadier 
Douglas's regiment of foot, et per billam illam requiſivit the defen- 
dant num menſem poſt datum ejnſdem billae ſolvere praefato Carols Sa- 
vers vel ordini novem libras et decem ſoli dos ſterling, ut ejus quarter. 


dimid. ſtipend. (Anghce quarter half pay) a 24 die Funi A. D. 


1724. uſque 25 diem Septembris ſequentem per advanceament. Anglice 


fer advance, prout per adviſamentum a praedifto Johanne Dundas; 


that Charles Savers indorſed the bill payable to the plaintiff's Sree 
Sc. for value received, of which poftea, wis. 5 June 1724, the 
defendant Mackleod had notice, and afterwards the ſame day and 


| year accepted it, &c. then they laid ſeveral other counts in the de- 


claration, Sc. The defendant pleaded non afjumpfr. And on trial 
| before lord chief juſtice Eyre the jury found a verdict for the plain- 
tiff, and 91. -10s. damages beſides coſts; and found as to all the 
other counts for the defendant. And judgment being given for the 


plaintiffs, Macęleod brought this writ of error. And ſerjeants 


Chapple and Whitaker argued for the plaintiff in error, that judg- 


ment ought to be reverſed, becauſe this was not a bill of exchange, 


but was an appointment, or an authority, or order for the defen- 


dant to pay the 9 J. 10s. As if one defire the caſhier of the Bank 
io pay money which would grow due for a dividend before hand, 


o this is only an appointment by an half-pay officer to the defen- 


dant, to pay by way of advance. In this caſe the drawer never 


intended to make himſelf chargeable by this bill, for it is not ſaid 
to be for value received.; fo that (they infiſted) this could not be a 
| bill of exchange as to the drawer; and if not, it cannot be ſuch as 
to the acceptor : ſor it muſt be a bill of exchange, if at all, both 
to drawer and acceptor. And they compared it to the caſe of J- 
celine verſ. Laſerre, © Pray pay out of my growing fabaſtence,” 
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ue defen- | N treſpaſs for breaking the plaintiff's houſe, and taking away: 


after iſſue 


Debt: it is a and keeping poſſeſſion for three weeks, &c. As to the force and 


e 
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1482 Eaſter Term 13 Georgii regis. 


Cc. no bill of exchange; [See before, 1362.] and to the caſe Jenn 
verſ. Herle, P. 10 Geo. B. R. 1724. © Pay to Mr. Jo. Herle 1945], ws 
on demand, out of the money in your hands belonging to the pw. 

« prietors of the Devonſhire mines, being part of the conſideratioi 
money for the purchaſe of the manor of Weſt Buckland,” ¶ Au 
1361.] On the other hand it was urged by Mr. Reeve and Mr, Fig, 
, #erley for the defendants in error, that this was a good bill of exchange 
And of that opinion was the whole court, for this bill was not 9 
able upon a contingency, nor out of a particular fund, and is maj, 
| Payable at all events, and payable to order, and is drawn upon the 
general credit of the drawer, not out of the half-pay, for it is Pay: 
able as ſoon as the quarter begins for the half-pay mentioned i 
the bill, which was not to be due till three months after. Any 
judgment was affirmed by my brothers Forteſcue, Reynolds and Pr. 
nn juſtices, and myſelf, May 2, 1727. | 


William Aſlett vez/. William Vincent. 
Intr. Fil, #4 Geo. R. Rot. 


dant demurs 1 great quantity of the plaintiff's goods then and there found, t 

Joined upon the value of 100 /. and converting them to his own uſe, and dilps 

4 injuria ua ſing of them, and diſturbing the plaintiff in poſſeſſion of his houk 

CO arms, and diſturbing the plaintiff in the poſſeſſion of his houſe, ant 

keeping him out of poſſeſſion, the defendant pleaded not guiiy, 
and iſſue was joined upon that; and as to the reſt of the treſpals the 
defendant juſtified, that he was ſeiſed in fee of the houſe, and be. 
ing ſo ſeiſed by indenture demiſed the ſaid houſe to Thomas Sanft 
for fifteen years, rendring . 34 /. per annum, &c. and for a yet 
rent due Lady day before the time when, &c. he entred, and d. 
{trained the goods, and gave notice, &c. for what he had diſtran- 
ed the goods, and after five days from thence with the conſtabl 
of the ſaid pariſh, &c. cauſed the ſaid goods diſtrained there to it 
appraiſed by two appraiſers, by the ſaid conſtable ſworn, &c. and 
after ſuch appraiſement, for default of payment of the faid rent, ant 
replevying the diſtreſs, he fold the goods for 15/. 135. 64. bell! 
the beſt price that could be got for the ſame, towards ſatisfaction d 
the rent. for which they were diſtrained, &c, prout ei bene haut 
which is all the reſidue of the treſpaſs, Sc. = 


The plaintiff replied, that the defendant de injuria ſua prifii 
abſque tali cauſa in his plea alleged, praedicto tempore quo, &c. Wi 
.arms domum praedittam fregit et intrauvit, et bona et — of 1 

| 1 | 1 7 aint 
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plaintiff, Sc. cepit, aſportavit, et in uſum proprium converttt et 
diſpoſuit, modo et forma the plaintiff ſuperius verſus eum queritur ; et 
hoc petit quod inquiratur per patriam, et praedictus Willi-lmus Vin- 
cent inde fimiliter, &c. and then the defendant dicit quod placitum 

1 hraedidtum of the plaintiff minus ſuffictens in lege exiſtit, and fo de- 

murs generally; and the plaintiff joined in demurrer. Serjeant Glyde 

for the defendant argued, that the replication was ill, becauſe the 
defendant by bis plea had ſhewed, that he entred into the houſe by 
authority of law, to take a diſtreſs for the rent; and as to the 
goods he made a title under that diſtreſs, and therefore according to 
8 Co. 67. Crogate's caſe, where the defendant claims an intereſt, or 

acts under an authority given by law, the plaintiff cannot reply ge- 
nerally, de znjuria ſua propria abſque tali cauſa, but they ought to 
be anſwered. In 1 Lev. 307. White againſt Stubbs, in treſpaſs for 
entring his cloſe, and taking his goods, the defendant juſtified the | 1 
taking damage feaſant: the plaintiff replied, de injuria ſua propria _ 
abſque tali cauſa, the defendant demurred ; and it was reſolved, 
that the replication was ill, the plea in bar containing a title; which 
he relied on as a ſtrong caſe, 7 5 
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Mr. Reeve for the plaintiff inſiſted, the replication was good; for 
the plea contained nothing but matter of fact; that the defendant 
did not make title to the goods, but only intituled himſelf to di- 
ſtrain them, and diſpoſe of the diſtreſs, as the ſtatute had directed; 

but that by the diſtreſs no property veſted in the defendant. And 
as to Crogate's caſe, 8 Co. 67. where it is ſaid, a particular anſwer 
ought to be given, where the party juſtifies under an authority gi- 
ven by law; he faid, Holt chief juſtice, in the caſe of Chance verſ. _ 
Weedon, which is now printed in 2 Salk. 628, denied that part of Sue, 70s. 
| Crogate's caſe, and held, that where the defendant juſtifies by au- 
thority by common law, or of a general act of parliament, de in- 
Juria ſua propria abſque tali cauſa, is a good replication. How- 
ever he ſaid, here the defendant's demurrer came after iſſue was 
joined upon the de izjuria ſua propria abſque tali cauſa, and there- 
tore was ill, And upon that the court held, they could give no 
judgment, May 12. 5 ; | 


— 


Anno regni 13 Geo. 1. et primo 


8 Mod. 307. 
Ante, 1376. 


Geo. 2. B. R. 


1727. 


Sarah Smith werſ. William Janes and James Baily. 


N 45 brought by the plaintiff as indorſee of a promiffory note 
againſt the defendants, the plaintiff declared, that the 28th of 
Feb. 1725. and long before, et continue poſted pucuſque, the 

* defendants were partners in via merchandizandi et conjunfin 
negotiatorum for their common advantage, and that the ſaid 28th of 
Feb. 1725, at, &c. the ſaid defendant William, for himſelf and the 
ſaid James his partner, made his promiſſory note in writing with 
his own hand ſubſcribed according to the ſtatute, Cc. bearing date 
the ſaid day and year, and delivered it then and there to one Peter 
Rich, by which note the ſaid William, for himſelf and the faid 
James Baily, promiſed to pay to the ſaid Peter or order ſeven 
months after date of the ſaid note 36 4, 5 s. for value received, &c. 
To this count (there being ſeveral other counts in the declaration, 
to which the defendants pleaded non aſſumpſerunt) the defendants 
- demurred generally. And ferjeant Glyde for the defendants inſiſted, 
that this note was not a negotiable note, nor indorſeable to the 
_ plaintiff, within the act of 3 & 4 Annas, cap. q. becauſe the plain- 
tiff had not charged in the declaration, that the defendant William 
had ſigned the note for him and the other defendant Bazly his 
partner. But per curiam, it is very good, for the plaintiff has faid, 
the defendant - Milliam made it for himſelf and his partner, and 
ſubſcribed it with his own hand, whereby he promifed for himſelf 
and partner to pay, which ſhews ſufficiently he ſigned it for himſelf 
and partner. And judgment. was given for the plaintiff, June the 


a oth, 1727. 


Monday 


Trin. Term 13 Geo. 1. & 1 Geo. 2. 


W 


Monday, Fune 12, Mr. Oneby being brought to the bar from 
Newgate, to hear the reſolution of the court, the chief juſtice de- 
livered the opinion of the judges, in the following manner. 


* 


"+ 0 
+58 * 
. 3 
- = p 
1 ; 56 
: —_— 
4 £ _ 2 
OY * * 
85 2 1 5 2 ws 
2 — 3 
* + 2 2 ; 
Eo 
4 2 3 1 
2 a 
n 
— rr 
*. : $I MALT GS OT — «PIE ates UT GS _ 
I 10 85 rn n 
Ve _ 4 — "AF. > = 
—. , — _ „ N 
r da rated — <ER ” >, * * 
— — dat x —— — 2 9A 


. 5 £ 7 * 3 
0 3 . n 3 CES > Bev 
A 2 I * AnAY 9 8 > 2 * * 5 
8 FEET „„ IT PF WES | 3 
— = #34 PFs S E 7 2 5 EY, F < Ln vu 
8 „ 2 22 8 
PPP. ³¹·1’ͥ w WRIT I 0G 8 . 
. FJ ·mm ̃ ! ̃ꝗ— kk, ᷑̃] ᷣ PI tp 07 8 
— — === a IEEE WET ELANY;T ISORE — 
95 — * — — — 
n 4 ARE AR ES. 


4 op IRS, 
. 8 6 
— — bg —— 
Nr 
—ů — — 
— 


The King ver /. John Oneby. 


' A T the general ſeſſions of the peace held at Hicꝶes hall for the S. C. 2 Stra. 
county of Mzddleſex 28th of February in the 12th year of 766. | 
his Majeſty's reign, John Oneby of St. Martins in the felds, Gent. . 
was indicted, for that he the 2d of February 12 Geo. at the ſaid 
pariſh, feloniouſly, voluntarily, and of his malice forethought, 
made an aſſault upon one William Gower, Eſq; and that he the 
ſaid John Oneby, with a ſword which he then and there held 
drawn in his right hand, the ſaid William Gower in and upon the 
left part of his belly near the navel feloniouſly, voluntarily, and of 
his malice forethought, did ſtrike and thruſt, giving the ſaid Vl. 
iam Gower then and there with the ſaid drawn ſword in and upon 
his ſaid left part of his belly near the navel a mortal wound, of 
which mortal wound the ſaid Milliam Gower lived in a languiſh- 
ing condition from the ſaid 2d of February to the zd day of the 
faid February, on which zd day of February the ſaid William 
Gnoer at the pariſh aforeſaid of the ſaid mortal wound did die; 
and fo the jurors find, that the ſaid Oneby the faid William Gower 
feloniouſly, voluntarily, and of his malice forechought, did kill, 
and murder. Which indictment being delivered to the juſtices of 
gaol-delivery for Newgate, the ſaid n Oneby was arraigned | 
thereupon, and pleaded not guilty. And upon the trial, which 
was had before Mr. baron Hale and Sir William Thompſon recorder 
of London, the jury found the ſpecial verdi following, vis. that 
the ſaid John Oneby and the ſaid William Gower, together with 
Jahn Rich, Thomas Hawkins and Michael Blunt, were in com- 
pany together in a room in the Coftle tavern in the pariſh of St. 
Martin's in the fields, in a friendly manner; that after the ſaid 
John Oneby, William Gower, John Rich, Thomas Hawkins and 
Michael Blunt, had continued together in the ſaid room for the 
ſpace of two hours, a box and dice were called for, whereupon 
the drawer ſaid, that he had dice but no box; and that thereupon 
| the faid 7% Oneby commanded the drawer to bring a pepper- box, 
and accordingly a, pepper-box and dice were brought; that imme- 
diately after the ſaid John Oneby, William Gower, John Rich, 
| Thomas Hawkins and Michael Blunt, began to play at hazard; 
and after they had played half an hour, the ſaid John Rich asked 
if any of the company would ſet him three pieces of money called 
half-crowns , that thereupon the ſaid William Gower in a jocular 
manner ſet three pieces of money called halfpence, and then ſaid 
9 C Eg — =BOF 


Is — 1 
4 7 N 3 
TO See 33s 2 2 2 4 
$54 2 et” DES 1: es 


: Ca 


22 5 D — 4 . K 5 ES IS ö 
-_ _- B ba r ——— - a ; 4 N A 3 k 3 1 
- - — 8 „ — - l . _— * PORE Or Ee eo LS a os A IE ' — 2 e "EY 8 
r ann En Penne Ao — l — 2 — os Ge era re os oe ß ß 
a - } . —— — 1 F ꝰ⁊ d ²˙ m ISI REN 5 5 „522 ³·Ü¹³³ i 08” $5, x, S e "= $5" 
5 ' r : - — rs" 1 - — 2 COB ee. oe rag Cope re BEES ens 22. de et ET 2 x SA 55 P ˙ mA . a S 3ST 
* 25 N 5 N — . — — 2 2 22 ͤͤĩ³ðO2612kkn TADS, ar DR * ä N Cc nf 8 5 ar > : "> x FOE ES Pa ene to PE Sad 2 S JH FR 
: * me,, r a . en OR EE ln too 5 o * 2 WED : 2 * R r 3 . : . p 7 iS IF 8 . x = &. 
x + — 9 gn as gs n n * * $2 ä * P 5 1 * e . N 9 , * 7 5.58 * * * \ : — — 1 1 2 * 2 2 
N —_ EN * | Fa N - . 7 8 8 5 . 2 1 * % 4 4 x 2 7 
0 


P oe ee: + 


1 —_— 
N PREM 32 5 Fong VR * _ 
N — „ 22 — . 
— — 6 
. oat hoes 
— 2 


1486 Trin. Term 13 Geo. 1. & 1 Geo. 2. 
to the ſaid John Rich, that he had ſet him three pieces; that the 
ſaid John Oneby at the ſame time ſet the ſaid John Rich three 
half-crowns, which the ſaid Job» Rich. won; and immediately the 
ſaid John Oneby in an angry manner turned to the faid JY;}iay 
Gower, and ſaid to him, that it was an impertinent thing to ſet 
half-pence ; and further ſaid to the ſaid William Gower, that he the 
ſaid William Gower was an impertinent puppy in ſo doing; to 
which the ſaid William Gower then and there anſwered, that who. 
foever called him fo was a raſcal; and thereupon the ſaid Jahn 
Oneby took up a glaſs bottle, and with great force threw it at the 
ſaid Wiliam Gower, but the glaſs bottle did not ſtrike the (a 
. William Gower, but paſſing by near his head bruſhed his peruke, 
which he then had upon his head, and beat out fome of the 

powder out of his peruke; that thereupon the ſaid William Gower 

Lega] wich- immediately after toſt a glaſs © Bk at the ſaid John Onely, 

enan 435% hut the glaſs or candleſtick did not hit the faid John Oneby ; upon 

which both the ſaid John Oneby and William Gower preſently roſe 
from their ſeats, to fetch. their ſwords, which then hung up in 
the room; and the faid William Gower then drew his ſword out 
of the ſcabbard, but the ſaid John Oneby was hindred by others 
of the company from drawing his ſword out of the ſcabbarg;- 
whereupon the faid William Gower threw away his ſword, and by 
the interpoſition of the ſaid John Rich, Thomas Hawkins and 

Michael Blunt, the ſaid William Gower and John Oneby fat down 

again, and being ſo fet down continued for the ſpace of an hour 

in company with the ſaid John Rich, Thomas Hawks and Mi- 

chael Blunt; that after the expiration of that hour the ſaid Wlham 

Gower ſaid to the ſaid John Oneby, we have had hot words, but 

you was the aggreſſor, but I think we may paſs it over; and at 

the fame time the ſaid William Gower offered his hand to the faid 

John Oneby ; to which the ſaid 7obn Oneby then anſwered the faid 


IWilliam Gower, no damn you, I will have your blood ; that 


afterwards the reckoning was paid by the ſaid John Oneby, William 


Gower, Fehn Rich, Thomas Hawkins and Michael Blunt; and that 
the ſaid William Gower, John Rich, Thomas Hawkins and Machael 
Blunt went out of the ſaid room, with an intent to go home, 
leaving the ſaid John Oneby in the room; that the ſaid John Onety 
ſo as aforeſaid remaining in the room, called to the ſaid Willian 


Gower, young man come back, I have ſomething to ſay to you; 


that thereupon the ſaid William Gower returned into the ſaid room, 
and the door of the room was immediately flung to, and ſhut, by 
reaſon of which ſhutting of the door, all of the ſaid company be- 
ſides the ſaid William Gower and John Oneby were ſhut out of the 
room; and that then after ſhutting: of the door a claſhing of ſwords 


was heard; then the jury find, that the ſaid Yobn Oneby gave the 


fad William Gower with his ſword the mortal wound in the in- 
2 — rnmrrs dictment 
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ditment mentioned, of which he died; bat they further find, 
that at the break ing up of the company the ſaid John Oneby had 


his great coat thrown over his ſhoulders, and that the ſaid John 
Oneby received three ſmall wounds in the fighting with the ſaid 
William Gower; and that the ſaid Wilham Gower, being asked 
upon his death-bed, whether he the ſaid William Gower had re- 
ceived his wounds in a manner among ſwords-men called fair, an- 
ſwered, I think I did; and they further find, that from the time 
the ſaid Oneby threw the glaſs bottle at the iid Villiam Gower, 
there was no reconciliation between the ſaid John Oneby and Il. 
liam Gower : and whether this is murder or manſlaughter, the jury 


pray the advice of the court: and if, &c. 


So that the queſtion upon the ſpecial verdi& is, whether Jobn 
Onely the priſoner at the bar is guilty of murder or manſlaughter. 


A great deal of time was ſpent in drawing up this ſpecial ver- 
dict; for although the trial at the Old Baily was in the beginning 
of laſt March was twelve months, yet the record was not re- 
moved into this court till Hilary term laſt; towards the end of 
which term it was argued: by counſel on both ſides, and another 
argument being deſired by counſel for the priſoner, we thought 
it proper, to deſire the opinion of all the reſt of the judges ; and 


for that purpoſe it was argued before all the judges at Serjeants 
inn hall in Chancery-lane upon the 6th day of May laſt; which 
was as ſoon as all the judges could meet by reaſon of the interven- 
tion of the circuits. And after mature conſideration had, upon a 


meeting of them, they ſeriatim gave their opinions, and came to 


this reſolution unanimouſly, not one of them diſſenting, and which 


J have authority from them to declare, vig. that John Oneby the 


priſoner at the bar, upon the facts found upon this ſpecial verdict, is 


guilty of murder. 


Without entring into a nice examination of the ſeveral definitions 

or deſcriptions of murder, as they are found in the old law- books, 
as Bracton, Briton and Fleta, where the wickedneſs of the act is 
aggravated by the circumſtances of ſecrecy or treachery; murder 
has been long ſince ſettled to be, the voluntary killing a perſon of 


malice prepenſe, and that whether it was done ſecretly, or publick- 


ly. Staundf. pl. cor. 18. b. 3 Infl. 54. 


But then it muſt be-confidered, what the word malice in ſuch 
cale imports In common acceptation malice is took to be a ſettled 
anger (which requires ſome length of time) in one perſon againſt 

another, and a defire of revenge. But in the legal acceptation, it 
imports wickedneſs, which includes a circumſtance attending 1 
5 act, 
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act, W cuts off all excuſe. By the 25 H. 8. c. 33. for raking 
away clergy, it is enacted, that every perſon, who ſhall be indifted | 
of the crimes therein mentioned, and thereupon arraigned, ane 
ſtand mute of malice or of frowardneſs of mind, ſhall loſe the 
benefit of his clergy. Now in that place malice can never be 
underſtood in the vulgar ſenſe, for the party cannot be thought 0 
ſtand mute out of a ſettled anger, or deſire of revenge, but 'onlz 


to fave himſelf ; and therefore ſuch ſtanding mute, and refuſing tt 
ſubmit to the courſe of juſtice, is {aid to be done wickedly, kg e 


without any manner of excuſe, or out of frowardneſs of mind. 


N s 
* * g 


This malice, an effential ingredient to make the killing a vie 


fon murder (to uſe the expreſſions of lord chief juſtice Coke ang 


Jord chief juſtice Hale, whoſe authority hath eſtabliſhed them 
muſt be either implied or expreſs; and ſays Hale in his Pleas 


| the Crown 44, this implied malice is collected, either from thi 
manner of doing, or from the perſon ſlain, or the perſon killing 


As to the two laſt, there is no occation at 25852 to take then 
into conſideration. | 


1. As to the firſt, v2. from the manner of doing, as Hale « ex 
preſſes it, or as Holt chict juſtice, Kehnge 126. ſays, from th 


nature of the action. 1. Wilfully poiſoning any man implie 


malice. 2. If a man doth an act, that apparently muſt do har 


with an intent to do harm, and death enſues; it will be murde 


As if A. runs with a horſe uſed to ſtrike, among a multitude « 
people, and the horſe kills a man; it will be murder, for the la 
implies malice from the nature of the act. 3 Killing a mai 
without a provocation is murder; as if A. meets B. in the ſtreet 


and immediately runs him through with a ſword, or knocks ou 
his brains with a hammer, or bottle. And if angry words hal 


paſſed in that caſe between A. and B. yet it would have heel 
murder in A. becauſe words are not ſuch a provocation, as wi 
prevent ſuch a homicide from being murder; lord Morley's caſe 


Kelynge 56. 4. The law will imply malice from the nature « 


the original action, or firſt aſſault, though blows paſs between 
parties, before the ſtroke is given, which occaſions the death. # 


if upon angry words, or abuſive language, between A. and B. « 


a ſudden, A. without any provocation (for angry words or abuſi 
language in ſuch a caſe is looked on as none) draws his {wor 


immediately, and makes a paſs at B. or ſtrikes at him with an 


dangerous weapon, as a piſtol, hammer, large ſtone, &c. whic 
in probability might kill B. or do him ſome great bodily hurt, an 
then B. draws his ſword, and mutual paſſes are made, and A. kil 
B. this will be murder; for the act was voluntary, and it appea 
from the nature of it, that it was done with an intent to do bY 
chie 
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chief; and therefore ſince in all probability it might have occa- 
honed B.'s death, or done him ſome great bodily harm, the law 
implies malice prepenſe; and the refiſtance or paſſes that were 
made by B. were but in the defence of his perſon, which was 
violently and cruelly attacked. And this was the reſolution of 
Kelynge chief juſtice, Tw:/den, Windbam and Morton juſtices, in 
Hopkin Hugget's caſe, Kelynge 62. And though in the principal 
caſe the eight other judges differed in opinion from the four judges 
in the King's Bench, yet to this opinion of the four the eight 
judges did agree, as Kelynge took it. And this was the true reaſon 
ol Mawgridge's caſe, Kel, 119. the judgment in which caſe is a 
great authority in this caſe, that not being ſo ſtrong a caſe as the 
preſent caſe. It was indeed objected by the counſel for the pri- 
ſoner at the bar in their arguments in the preſent caſe, 1. That 
Mawgridge's caſe was a fingle caſe, that the judgment in that caſe 
| had carried murder further than it had ever been carried before. 

2, That it was not determined with the unanimous opinion of all 
the then judges, for one very great judge of the then twelve, viz. 
lord Trevor, differed from the other judges, and held it was only 
manſlaughter, But upon our meeting to conſider of this preſent 
caſe, all the judges unanimouſly agreed, that Mawgriadge's cafe 
was undoubted law, and that that judgment was a right and juſt 
judgment; ſo groundleſs was that infinuation which had been 
made (for ſuch an inſinuation there was) in Weſtminſter-hall, that 
lome of the preſent judges were of opinion, that the judgment 
in Mawgridge's caſe was not a legal judgment. | „ 


And this is as much as is neceſſary, rather more than is neceſſary, 
to be ſaid as to implied malice, ſince there will be no occaſion in 
this caſe to look out for malice implied. 


2. Malice expreſs, is a deſign formed of taking away another 
man's life, or of doing ſome miſchief to another, in the execution 
of which defign death enſues. And this holds, where ſuch deſign 
s not formed againſt any particular perſon ; as if A. having no 
particular malice againſt any particular perſon, comes with a 
general reſolution againſt all oppoſers ; if the act be unlawful, and 
death enſue, it is murder. As if it be to commit a riot, to enter 
Into a park, lord Dacre's caſe, H. P. C. 47. Moore 86. Sav. 67. 

9 if A. goes with a reſolution to kill the firſt man he meets, and 
meeting B. kills him, it is murder with expreſs malice ; yet A. 
bad not declared any malice againſt B. nor againſt any particular 
perſon, Much more will it be expreſs malice, when the miſ- 
cuevous deſign is formed againſt any particular perſon, which 
may be made evident as well by circumſtances as by the expreſs 
(clarations of the perſon killing. As that he would be revenged 
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of B. or that he would have his life, or have his blood, and ſome- The 
time after he kills B. And that ſuch declarations ſpoken ſeriouſly, A end 
or deliberately, or after time for reflection, manifeſt an expreſt ma- WM yo: 
lice, no body can doubt. = FT 
E v! 
Having thus briefly mentioned that known and ſettled rule, that 10 
there muſt be either malice expreſs or implied, to make murder, you! 
and alſo ſome inſtances of what is one and what the other of them; WM {or 
1 come to the preſent caſe before us. | cc: 
| | 3 ont 
All the twelve judges were unanimous in opinion, that as the or 
facts are found in this ſpecial verdict, it appears, that the priſoner WM abou 
at the bar had expreſs malice againſt Mr. Gower, when he gave poſe 
him the mortal wound, of which he died: 1. Mr. Gower did MM 7 
nothing that could reaſonably raiſe a paſſion in Mr, Oneby, He ] that 
gave him no provocation whatſoever, for when M. Gower ſet the WM door 
three half-pence, he ſet them againſt Mr. Rich, and that in | pany 
jocular manner, therefore that was no affront to Mr. Oneby, MM (or 
2, Upon that Mr, Oneby turned to Mr. Gower in an angry man- WW wou. 
ner, and gave him abuſive language, and called him impertinent | 
puppy; the anſwer of Gower was not improper, nor more than PT 
what might be expected, that whoſoever called him ſo was a WW had | 
| raſcal. 3. That as Oneby had before began with Gower, by giving WM bad 
him abuſive language, ſo he then took up the glaſs bottle, e WW «© h: 
magna cum vi threw it at Gower, and beat the powder out of his hic 
peruke; if it had killed G. it had been certainly murder; upon WM 
which Gower toſſed a glaſs or candleſtick at Oneby, And the dif- T. 
ference of the finding in the ſpecial verdict is obſervable, Oneby WM thou 
threw the bottle at G. magna cum vi; Gower only toſſed the glas WW will! 
or candleſtick at Oneby. 4. When they fetched their ſwords, WM B. a. 
Gower did it only to defend himſelf; for the verdict finds, that WF murd 
though G. drew his ſword firſt, yet the priſoner at the bar being | | 
hindred by the company from drawing his ſword, Gower there- UF N. 
upon threw his ſword away. 5. By the interpoſition of the com. W tweet 
pany the priſoner at the bar and Mr. Gower fat down again, and WI been 
continued in company for an hour, after which Mr. Gower ſaid, WW that | 
we have had hot words, but you was the aggreſſor, but I think E. 
we may paſs it over, and offered his hand to the priſoner; that | | 
the priſoner at the bar was the aggreſſor is true, and that in 4 T. 
violent manner; this was ſufficient, to have appeaſed Mr. Oneby, | dict, 
but what is his anſwer? no, damn you, I will have your bloc. and t 
There is an expreſs declaration of malice, an expreſs declaration of bim, 
a a deſign of taking away Mr. Gower's life. Theſe words are in- plain 
capable of any other conſtruction, Thefe words ſhew his mali- | 
cious intent, even in throwing the bottle at firſt ; they are ſpoken | Ha 
an hour after the firſt action, and are ſpoken with deliberate. thi, p 
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The next fact the jury find is, that afterwards (not particularly 

finding what interval of time paſſed between the ſpeaking theſe 

words, and what is found next) that Mr. Gower, Rich, Hawkins 

- and Blunt went out of the room, with an intent to go home, 

leaving the priſoner at the bar in the room; that the priſoner re- 
maining in the room, called to the ſaid William Gower, ſaying, 
young man came back, I have ſome thing to fay to you. Thele 

words alſo ſhew a plain deliberation, and being attended with the 

circumſtances found before, and what follows immediately, import 

contempt, young man, are inſolent and imperious, come back, 

and import a reſentment he had conceived againſt Mr. Gower, 

about which he had ſomething to ſay to him. For what pur- 

poſe did the priſoner ſtay, after all the company had left the room, 

to go home? it was to ſay ſomething to Mr. Gower. What is 

that? Why as ſoon as Mr, Gower is returned into the room, the 

door was immediately flung to, and ſhut ; and the reſt of the com- 

pany ſhut out; and then after ſhutting the door, a claſhing of 
{words was heard, and the priſoner gave Mr, Gower the mortal 

wound, of which he died. 1 
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Theſe immediate ſubſequent facts ſhew, what it was the priſoner 

had to ſay to Mr, Gower ; it was to carry the malicious deſign, he 
had before declared he had againſt Mr, Gower, into execution, v2. 

to have his blood; and he had it, for he gave him the wound of 
which he died, 5 
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To go farther; if the priſoner had malice againſt Mr. Gower, 
tough they fought after the door was ſhut, the interchange of blows _ 
will make no difference; for if A. has malice againſt B. and meets 
B. and ſtrikes him, B. draws, A. flies to the wall, A. kills B. it is 
murder. H. P. C. 42. Kelynge 58. 3 
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Nay, if the caſe had been, that there had been mutual malice be- 
tween the priſoner and Mr, Gower (which does not appear to have 
been on the part of the deceaſed) and they had met and fought upon 
that malice; the killing Mr. G. by the priſoner had been murder. 

H. P. C. 47. 1 Bulſtr, 86, 87. Hob. 121. Crompt. 21. 


The judges were all of opinion upon the facts found in this ver- 
dict, there appeared to be expreſs malice in Oneby againſt Mr. Gower, 
and then Oneby killing Gower, having ſuch expreſs malice againſt 
bim, they were all unanimous and clear of opinion, that this was 
plainly murder. | 


Having thus mentioned the reaſons, upon which we ground 
this preſent reſolution ; I ſhall next conſider, if any of the objec- 
— — tions 
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tions made by the counſel for the priſoner are an anſwer to theſe 
reaſons, or take of the force of them. | 


The cout for the priſoner Mr. Oneby inſiſted, that upon the 
whole verdict the caſe was no more, than that from a flight occa. 
ſion paſſionate words aroſe, mutual reproaches paſſed, the quarrel 


was ſudden, mutual aſſaults were made, and on a ſudden fighting in 


heat of paſſion the priſoner killed the deceaſed ; which can be no 


more than manſlaughter, 


That ſuch fact could amount to no more than manſlaughter | 
they cited the known caſe, that if A. and B. fall out upon a ſud- . 
den, and they preſently agree to fight, and each fetches his weapon, 
and go into the field, and fight, and one of them kills the other; 
this is but manſlaughter, H. P. C. 48, 3 Inf. 57. becauſe the paſ- 


ſion was never cooled. 


In this caſe (ſaid they) it is plain, the quarrel arofe on a ſud. | 
den; Mr. Oneby's paſſion was raiſed, and that is not found by | 
the jury to have ever been cooled, and therefore the words Mr, | 
Oneby ſpoke, no, damn you, I will have your blood, Gc. were | 
only words of heat ſpoke under the continuance of the firſt paſſion, | 
And they further inſiſted, that the law had fixed no time, in | 
which the paſſion muſt be took to be cooled; but that depends 

upon circumſtances, of which the jury are the proper judges. In | 
this caſe the whole time that paſſed between the quarrel and giving 
the mortal wound, was but little more than an hour; and it has | 
been adjudged, that the paſſion ſhall not be took to be cooled in 
at 6c. 0. bh. | 
Rowley's caſe, where the child of A. beat the child of B. B.s 
child all bloody ran home to his father; B. the father ran three 
quarters of a mile, and beat the child of 4. by means whereof he | 
died; this was adjudged to be only manſlaughter ; yet there muſt 
have been a conſiderable time after B. was provoked by the uſage 
of his child, before he killed A.'s child, becauſe he ran three quar- | 
ters of a mile; yet it being one continued paſſion raiſed in B. upon | 
the beating of his child, it was held this was only manſlaughter, | 
And in this preſent caſe, to ſhew the paſſion of Mr. Oneby, which | 


very near that time in 12 Co. 87. Cro. 7 


was ſuddenly raiſed, was not cooled; the counſel for Mr, Onely 
obſerved, that the jury had expreſly found, that there was no recon- 
ciliation between Oneby the priſoner and Mr. Gower the deceaſed, 


from the time Mr, Oneby firſt threw the bottle. 


| This I take to be the chief objection, upon which the counſel for 
the priſoner principally relied, _ _ | — Rn Fai 
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In anſwer to this objection I muſt firſt take notice, that where 
a man is killed, the law will not preſume, that it was upon a ſud- 
den quarrel, unleſs it is proved ſo to be; and therefore in Legg's - 
caſe, Kelyn. 27. it was agreed upon evidence, that if A. kills B. 
and no ſudden quarrel appears, it is murder ; for it lies upon the 
party indicted, to prove the ſudden quarrel. 5 


In the next place, from what I have ſaid before it appears, that 
though a quarrel was ſudden, and mutual fighting before the mortal 
wound given; it is by no means to be took as a general rule, 
that the killing a man will be only manſlaughter, It is true, if 
reproachful language paſſes between A. and B. and A bids B. draw, 
and they both draw (it is not material which of them draws firſt) 
and they both fight, and mutual paſſes are made; death enſuing 
from thence will be only manſlaughter, becauſe it was of a ſudden, 
and each ran the hazard of his life. But there is a wide difference 
between that caſe, and where upon words A. draws his ſword, and 
makes a paſs at B. or with ſome dangerous weapon attacks him, 
and then B. draws, and they fight, and A. kills B. there though 
there was a quarrel upon abuſive language, and there was afterwards 
2 mutual fighting, yet ſince A. attacked B. with a weapon or in- 
ſttument, which might have taken away B.'s life, though they 
fought afterwards, that will be murder, And this was agreed by 
all the judges in the preſent caſe. | 
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Bat for argument's ſake, and it is only for argument's ſake, and 
to give the objection made by the counſel for the priſoner its full 
force; If it ſhould be looked on here, that what is found in the 
former part of the verdict was upon a ſudden quarrel, and only 
the effect of paſſion ; yet if it appears upon the ſpecial verdict, that 
there was ſufficient time for this paſſion to cool, and for reaſon to 
ert the better of the tranſport of paſſion, and the ſubſequent acts 
were deliberate, before the mortal wound given; the killing of the 

HY cceaſed will be murder. 
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And all the judges were of opinion, that upon conſideration of 
the facts found, it appeared, there bad been ſufficient time for Mr, 

N Oreby's tranſport of paſſion to cool, and that he had deliberated, 
- WH = that the killing of Mr. Gower was a deliberate act, and the re- 

; lult of malice Mr. Oneby had conceived againſt the deceaſed. 


But before I mention their reaſons, I muſt lay down this pro- 

c WW beftion, which they all agreed, wiz. that the court are judges of 
ine malice, and not the jury; and that the court are alſo judges 

upon the facts found by the jury, whether, if the quarrel was ſud- 
. | | ER — den, 
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deliberate or not? 


ſuch facts, the killing the deceaſed was with malice prepenſe ex. | 
preſs, or it was with malice implied, and then you ought to fing | 
the priſoner guilty of murder ; but if you do not believe thoſe wit. | 
neſſes, then you ought to find him guilty of manſlaughter only: 
and ſo according to the nature of the caſe, if you believe ſuch ang | 
ſuch facts, the ast was deliberate, or not deliberate; and then you | 
ought to find ſo and ſo, And the jury may, if they think proper, | 
give a general verdict, either that the priſoner is guilty of murder, | 
or of manſlaughter, But if they decline giving a general verdig, | 
and will find the facts ſpecially, the court is to form their judgment 
from the facts found, whether there was malice or not, or whether | 
the fact was done on a ſudden tranſport of paſſion, or was an a of 
deliberation or not, of | 5 


4 


Although there are many ſpecial verdicts in indictments for mur. | 
der, there never was one, where the jury find in expreſs terms, that | 
the act was done with malice, or was not done with malice prepenſe, 
or that it was done upon a ſudden quarrel and in tranſport of paſ. 
ſion, or that the paſſion was cooled, or not cooled, or that the act 
was deliberate, or not deliberate ;. but the collection of thoſe things | 
from the facts found is left to the judgment of the court. Hol- 
 aay's caſe, Palm. 545. Cro. Car. 131. W. Jones 198. 80 in the} 
caſe cited by the counſel for the priſoner, Cro. Fac. 296. Rowley's | 
caſe, the jury find the fact, but don't find in expreſs terms, that | 
the tather, whoſe child was beat, killed the other child in a ſudden | 
heat of paſſion; but that was left to the judgment of the court, upon 
the particular facts found. CIs 
a | 
But then it is objected, that the law has fixed no time, in which 
1 e the paſſion muſt be ſuppoſed to be cooled, Tis very true, it has 
3 not, nor could it, becauſe paſſions in ſome perſons are ſtronger and 
their judgments weaker than in others; and by conſequence it will 
require a longer time in ſome, for reaſon to get the better of ther 
paſſions, than in others; but that muſt depend upon the facts, which | 
ſhew whether the perſon has deliberated or not; for acts of deliberi- 
tion will make it appear, whether that violent tranſport of paſſion 
was cooled or no. 


Bat thus far the reſolutions of the judges have already gone, and 
it has been adjudged, that if two fall out upon a ſudden, and th) 
appoint to fight next day, that the paſſion by that time _— 


1494 Trin. Term 13 Geo. I. & 1 Geo. 2, | 
ae den, there was time for the paſſion to cool, or whether the ac Was 


pon the trial of the indiftment the judge direQs the jury thut, 
If you believe ſach and ſuch witneſſes, who have ſworn ſuch ang | 
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looked on to be cooled; and in ſuch caſe, if they meet next day, 
and fight, and the one kills the other at that meeting, it has heen 


often held to be murder, Hale P. C. 48. 


To go a little further : If two men fall out in the morning, ard 
meet and fight in the afternoon, and one of them is ſlain ; this is 
murder ; for there was time to allay the heat, and their meeting is of 
malice, So 18 Legg's caſe, Kelyng 27. 


At the meeting of all the judges before lord Morley trial by the 
peers for the murder of one Haſtings, they all agreed, that if upon 


words two men grow to anger, and afterwards they ſuppreſs that 
anger, and then fall into other diſcourſe, or have other diverſions, 
for ſuch a reaſonable ſpace of time as in reaſonable intendment their 
heat might be cooled, and ſome time after they draw upon one 


another, and fight, and one of them is killed; this is murder, be- 


cauſe being attended with ſuch circumſtances, it is reaſonably ſup- 5 


poſed to be a deliberate act, and a premeditated revenge upon the 
firſt quarrel. But the circumſtances of ſuch an act being matter of 
fact, the jury are judges of them, Kelyug 56. The meaning of 


which laſt words is, that the jury are judges of the facts, from which 


thoſe circumſtances are collected. But as I ſaid before, when thoſe 


facts are found, the court is to judge from them, whether they do 


not ſhew the act was deliberate or not. 


Lord Morley upon his trial by the peers was acquitted ; and after 
that in Eaſter term 18 Car. 2, Broomwich, who was indicted as 


a principal, in being preſent, aiding and abetting lord Morley in 


the murder of Haſtings, was tried at the King's Bench bar, The 
quarrel was at a tavern; but it was proved, when the quarrel was 
at the tavern, that lord Morley ſaid, if we fight at this time, I ſhall 
have a difadvantage, by reaſon of the height of my ſhoes; and 


preſently after they went into the fields and fought, lord Morley 


killed Haſtings; but while they were fighting, Broommich made 


a thruſt at Haſtings, and lord Morley cloſed in with Haſtings, and 
Killed him ; and (lays the book) this was held as clear evidence of 


their intention to fight, when they went out of the tavern ; and 


the quarrel being only about words, and fighting in a little time 
after, it was held murder by all the court. And there need not 
be a night's time between the quarrel and the fighting, to make it 


murder, but ſuch time only as it may appear not to be done on the 


rſt paſſion ; for lord Morley conſidered the diladvantage of his 
ſhoes: and the court directed the jury, that it was murder in 


Breomwich, being preſent and aiding ; but the jury acqitted him. 


1 $74, 277. reports the ſame caſe, and ſays, that the court in the 
direction to the jury laid it down, that after the provocation in the 
— houſe, 
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houſe, they ſay, this is no convenient place (and ſo have reaſon 
to judge of conveniency) and appoint another place, though the 


their temper. | 
In H. P. C. 48. if A. and B. fall out, A. fays he will not uke 


him; murder, 


2 5. P. 49. 


Two fall out on a ſudden in the town, and they by agreement 


23. fol. 31. 1 


— 22 nn 


em Fn eb io tener ar; . — 
— ov erat {ow ; * 


PPP 
. 9 NC * L 


(which a man ought to keep under and govern) in ſome inſtances 


— —.— us, A -u e9 


man's life is; yet in thoſe caſes it muſt be ſuch a paſſion, as for 


0 
5 


o 2 * Ls 


and conſiders before he gives the fatal ſtroke, which cannot be, as 


. 


— ä 
— . 


that pretext of paſſion exempt him from the puniſhment, which 
from the greatneſs of the injury and heinouſneſs of the crime he 
juſtly deſerves, ſo as to leſſen it from murder to manſlaughter, 


| that the fighting and killing Mr. Gower was only done in heat of 
paſſion, or was a deliberate act. By what I obſerved before, it 


after the words had paſſed, and the bottle was thrown by the pri- 
ſoner, and ſwords drawn; by the interpoſition of friends they fat 


under thoſe circumſtances for the paſſion to cool, and after that 
hour expired, the deceaſed ſays, we have had hot words, but you 
was the aggreſſor, but I think we may paſs it over, and at the 
ſame time offered his hand to the priſoner, which was enough to 
have appeaſed the priſoner ; to this Mr. Oneby anſwered, no, damn 
you, I'll have your blood, words expreſſing malice, not paſſion : 
then when the company went out of the room, the priſoner ſtaid, 
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fight is to be preſently; this is murder, for the circumſtances ſhe | 


but will give B. a pot of ale to touch him, B. ſtrikee, A, kills 


Two quarrel ; the one fays, if you'll go into the field, I will 
break your head, and there one kills the other; murder. Crompt. 


go into the field preſently, and one kills the other; murder. Cromp, 


From theſe caſes it appears, that though the law of England is | 
ſo far peculiarly favourable (I uſe the word peculiarly, becauſe J 
know no other law that makes ſuch a diſtinction between murder 
and manſlaughter) as to permit the exceſs of anger and paſſion | 
to extenuate the greateſt of private injuries, as the taking away a 2 


the time deprives him of his reaſoning faculties ; for if it appears, | 
reaſon has reſumed its office; if it appears he reflects, deliberates, 


long as the fury of paſſion continues; the law will no longer under | 


Let us ſee therefore, whether upon this ſpecial verdict it appears, | 
_ plainly appears, it was a deliberate act. But to recapitulate in ſhort: | 


down, and continued in company for an hour (a reaſonable time | 


and called the deceaſed back; Young man, come back, I have 
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ſomething to ſay to you; the door immediately was ſhut, claſhing 
of {words was heard, and the deceaſed received the mortal wound 

from the priſoner at the bar. The priſoner's words ſhew, what 

vas his intention, viz. to take away Mr. Gower's life; and the kil- 

ling him may properly be ſaid to have been done upon deliberation 
and conſideration. 2 8 15 5 


The counſel for the priſoner in their arguments inſiſted, thar 
there were ſeveral circumſtances found in the ſpecial verdict in fa- 
vour of the priſoner, which were a foundation for the court, to 
conſtrue the other expreſſions to be only words of heat, and that 
what he did was in the heat of his firft paſſion, which was never 
cooled, and not out of malice, As, 1. It is found, that at the break- 
ing up of the company Mr, Oneby had his great coat thrown over 
his ſhoulders, from whence it would be a ſtrain to think he then 
intended to fight with Mr. Gower. 2. It might be Mr. Gower who 
| ſhut the door, who came back after he was out of the room, the 
jury not having found who ſhut the door. 3. That it was found, 
there was no reconciliation between them, from the throwing the 
bottle at Mr, Gower. But as to the firſt of theſe objections, con- 
ſidering the words the priſoner uſed after this, and after the deceaſed 
was out of the room, and what followed ; fince the jury have found 
this fact, without ſaying any more about it, the natural conſtruction 
is, that this was only uſed by the priſoner as a blind to the com-- 
pany, to conceal from them his real intention, till they were gone 
out of the room. As to the ſecond, it ſtands uncertain upon the 
verdict, but it is an uncertainty which can have no influence upon 
the preſent determination ; for if Mr. Gower had ſhut the door, that 
would not alone have materially altered the caſe, As to the third, 
ſince expreſs malice before appeared to be in the priſoner, the find- 
ing that fact does not import, that the firſt heat of paſſion continued 
only, but that the malice continued. 


The «counſel for Mr. Oneby farther objected, that it appeared, 
there was mutual fighting after the door was ſhut ; for it is found, 
that he received three flight wounds ; then it is not found, who 
drew firſt, or made the firſt aſſault, after the door was ſhut; and 
it was poſſible, a new ſudden quarrel might then ariſe, in which 
Mr, Gower might be the aggreſſor ; and therefore the ſpecial verdict 
Was uncertain in a material point. The anſwer to which is, what 
s faid in Legg's caſe, Kehyn. 27. cited before; that if A. kills B. 
and no ſudden quarrel appears, it is murder ; for it lies on the party 
ndicted, to prove the ſudden quarrel; and therefore: the jury not 
having found any ſuch thing for the priſoner's benefit, it is to be 
took, there was no ſuch. This is ſaid, ſuppoſing the latter part | 
ak the verdict could be conſidered, without regarding the former 755 
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priſoner and Mr, Gower were reconciled. Eut however that might 
bave done, here it appears there was no reconciliation, and therefore 
there can be no imagination of a new original quarrel in the room 
after the door was ſhut. And as to the {light wounds the priſoner 
received, that is immaterial, for he having malice againſt Mr, Gray 
though there was mutual fighting, and the priſoner. 
yet when he killed Mr. Gower it will be murder. 


The laſt fact in the ſpecial verdict, which they relied on wa 


vihen Mr. Gower Was asked upon his death-bed, whether he had 
received his wounds in a manner among ſwordſmen called feir, he 
anſwered I think I did; whereby the deceaſed ſhewed, he was 


ſatisfied the act was fair, The anſwer to which is plain, that if 4 


have malice againſt B. and they meet and fight, though the fight 5 


never ſo fair according to the laws of arms, yet if A. kills B. it wil 


be murder. 


The caſes the counſel for the priſoner principally relied on to make 
this fact only manſlaughter, were Roawley's caſe, 12 Co. 87. and 


Turner's cafe, Comberbatch 407, 8. 


As to 12 Co. 87. the caſe was, that two boys fighting together, 
the one of them was ſcratched in the face, and he bled a great deal 

at the noſe, and ſo he ran three quarters of a mile to his father, | 
who ſeeing him very bloody, took in his hand a cudgel, and went 


three quarters of a mile to the other boy, and ſtruck him upon the 


head, upon which he died; and it was held but manſlaughter, for 


Note. Theſe the paſſion of the father continued, And there is no time, that 
are the words the law can determine, that is was ſo fettled, that it ſhould be ad- 
of 12 Co. 87: judged malice prepenſe. L 1 


To which the anſwer is plain for the reaſon given in Cro, Jac 


296. which is the ſame caſe, that the father having no anger, be- 
fore, but being provoked upon the complaint and fight of his ſon 
blood, and in that anger beating him, of which he died; the lau 
adjudged it to be upon that ſudden paſſion. But that is, cor- 
ſidering what has been ſaid before, clearly diſtinguiſhable from the 
_ preſent caſe ; beſides it may be added, it was but a little codgel he 
ſtruck with, from which no ſuch fatal event could be reaſonably 
expected. | 5 


Turner's caſe was this; his wife complained, the boy had nt 
cleaned her clogs, upon which Mr, Turner took up a clog and 
ſtruck him on the head, and killed bim; and though there was fe 


Other provocation it was held only manſlaughter. But the Ro 


—— 


part of it; and that when the company went out of the room, the 


was Wounded, | 
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e of that was, becauſe the clog was ſo ſmall, there could be no de- 
t WH fign to do any great harm to the boy, nach leſs to kill him; and 


e a maſter may correct a ſervant in a reaſonable manner for a fault. 


„ And lord chief juſtice Holt, in Comberbatch 408. ſays, that in that 
. cale it was an unlikely thing, meaning that the clog ſhould kill 
: the boy. The counſel for the priſoner being apprehenfive of the 


„authority of Mawgridge's caſe, Kelyng, 119. beſides the obſerva- 


tions they had made, mentioned before, to induce the court to 
look upon that judgment as not warranted by law ; endeavoured 
5 to diſtinguiſh the preſent caſe from it, ſuppoſing it to be law. 
And 1ſt, they ſaid, that in Mawgridge's cate the bottle hit Mr. 
e Cope and ſtunned him; but here the bottle did not hit Mr. 
23 Gower, but only bruſhed ſome powder out of his peruke. 2dly, In 


4 Mawgridge's caſe the bottle was full of wine; here it is not found 


6 to have been fo, and therefore muſt be took to have been empty; 

u and the ſize of the bottle does not appear, it might be very ſmall. 

= ;dy, Mawgridge drew his ſword immediately after throwing the 

bottle without intermiſſion; here Mr. Gower's ſword was firſt 

ke WM drawn, 4thly, Mr. Cope never drew; here Mr. Gower not only 

nd drew the farſt, but claſhing of ſwords were heard, ſo there muſt 
have been fighting. 1 


It is very true (ſo far as theſe facts will make a difference) this 
preſent caſe 1s diſtinguiſhable from Maegridge's caſe; for that caſe 
was determined only upon an implied malice (but as I ſaid before, 
was very rightly and juſtly determined, as we all agreed); for ſtrictly 


implied. But ſtill this way of diſtinguiſhing the preſent caſe from 
all the judges held, this caſe was diſtinguiſhable from Matogridge's 


murder, the jury having found facts which ſhew Mr. Oneby had an 
expreſs malice againſt Mr, Gower. Upon the whole matter this 
court, with the concurrent opinion of all the other judges, is of 


verdict is found guilty of murder. 


by the courſe of the court to have four days to move in arreſt of 
judgment, he was ſent back to Newgate, and a rule for bringing 
him up to receive judgment the end of the week was made; before 
which time an account came of the death of his late Majeſty at 
Ohnabrug the 11th of June. And afterwards at the time appointed 
by the rule he was brought to the bar, and judgment was pronoun- 
ced againſt him, and execution awarded, After which a pretty 


ſtrong 


and properly ſpeaking, although the word expreſs malice is men- 
tioned in the reaſons given for that reſolution, yet it was but malice 


Mawgridge's will be of no ſervice to the priſoner ; becauſe though 
caſe; it wes in reſpect that this was a much ſtronger caſe as to the 
opinion, that the priſoner at the bar John Oneby, by this ſpecial 


The priſoner being, after this reſolution pronounced, intituled 
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ſtrong application was made to his Majeſty King George the ſecond 
For a reprieve ; but he was pleaſed to declare, that the judges having 
adjudged the priſoner guilty of murder, the law ſhould take its courſe, | 
In which attempt the priſoner not ſucceeding, he killed himſelf in 


Newgate in the night before the day appointed for his execution, by 


cutting through the great artery in his arm with a razor, by which 


he bled to death, 


Memorandum, As ſoon as T had delivered this reſolution, ] 
deſired my brothers Forteſcue, Reynolds and Probyn, that if they | 
diſapproved any thing I had laid down, they would expreſs their 
diſapprobation; but they publickly declared, they concurred iz 
FT» PE LR is f 


Thomas Warren ver /. Matthew Conſett. 


Intr. Hil. 7 Geo. 
5 e 2 Be © OE. 4P" 


\*"RROR on a judgment given in the Common Pleas in an ac- | 
tion of debt for 2800 l. brought by Conſett againſt Warren, 
upon a covenant to pay that ſum in caſe the plaintiff and defendant 


did not perform the covenants in an indenture for the transfer of 


and payment for ſhares in the JYel/b Copper company; in which 
the plaintiff below Matthew Conſett declared, that the 19th of Aug. 
1720, by a certain indenture made between the plaintiff and defen- 
| the ſaid Warren the plaintiff | 
Conſett produced in court) the ſaid Conſett for the confiderations in 
the faid indenture mentioned for himſelf, Sc. covenanted and | 
agreed with the ſaid Warren, Gc. that upon payment to him, Gc. 
of 14001, he, &c. would transfer to the ſaid Warren twenty five 


part of which ſealed by 


dant (one 


ſhares in the ſtock of the governor and company of the copper 


' miners in Wales, when and as ſoon as the transfer book of the (aid 
governor and company ſhould be open, &c. and that the ſaid Warren 
covenanted with the ſaid Conſett by the ſaid indenture, that he, &. 


would not only accept the faid twenty five ſhares, but would upon 


transfer thereof pay to the ſaid Conſett, &c. the ſaid ſum of 1400“ 


company firſt opened after the making the ſaid indenture, and t 


in full for the purchaſe of the premiſſes; and for the performance | 


of the covenants, payment and agreements aforeſaid, . on the part 
and behalf of the ſaid reſpective parties, &c. each obliged himſelf, 
bis heirs, Sc. to the other of them, &c. in the penal ſum of 


2800 J. By the ſaid indenture; and the plaintiff below Matthew 
Conſett in fact ſays, that after making the ſaid indenture, vi. 236 


of Auguſt 1720, the ſaid transfer book of the ſaid governor Ip 


he 


6. B. Not 1556. and Nil. 8 Cy, 
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he the ſaid Matthew Conſett did in due form of law transfer the 
id twenty five ſhares to the ſaid Thomas Warren, of which he had 
notice; but the ſaid defendant Thomas Warren refuſed to accept 
the ſaid transfer, and has not paid the ſaid 1400 J. to the ſaid Con- 
t; per quod actio accrevit to the ſaid Conſett to demand and have 
of the ſaid Thomas Warren the ſaid 2800. To which the defendant 
Warren pleaded, quod 1þſe non debet praedicto Mattheo Conſett prae- 
ditas 2800 l. nec aliquem inde denarium, &c. et de hoc ponit fe 
ſuper patriam. To this Conſett the plaintiff below demurred, and 


ſhewed for cauſe, quod praedictus the defendant Warren reſpondit 


nateriae pro infractione conventionis aſſignatae, ſed placitavit gene- 


rale placitum in bujuſmodi caſu non admiſſibile, Sc. The defen- 


dant joined in demurrer and in the Common Pleas judgment was 
given for the plaintiff Conſett. Upon which judgment Warren 
brought this writ of error. And it was argued for the plaintiff in 
error by Mr. Reeve, and by Mr. ſerjeant Darnall for the defendant 
in error, in Mich. Term. 11 Geo. 1724. And it was argued in 
this Trin. term by Mr. Fazakerley for the plaintiff in error, and by 
Mr. ſerjeant Chapple for the defendant in error. And the ſingle 


queſtion that was made was, whether zi debet is a good plea to 


debt brought for the penalty upon theſe articles? And it was inſiſted 


upon by Mr. Reeve and Mr Fazakerley, that it was a good plea, 


and that therefore judgment ought to have been given for the defen- 
Gant by the court of Common Pleas, ps 


The counſel for the plaintiff in error agreed, that where debt is 
| brought upon a judgment, or upon a ſingle bill, the defendant can- 
not plead i debet ; becauſe by the judgment or fingle bond the 


defendant does appear to be indebted, and the diſcharge muſt be 
by matter of as high a nature. So in debt upon a bond with con- 
dition for payment, nil debet is no plea; for the plaintiff declares 


only upon the bond, and the defendant muſt pray oyer of the 


bond and condition, or if the bond is defeaſanced by a diſtinct deed 


be muſt plead that defeaſance, and ſhew he has performed the con- 


dition of the bond, or the agreement in the defeaſance. But here 
1t was not enough for the plaintiff to ſet out the articles, but it 
was abſolutely neceſſary for him to aver the facts, to intitle him to 
the ation, as that he had transferred, and that the defendant had 
not accepted the twenty five ſhares and paid the 1400 J. ſo that this 
action is not barely founded on the articles, but on the defendant's 
not performing the facts in the articles; and in ſuch caſe the de- 
fendant is not eſtopped, to ſay he owes nothing, becauſe the cauſe 
of action ariſes from fact, and not barely from the deed. And 
therefore in debt for rent upon a leaſe by indenture, the defendant 


may plead payment, or levied by diſtreſs, ef fic nil debet. Every 9 Ed. 4. 53. 


Uy's experience ſhews, that a general nil debet is a good plea to Pl. 17. 
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Watcar. 


debt for rent upon a leaſe by indenture. Where matter of fact * 


| mingled with record, it is triable per pars, Hob. 244. Peter ver. 
fus Stafford. And in ſuch caſe nil debet is a good plea, as in debt 
for taking ſcavage contra formam flatuti, 21 H. 7. 14. Br. Ju. 
join 23. 8o in any action of debt upon a ſtatute, becauſe the ac- | 
tion is grounded on the fact as well as on the ſtatute, In debt for 
an eſcape of a perſon took in execution upon a judgment by capias 
ad ſatisfaciendum, nil debet is a good plea. 1 Saund. 38. Jones 
verſus Pope; yet ſuch action of debt is not barred by the ſtatute | 
of limitations. So in debt for tithes, yet thoſe actions are ground. | 
ed upon ſtatutes Cro. Car, 513. Tallery verſ. Fackſon. 80 in | 
debt upon a judgment recovered againſt an adminiſtrator upon 
ſuggeſting a devaſtavit, the defendant may plead nil debet, and ſo 
| Mr. Reeve ſaid it was held by lord chief juſtice Holt in the caſe of 
x Salk. 214+ Berwick verſ. Andrews, Mich. 2 Ann. And yet to debt upon a | 
judgment nz/ debet is no plea, Therefore they concluded, that in | 
this caſe the action of debt not being barely founded upon the arti- | 
cles, but upon the fact alſo (in not accepting the ſhares, and in not | 
paying the 1400/7.) nil debet was a good plea ; and the judgment 
given in the Common Pleas for the plaintiff there was erroneous, and ö 
ougght to be reverſed. 4 


On the other fide it was argued by Mr. ſerjeant Darnall and Mr, | 
ſerjeant Chapple, that the plea was an ill plea, and that judgment 
ought to be affirmed, They admitted, that in debt for rent (though } 
reſerved by indenture) or for an eſcape, or upon a ſtatute, nil debet | 
would be a good plea; becauſe the foundation of the action is 2 
meer fact, as the arrears of rent, the eſcape, or the doing the act 
prohibited by the ſtatute. So on the other hand, where the action 
is grounded upon a record, or ſpecialty, nil debet is no plea, 3 Lev. | 
170. Tyndal verſ. Hutchinſon. Covenant upon an indenture of 
leaſe, and breach was aſſigned in non-payment of rent according o 
the covenant in the indenture ; the plaintiff demurred generally; | 
and adjudged per totam curiam, that nil debet is no plea in this caſe | 
 Keb. 347. upon the indenture, {But that was a plea of nil debet to à breach | 
Shelbury verſ. in an action of covenant.) But as to the. preſent caſe they faid, | 
there had been many actions of the very like nature as this brought 
of late years, and it never had been before attempted, to plead ſuch | 
a plea; and if it ſhould be admitted, it would put plaintiffs under | 
inſuperable difficulties, and to great and unneceſſary expenſes, For | 
they muſt bring witneſſes, to prove the execution of the deed or 4. 


ticles, that the contract was regiſtred, when the books firſt opened, 


that he tendred the ſtock, &c. On the other hand, the defendant | 
cannot be prejudiced, by confining him, as hitherto has been practi- 


ſed, to anſwer the facts in the declaration, or deny the deed if he 


will, or to plead the contract was not regiſtred, Sc. And by the 


1 | leave 


——_ ho. ah 
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leave of the court he may have liberty to plead more than one of 

theſe things, whereby he will be ſecure of relying upon all proper 

defenſes, and the plaintiff will by the plea have pointed out to him 

what will be neceſſary for him to come prepared at the trial to 
prove, But they principally relied on the caſe of Smith verſ. White- Smith vefſ. 
head, (aid by them to be adjudged Jin. g Geo. B. R. that in debt Whitehead. 
brought by the plaintiff as aſſignee of the ſheriff upon a bail-bond, 

nil debet was no good plea; which comes up to this caſe, becauſe the 

defendant is not concluded by the aſſignment of the ſheriff, being as 

to him a ſtranger, but as a matter of fact, as alſo the arreſt, &c, g 
which Forteſcue juſtice ſaid was ſo adjudged. And it was adjudged 04 
Paſ. 10 Geo. between Sir Jobn Williams et al verſ. Webb. in this 15 
court, that in an action of debt brought by aſſignees of commiſſioners ; 
of bankrupts, nil debet was held an ill plea, Therefore they con- 
cluded this plea was ill, and judgment ought to be affirmed. 
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And of that opinion was the whole court. For there is a diffe- 
rence, where the ſpecialty is but an inducement to the action, and [ 
matter of fact is the foundation of it, there nil debet will be a good __ 
plea; as in debt for rent by indenture, the plaintiff need not ſet 1 
out the indenture; fo in debt for the eſcape, or on a devaſtavit 
againſt an executor, the judgment is but inducement, and the eſcape 
and devaſtavit are the foundations of the action: but where the deed 
1s the foundation, and the fact is but inducement ; nl debet is no 
plea, as in this caſe, the articles are the foundation of the action; 
and therefore they held, nil debet was no good plea, becauſe it would 
make the jury judges of the validity of the deed. Beſides, this ha- 
ving been never attempted before, where there have been abundance 
of actions of this nature, is a ſtrong argument, that it was generally 
taken, this plea could not be pleaded, which otherwiſe the counſel 
for defendants would certainly have adviſed their clients to have 
pleaded, ſince it would have been of ſo great advantage to them, 
and have put the plaintiffs under very great difficulties. And the 
chief juſtice Raymond and juſtice Reynolds relied much upon the au- 
thority of the caſe of Smith verſ. Whitehead, which they took to be 
a very oppoſite caſe. Judgment was affirmed, Tueſday June the 
bth, 1727. See Hardr. 332. . 
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Thomas and John Blake ver /. John Dodemead and Sarah 
his wife, late Sarah Aſtrill. 
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| mis T*HAOK word judgment given in the Common Pleas againſt | 
ſary to lay a John and Thomas Blake in a ſcire facias brought there by 
NEE Dodemead and his wife, which ſet out, that the ſaid Sarah, dun 


| ſola, recovered againſt the Blakes 6007. debt, and 201. coſts, exe- 
cutio tamen judicii praedicti adbuc reſtat facienda, ac praedicta Sara 
poſt redditionem judicii praedicti cepit in virum praedictum Fobannem 
Dodemead, &c. the defendants veniunt et defendunt vim et injuriam 
quando, &c. et petunt judicium de narratione praedicta, quia di- 
cunt, quod narratio praedicta materiaque in eadem contenta minus ſuf 
 fictentia in lege exiſtunt, &c. and ſo demur, and ſhew for cauſe, that 
the plaintiffs Dodemead et uxor non oftendunt curiae hic diem nec bi- 
cum in quibus difia Sara cepit praedictum FJobannem D. in virun 
ſuum, &c. Et praedicti Johannes D. et Sara dicunt, quod ih 
fer aliqua praeallegata ab executione ſua de debito et dampnis prae— 
dictis verſus praefatum J. B. et F. B. babenda praecludi non debent, 
quia dicunt, quod breve de ſcire facias praedidtum materiaque in eu- 
dem contenta bona et ſufficientia in lege exiſtunt ad ipſos J. D. et 8, 
executionem ſuam praediftam verſus praedictos J. B. et J. B. manu- 
tenendum, Sc. And judgment was given in the Common Pleas for 
the plaintiffs Dodemead and his wife, Upon which a writ of error 
being brought, it was argued by ſerjeant Hawkins and Mr. Lee for 
the plaintiffs in error, that the writ was ill; becauſe no place was 
alleged, where the plaintiffs in the original action were married. 
For where a thing is alleged as a fact, and is material, it is traverſable, 
and in ſuch caſe it is neceſſary to allege a place where it was done. 
Now here Sarah's taking Dodemead for her husband is a material 
fact to intitle them to this ire facias upon that judgment recovered 
againſt the defendants by Sara dum ſola; and therefore a place 
ought to be alleged, where ſhe took him for her husband. 35 V. 
6. 50, In debt brought by A. againſt B. A. declared that B. 
granted to the plaintiff A. an annuity, till A. was promoted to 4 
competent benefice; and ſhewed, that he, viz. A. ſuch a time 
took a wife, and that the annuity was in arrear before he took 
this wife amounting to the ſum demanded: and the declaration 
was adjudged to be naught, becauſe the plaintiff had not alleged 4 
place, where he took his wife. Owen 23. lord Dacre's caſe. In 


debt upon an account taken before auditors aſſigned, the declara- 
| — | - 


/ 


— — — - 
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non did not allege a place were the auditors were aſſigned. Moore 
27. Mathuris verſ. Weſtreray, in covenant againſt a leſſæe by aſ- 
nee of the reverſion of the term for years (out of which the de- 
ſendants leaſe was derived) the defendant pleaded, he had aſſigned 
his term before the grant to the plaintiff, and held ill; becauſe he 
4id not allege a place where he aſſigned the term. And Hob. 233. 
when a material fact and traverſable is alleged, a place muſt be laid, 
where it was done. And 2 Lev. 227. Chapman verſ. Fothergill. 
And in a ſcire facias as here, the party intitled to the benefit of 
the judgment marries, a place where the marriage was is alleged, 
(s. Intr. 62 3. T heſaurus brevium 118, 119. This might be good 
after a verdict, but in this caſe there is a ſpecial demurrer, and this 
defect ſhewn for cauſe, 2. It was urged for the plaintiff in error, 
that he had demurred in the common pleas to the declaration, where- 
15 there was no declaration, but only the writ of ire facias ; and 
the plaintiff below had joined in demurrer in maintenance of his 
writ ; and therefore this was a diſcontinuance, : 
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But it was argued by Mr. Reeve and Mr, Strange e contra for the 
&fendants in error, that the judgment was well given. And they 
infiſted, this was only a ſurmiſe relating to the perſon of the plaintiff, 
and was but in nature of an exception in abatement ; and that as to 
matters which go in abatement of a writ only, it is not neceflary 
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to lay a venue. 1 Salk, 6, Lett verſ. Mills. The defendant plead- 

i ed, quod ſuſcepit ordinem militarem et jam miles exiſtit; and it was 

3 held, there need be no venue, where he was knighted ; for any thing 

1 that concerns the perſon ſhall be tried where the action is laid. 1 

1 Salk, 2, Weſt ver ſ. Sutton. And they ſaid, that the precedents in 

r the Common Pleas were generally as this is. In Oficina brevium 259, 
r & 283. there are two /cre faciass juſt as this, in the like caſe, 

48 2. As to the other objection, they ſaid this could be no diſcontinu- 
0. ance, for though the plaintiff in error demurred in the Common 

e, Pleaz wrong, yet the plaintiff below has not joined in that, but 
"4 has made his demurrer proper and right. And therefore they pray- 

al ed, the judgment might be affirmed. And June the 6th, upon the 
ed authority of ſeveral precedents cited, and for the ſaid reaſons given 

ce by the counſel for the defendant in error, judgment was affirmed. 

H. And this does not claſh with any of the cafes cited on the plaintiff 
B. in error's behalf; becauſe thoſe were of material facts, which went 
4 lo the point of the action, and did not barely go to the perſon or 

me point of the writ, and therefore a venue ought to be laid as to 

ok em, | | | 
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| Conviction by 
the Commiſ- 


Hackney- 
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\ 
The King againſt Thomas Betts, | 
| 4 
HE defendant was committed by the commiſſioners for licey. | 
cing Hackney coaches, upon an information exhibited befor. WM « 
them by one Timothy Bowyer the informer againſt the defendant f 
for that the defendant the 14th of July 12 Geo. preſumed to ſtand { 
and ply with a coach and horſes for hire at Yhitechappel bars in 
the open ſtreet, within the weekly bills of mortality, and then ang | 
there drove his coach with horſes for hire from thence to places Ml » 
within the weekly bills of mortality, contra formam flatuti, not c 
being a perſon licenced purſuant to the act of parliament ; and the | . 
commiſſioners gave judgment againſt him, that he ſhould forfet WM © 
e. 8 | WM » 
| 4 5 dt 
This information was grounded upon 1 Geo. cap. 57. ſe. , WM bi 
whereby it is enacted, that from and after the 24th of June 1715 WM th 
no perſon or perſons ſhall preſume to ſtand, ply, or drive fo WM w 
hire with any coach whatſoever, hearſe, or coach-horſes, or ſhall | ve 
let to hire any mourning coach or coach-horſes to attend or wait th 
on any funeral, within the cities of London and Weſtminſter, o WM be 
ſuburbs of the ſame, or within the pariſhes or places within the WW 2. 
weekly bills of mortality, except ſuch as ſhall be licenced, &c, pl 
under penalty of forfeiture of I. Sc. The fact ſtated by the com- wa 
miſſioners, as proved by the witneſſes, and confeſſed by the defen- vie 


dant, was this, vz. 


That the defendant the ſaid 14th of Fuly, and long before, and 
ever ſince, was a common ſtage-coachman, uſing to drive a ſtage- 
coach between Bow in the county of Middleſex, being a place 
without the pariſhes and places within the bills of mortality, and 


the ſaid J/brrechappel bars in the pariſh of Whitechapel in the coun- biti 
ty of Middleſex, being within the pariſhes and places within tis len 

weekly bills of mortality; and at the time mentioned in the 1n- lor 

formation, vis, the ſaid 14th day of July, ſtood with his ſtage- coc con 

and horics in the high ſtreet at the ſaid place called IWhitechajft unn 

bars, and plied and offered for hire to carry any perſons wanting fo 

Dec 


ſuch carriage to Bow or Stratford in his ſtage-coach ; and that the 
defendant then and there took into his ſtage-coach three perſons, and 
carried them thence in his ſtage-coach to a place called Whitechaff* 
turnpike, being a place within the weekly bills of mortality, and there 
at Mhitechappel turnpike the defendant in the way from Whitechafft 
aforefaid to Bow and Stratford aforeſaid ſet down out of b 
Rage coach one of the ſaid three perſons, and received of him 'Y 


pence for his hire, for carrying him, Sc. that the 3 
l doe 


) 
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drove his coach from thence, and carried the two other perſons from 
thence to Bow, and there ſet them down, and received of each of 
them 6d. for hire, for carrying them in his ſtage coach ; and that 
the defendant before in that day had come with his ſtage-coach from 
A Bow, and had not ſet up his ſtage coach at any inn or at any 
other place, but ſtood with his ſaid ſtage-coach and horſes in the 
ſaid high ſtreet plying as aforeſaid, and had no licence to carry per- 
ſons in his ſaid ſtage-coach for hire. | 


This conviction being removed into the King's Bench by cert:9- 

rari, Mr, Abney moved to quaſh it, becauſe the fact ſtated in the 
' conviction was not an offenſe within the act of parliament of 1 Ges. 

c. 57. ſe, 3. nor within any of the acts about licencing coaches, 

&c, Mr. Reeve e contra for the King. But the court were of opi- 

nion, this was not within the acts; for the defendant did not ply to 

drive or carry, or drove or carried perſons, only within the weekly 
bills of mortality, but he plied with his ſtage-coach to carry them 

the ſtage he drove, viz. to Bow or Stratford ; and though the party 

was ſet down within the weekly bills, viz. at Vhitechappel turnpike, 

yet he paid for the whole ſtage. But if the defendant had took leſs 
ait than his hire for the whole ſtage; in this caſe the court inclined to 
be of opinion, that would have been within the acts of parliament, 
the 2. The court held, that par. 3 of 1 Geo. c. 57. was made to prevent 
Ye. plying or driving for hire, or letting coaches or horſes for hire, to 
m- wait and attend upon funerals, which was not this caſe, The con- 
en- viction was quaſhed, June 7, 1727. | 


4 


11har 77, C. 2 Stra. ] 
William Townſend qgainſt Henry Thorpe. <> ws 1 
HE plaintiff being clerk of the pariſh of Warminſter in the Pariſh clerk 
4 county of Wilts, in Hilary term 1725 moved for a prohi- Ae 
un- bition, to ſtay a fuit againſt him in the court held before the de- may be chere 
indant as ſurrogate of the vicar general of the biſhop of Saliſbury, deprived. 
„ ib. lor having led a wicked, lewd and debauched life, and for having 
committed and attempted to commit ſeveral filthy, obſcene and 
ungatural acts of levidneſs and incontinence; the libel ſetting out 
ptin particularly ſeveral obſcene acts committed by him with Nicholas 
Deane, ohn Hawkins and William Bleek [ſpecifying the beaſtly 
acts in the libel, which amounted to evidences of attempts to com- 
272 mit ſodomy]; for being a common and notorious drunkard, much 
there addicted to curfing and ſwearing, Cc. for being a profaner of the 
27 Lord's day: and this ſuit was againſt the plaintiff as clerk of the 
f b beriſh of Warminſter; and the libels ſet out the giſt canon, that 
m fe ell pariſh clerks ſhould be of an honeſt and ſober life and conver- 
e lion; and the ſuit was for puniſhment, and to remove the plain- 
rol CR 5 
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tiff from the otfics of pariſh- clerk, Ge. and this motion was ground. 
ed npon a ſuggeſtion, that theſe matters were conuſable by the 
King's temporal courts, &c. and that two indictments were found 
againſt bim at the ſeſſions of oyer and terminer for the county of 
| Wilts, for an aſſault with intent to commit ſodomy with Dean and 
Hawkins, for the ſame facts charged in the libel, And a rule being 
made, to ſhew cauſe; it was argued againſt the prohibition by 
Dr. Andrews, Mr. Fazakerley and Mr, Strange, in Hilary term 
1725. and by ſerjeant Chapple for the prohibition, Whereupon | 
a rule was made, that a prohibition ſhould go, and the plaintiff 
ſhould declare upon it; which he accordingly did, turning his ſug- 
geſtion into a declaration, To which the defendant pleaded, to | 
have a conſultation, after taking by proteſtation that the plaintiff | 
was guilty of the crimes mentioned in the libel ſet out in the de- 
claration, that the naming and making the pariſh-clerk of the pa- 
rochial church of Warminſter aforeſaid, as often as there was a | 
vacancy, fertinuit et de jure pertinere debuit et adbuc debet to the 
vicar of that church for the time being; that the plaintiff before the 
exhibiting the libel, viz, 2 June 3 Geo, 1. by virtue of the eccle- | 
ſiaſtical canons was named and made clerk of the ſaid pariſh-church } 
by F. IL. clerk, vicar of the ſaid church, and that the plaintiff the | 
place and ſervice of clerk of the ſaid pariſh- church by virtue of that | 
nomination and making from thence to this time had held and en- } 
Joyed ; that the defendant Henry, as ſurrogate of the vicar general, I 
Sc. at the promotion of T. L. and R. S. churchwardens of that | 
church, fraxit in placitum pruedictum Willielmum in praedifta cu- 
ria Chriflianitatis de et pro materits praedidtis in the libel men- 
tioned, before the prohibition delivered to the defendant, ea inten- 
tone ad ipſum the plaintiff, pro hujuſmods malegeſiura ſua 'praedift | 
fro reformatione morum ejus, et pro ſalute animae ipfius Willielm, | 
juxta leges eccleſiaſtt cas caſtigando et puniendo, et a loco et ſerviti | 
lib parochia!i is clerici eccleſiae raed; Fae amovendo, libellando verſus 
eum in eadem curia Chriſtianitatis de et pro materiis praedictis, &. 
prout ei bene licuit, &c. and prays a conſultation, To this pla 
the plaintiff demurred, and the defendant joined in demurre!. | 
And the cauſe came on in the paper this term to be argued by coun- | 
ſel, But the counſel for the defendant deſiring only liberty to plo- 
ceed againſt the plaintiff in the eccleſiaſtical court, to deprive hin 
of his office; and the court being of opinion, that the plaintiff, though 
nominated by the vicar generally, was intituled to hold the ofiice | 
for his lite, which reſclution they grounded upen the . of 
2 Salk, 536. the caſe of the pariſhes of Gatton and Melwitch ; 
that although an offenſe was puniſhable in the temporal and — in 
the ſpiritual courts, yet there might be a proceeding thereupon In 


B. R. bios the ſpiritual court to deprive a clerk of a pariſh-church, though 
of St, Davi#'s they could not proceed to puniſh him for it. 80 is 1 Siderf, 217: 


againlt Lucy, 
Ante, 450. 


1 Les 


i. 
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1 


— 


& 1 Geo. 2. 150 
Lev. 138. Slader verſ. Smallbrook ; proceedings allowed in the 

ſpiritual court to deprive a perſon of orders he having forged the 

letters of ordination, though they could not have proceeded there 

to puniſh for the forgery : to prevent the repeating the long argu- 

ments uſed upon the motion, where the queſtion was made, whe- 

ther all the crimes in the libel were. not puniſhable only by. the tem- 


poral laws, or whether of ſome of them the eccleſiaſtical court 
could not have conuſance, which would be unneceſſary, ſince ſop- 


poſing they were all of them puniſhable only by the temporal laws, 
yet there might be proceedings upon them, to deprive the plaintiff 
of his office; the court gave judgment, that the prohibition ſhould 
ſand as to all but the proceeding for a deprivation, and as to that 


a conſaltation ſhould go. June 13, 1727. Intr. Trin, 12 Geo. 
B, R. Rot. b 5 
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8. C. 2 Stra. 


781. 


Calling the 
defendant ad- 
miniſtrator in 
the decl-ra- 


Mich. Term 


1 Georgii 2. regis. B. R. 17 27. 


—— 4, „„ 


8 
23622 


* 


determined by the ſucceſſor, But about the middle of September 


Pleas in the rom of Sir Francis Page, ” 


1 [- 1 


a. _ 
2 — 


IS late Majeſty King George dying at Oſnabrug the 11th if | 
June laſt, the judges commiſſions by the act of parliament were | 
to continue in force for fix months from that time, unleſs fooner | 
his 
preſent Majeſty King George the ſecond gave direfions, fer paſſns | 
new patents, which were paſſed accordingly to all the late King: 
judges, except Mr. juſtice Forteſcue, whoſe patent was ſuperſeded; } 
and Sir Francis Page was removed out of the Common Pleas into th! | 
King's Bench in his rom; and Spencer Cowper, Ejq; Attorney Ge. 
neral to his Majeſly when prince of Wales, and chief juſtice of Cheſter | 
(which place he had granted to him by the late King, to be chief ju- | 
ſlice of Cheſter to him, his heirs and ſucceſſors, quamdiu ſe bene WY 
geſſerit) appeared to a Writ returnable in Chancery the firſt gay uf | 
this term, commanding him, to take upon him the degree of a ſerjeaut } 
at law, and was ſworn in Chancery, and performed the uſual cerems- | 
nies, and then by patent was created one of the judges of the Commun | 


* 
3 


tion, ts ſuffici- 


ent without a 
pecial aver 
ment. 


” a. 4A - 


7 
/ 


Fletcher. 


Intr. Tin, 13 Geo. 1. B. N. tot. 


defendant Phillis Fletcher, vid, adminiſtratric. omnium et 
gulorum bonorum et catallorum jurium et creditorum quae fue 


Mejis Fletcher nuper viri ſui deflincti, tempore mortis ſuae, Jui“ 
inteſtalus, in cuſtodia marreſchalli marreſchalciae, &c. and then 


Holliday 08/2 Fletcher, adminiſtratrix of Moſes 


— a 0 | = : | N f | T 
N an action upon the caſe upon ſeveral promiſes for goods ſold | 
and delivered to the inteſtate, the plaintiff 3 | 
5 = 


riit 


hilt | 
518 


cut 
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out the promiſes made by the inteſtate, Sc. The defendant de- 
murred to the declaration, and afligned for cauſe of demurrer, 
that it is not alleged or ſhewn, that adminiſiratio omnium et i ngu- 
hrum bonorum, &c, unquan commiſſa fuit, nec per quem metropoli- 
W, ordinariun officialem aut alium officiarium ( ſs ulla) ei fuit 
commiſſa, Sc. The plaintiff joined in demurrer. And Mr, Myͤnne 
for ie plaintiff admitted, that a plaintiff was not obliged in his de- 
claration againſt an adminiſtrator to ſhew by whom adwiniſtration » 


was committed; becauſe it did not poſſibly lie in his knowledge, 


who granted en But then the plaintiff ought to allege, 
that adminiſtra:ion was committed to the defendant. And fo is the 


caſe of Bracton verſ. Liſter, 2 Ventr. 84. expreſs in point; where 


it was held by the court, that the omiſſion of the alleging, that 


letters. of adminiſtration were committed to the defendant, was 
incurable. But Mr. Huſſey for the plaintiff argued, that it was al- 
|c5:d in the declaration, that the defendant was adminiſtratrix ; for 
the plaintiff declares againſt her, adminiſtratric. &c. and that Was 


traverſable, and therefore ſufficient, without alleging, adminiſtra- 
that indeed the method of- 


tion was committed to her. He ſaid, 


declaring againſt an adminiſtrator in the Common Pleas was diffe- 
rent, for there it is A. B. adminiſtrator of C. D. &c. ſummonitus 


uit ad reſpondendum E. F. but then in the declaration the defen- 
and there- 


dant is not alleged to be adminiſtrator, as in this caſe ; 
fore it muſt be alleged, that adminiſtration was committed, in the 
declaration, otherwiſe the defendant will be deprived of the benefit 
of traverſing that fact. And therefore in a caſe lately between 


Nobo and Helmer it was adjudged, that a declaration acainſt. an 
adminiſtrator, for want of alleging that fact, was ill; and probably 


that was the reaſon of the caſe of Bratton, ver /. Li ler, in 2 Ventr. 
for that was in the Common Pleas. 
to conſider of it, at another day gave judgment for the plaintiff. 
For they held, 4M ſuing the defendant as adminiſtratrix did of ne- 
cetli'y imply, tl at adminiſtration was committed to her; for no 


pertons can be 8 rators, but by having letters of adminiſt ra- 


tion granted to them; and that the e ee might 1 in this caſe 
hve reverted that fact alleged, that ſhe was adminiſtratrix; 
they held likewiſe to be ſufficiently averred, by ſuing 
niſtꝛatrix, Sc. as above. 


the 350 1727. 


Which 


Judgment for "he plaintiff, November 


The King ver/. the inhabitants of Aynhoz we 


WO juſtices of peace, by their 7 under their hands and 
ſeals py 22 Sept. 1727, removed Thomas Edmonds and Eli- 
ebeth his wife from the pariſh of Aſhenden cum Pollicutt in the 


. 


1511 


The court having took time 


her as admi- 


County 


1 Sid. 228. 


Shaw” 5 "IH 
Law, cap. 53. 


ſec. 18. 5 
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county of Bucks to the pariſh of Aynhoe in the county of Northamp. 
ton, as the place of their laſt legal ſettlement. From which order 
the inhabitants of Aynhoe appealed to the next quarter ſeſſions of 
the peace held for the county of Bucks, 5 October 1727. where 
upon hearing the order of the two juſtices 1t was confirmed; jn 
which order of confirmation the fact was ſtated ſpecially, to the in- 
tent a certiorari might be brought to remove the orders into the 
King's Bench, that the opinion of that court might be had there- 
upon. And the fact ſpecially ſtated was this, viz, that the ſaid 
Thomas Edmonds about fourteen years ſince was hired for a year to 
Abraham Wrighton at Aynhoe, and ſerved him the ſame year, and 
received his year's wages, and afterwards at Michaelmas 1725 went | 
to Mr. Thomas Potter at Biſſiter in the county of Oxon to be hired; 
who told him he would not hire him then, for that he expected 8 
a man-ſervant in three weeks; but if he the ſaid Thomas Edmond; | 
would ſupply the place of fuch man-ſervant till he came, then he the | 
faid Thomas Potter would pay him for his time : whereupon the ſaid | 
Thomas Edmonds entered into the ſervice of the ſaid Thomas Potter, 
and lived there till near Chri/tmas following, and then was hired to 
him and ſerved him At Biſſiter till Michaelmas then following ; and 
then at Michaelmas 1726 he was hired at Biſſiter aforeſaid for a year | 
to his ſaid maſter Potter, and ſtayed in ſuch ſervice till the Midſum- 
mer following, and no longer. Theſe orders being accordingly re- 
moved into the King's bench by certiorari, it was argued by Mr, 


In 


Lee for the defendants, that the order ought to be quaſhed, Thomas me 

Edmonds appearing to be laſt ſettled at Biſiter; becauſe, though the ge 

ſtatute requires a hiring for a year and a ſervice for a year, it does bro 

not require the hiring and ſervice ſhould be under the fame contract. WI ©! 

Inhabitants of Aud he relied upon the caſe of the inhabitants of Brightwell and I Mr 
gre We/thenning, as the very caſe in point: where it was reſolved and WI © 
” ſettled, HII. 1 Geo. 1. B. R. when the earl of Macclesfield was chief the 

juſtice. Mr. Reeve e contra argued, that it did not appear, Edmond: Wl * 7 

was ſettled at Biſiter; becauſe he inſiſted, he ought to be hired for 0 


2 Salk. 535. a year, and ſerve that year. And he ſaid, it had been held between 
pays rol the inhabitants of Rudwick and Dungſold, that if a poor man is hired 
for half a year, and ſerves that half year, and then is hired to the 
ſme miſter for another half year, and ſerves that half year alſo, that | 
would not make a ſettlement, But the court upon the authority of 

the caſe of Brightwell and Weſthanning held, theſe hirings and ſet- 
vice did make a ſettlement ; for he was hired for a year, and ſerved | 

a year, And the orders were quaſhed, = 
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| | Hannah Leer verſ. John Pilmy. Error. 86 
Intr. Trin, 13 Geo. t. C. B. Rot. 2110. Intr. Hi. 
| # Geo. 2. B. R. Rot. 
4 
4 HE plaintiff brought an Dn of FEM upon a has: as Debt by exe- 
4 executrix to her husband, againſt the defendant Pilmy in een . 
- the Common Pleas, Pilmy confeſſed the action, where- aided ou 
1 upon judgment was given for Lee. Upon which judg- verdict. 
M went Pilmy brought a writ of error in the King's Bench, and aſ- 
4 ſigned for error by his counſel Mr. Parker, that this action was 
„ W ought by the plaintiff as executrix in the debet and detinet where- 
; W = it ought to be in the deter only. But to this it was anſwered by 
d M.. Draper, that this would be aided after verdict by the Oxford 
2 :& 1 Lev. 250. 1 Sid. 379. Freuin et ux. verſ. Painton. And 
of } the act of 4 Ann. cap. 16. par 2. extends all the ſtatutes of Jeofails 
% W © judgments to be entered upon confeſſion, &c. And of this opi- 
1 nion was the court, and j judgment affirmed, Feb. 8, 1727. 
en 
0 Garter ver}: Jewell. 
hat | 
41 HE e Was mk up upon an eſcape warrant made by One taken on 
es 1 15 my brother Forteſcue. And a motion was made to diſcharge an eſcape war- 
a im and the warrant, becauſe he was took upon it the 6th of Ja- rant of a judge 
8 after his pa- 


wary inſtant; and my brother Forteſcue was removed from his of- tent was deter- 
ice of judge of the King's Bench in OFober before; his patent be- mined by the 
ng determined upon the demiſe of the late King. And the per- Oey OY 
n was diſcharged, and wire warrant alſo, bo 
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The King Py, ir Edmund Elwell, Joſeph ee Eſq: 


. 
794. 


Where there 
is a convic- 
tion the court 
will not diſ- 


charge on the 


warrant of 
commitment, 
without hav- 
ing the con- 
viction before 
them. 


Daniel Monty Eſq 


Intr. Mich. 1 Geo. 2. Il. T. 


H E defendants were convicted upon view of three juſtices cf | 

the peace in Kent, of a forcible detainer ; and were commit- | 
ted by them to Maid: 2 ga0], till they ſhould pay a fine to the | 
King, Upon which they ſacd out a certiorari, to remove the con- 
vi en into the King's Bench, and a habeas corpus to bring uy 
their bodies. The conviction returned was, Kant. . Memorandum, 
guod 15 Sept. 1 Geo. 1. ah, Beckenham in comitatu Kantiae Eliza: 
betha Eve! queſia 5 nobis E. B. P. B. et V. . tribus Juſhictariis 
&c. qd Edmundus Ewell nuper de London Bar. I. B. et D. M. is 
meſucrium ipfias Blizabethae, et exiſlens domum manſionalem 10008 
Elizabethae Il. oecatum Langley Houſe, ſifuatum infra parochiam di 
B. traed "Hom, ingreſs ſunt et ibſam E. E. de meſuagio Pres. | 
ide eadem E. E. te, NPOre TNT Hals proed' Ci fuit ferfifa ut de libero ie 
neſuento ihfitts E. E. pro germ vitoe ſue, illicite ejecerunt, expul:- 
runt et amoverunt, et meſuogium illud ab ipſa Blizabetha E. illicit: | 
manu forti et armata jotentia adhuc tenent et ab ipſa detinent, contra | 
fermam flatuti in hujuſmodi caſu editi et provifi, unde eadem E. E. al. I 
inc, ſcilicet eodem 11 die Septembris, apud parochiam de B. prac- | 
diam, petit a nobis ſic ut praefertur juſticiaris exiſtentibus fbi in 
hac farte remeditm congrium appon juxta formamn ſiatuti, Ge. ui 
bus quidem querimonta et petitione per nos praefatos juſticiarios quditis, 
nos pracfati E. B. boronettus, P. B. et . P. juſticiarii Pracdidl d 


meſuagium proed: aum perſonaliter accedimus, et adtunc et ib1dem iu. 


wvemiunus et vi demus frac jatos E. E. I. B. et D. M. praedictum me. 


| ſwan, 4 VI ec 4 mis, illicite 11711 forti et armata potent: a detinen- 


es e Fos "1101711 flat uti. in þ jus mod: caſu editi 41 Proviſ, proe f 
ihſa eadem Elizabetha Ekeell fic ut Frasfertur nobis queſia eſt : ic 
eonſiceratum eft per nos praefatos jufticiarios, quod praedicti Famundis | 
Li 4 7 1 
Ewell fee, pus Billers et , Monty 26+ wenn ſorti detention? | 
proedifta fer viſus nofiros proprios adtunc et ibidem ut proj ertur la- 
bits COnv 155 [int et quilibet eeorum conviftus ei, ſecundum for 

7 : 


[{atuti Pr 1 3 ſuper GUO 7705 pracfat 7 i Niciarii pr netatos E. 7 | 


J. B. ct D. M. odtunc et ibidem arreſtari facimus ; et iidem E. E. 
J. B. et D. M. convi&7! exijlentes, et quilibet eorum convictus exiſili, 


aber vijus noſsros proprios, de manu forti detentione praeditla ut Lal. 


fertur, per nos praefatos jufticiarios committuntur, et quilibet ec, 
commiltitur, ad gaolam dicti domini Regis comitatus fracdicti af 


Mal dſtone in comitatu Kantiae praedicto, Prox ii am gaolam (i 


Fracdictum meſuagium exiſtentem, ibidem quouſque An 
fec ecer wu 


=” 
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ſecerint, et quilibet eorum finem fecerit dicto domino Regi pro offenſis | % 
ſuis reſectivis praedictis, de Jui biss qui dem praemiſſis ſupradictis hoc 1 
fer! facimus recordum : in cujus rei teftimonium nos praefati E. B. 1 
ho” P. B. et V. P. arm? juſliciarii praedicti huic records manus 

mPras et figttia nofira appoſieimus apud parochiam de Beckingham 

eracdiFfam in comitatiu Kantiae praediffo decimo quinto die Septembris 

uno regni dicti domim Regis nunc primo ſiapradicto. 


E. Bettenſon, 
F., Bore, 
W. Paſſenger. 


5 


Exception being taken to this conviction, that it was ill, becauſe 
the commitment was of the defendants to gaol zbidem remamſur. till 
exc ſhould have paid a fine to the King; and the juſtices of the peace 
have aſſeſſed no fine; fo that it amounts to an indefinite commit- 
ment to priſon, which is illegal. Againſt which it was argued by 
lerjcant YYÞitater for the King, that this court might aſſeſs the fine, 
and ſo they did in the cafe of the King ver/its Chaloner, 1 Keb. 585. 
But as to that caſe the court ſaid, the party ſubmitted to a fine, a 
very ſmall one being ſet, upon the circumſtances of the caſe. 
And the judges were all of opinion, that the juſtices might and 
oazht to ſet the fine, they being beſt appriſed from their view of 
the nature of the offenſe, and that they need not eo inſtante ſet it, 
but might adjourn for a little time to conſider of the fine. And 
juſtice Page ſaid, lord chief juſtice Holt held fo in the caſe of the 

Queen verſuus Leighton warden of the Fleet. They held alſo, that 
if a certiorari came to them, they might proceed to ſet a fine, and 
compleat their judgment, and it would be no contempt. And there- 
tore they all held, that this commitment being, that the defendants. 
_ ſhould lie in prifon till they pay their fine, and no fine was ſet; 

tne conviction was naught, and was quaſhed, and the defendants 
. Gicharged February 18, 1727. ns 


| George Turvil again} Steven Aynſworth, 8. C. 2 Stra. 
ff. neu | 787. 
| ; II E defendant gave the plaintiff a note under bis hand, vis. Any variation 
London, 31 May 1720. J promiſe to accept of Mr, George in he name of 
5 5 | 1 a corporation 
2% vil or his afligns 800 J. South Sea ſtock on the 31 May 1721. is fatal. 
and pay him or his aſſigns 5600/, for the ſame, witneſs my hand 
deven Aynſworth, The plaintiff gave the defendant the like note, 
Promiſing to transfer, Sc. And in an action brought upon this pro- 
nue, the plaintiff declared, that the defendant in conſideration that 
the plaintiff had promiſed to transfer to the defendant upon the 31ſt 
of May 1721. 80ol. in capitali fundo gubernatoris et ſocietatis 
8. . | mercarorum 


* 


—— TTT. HS RO 
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mercatorum Magnae Britanniae negotiantium ad maria auſtrialia e- ve 
alia loca Americae et pro incitatione piſcationis, Anglice vocato Sour), th 
Sea ſtock, promiſed to accept it, and pay 5600/7. Sc. Upon non 4% lie 
ſunpſit pleaded, the cauſe came to be tried before me laſt Trinity tet 
term at Guz/dhall; and upon the trial the defendant's counſel too: de 
ſeveral exceptions. I. That the contract, though regiſtred, was not ex 
regiſtred according to the act of parliament. 2. That there was not pl: 
proof of a proper tender by the plaintiff to transfer, &c. and, 3. That ert 
the plaintiff had miſtook the name of the South Sea company, for to 
1 | there was no ſuch word as auſtrialis for South but the proper Latin pr 
8 Word was auſtralia, Whereupon it was agreed, the plaintiff ſhould pr 
ll have a verdict, with liberty for the defendant to move for a new WM Ar 
2A | trial, if the court of King's Bench ſhould be with him in any of bis MM in 
i | exceptions. As to the two firſt I was clear of opinion upon the trial, WI th: 
1 and ſo was the court of King's Bench upon the ſubſequent motion, aft 
1 1, that the contract was regiſtred according to the act, the plaintiff ber 
1 having regiſtred that note which the defendant gave, though he had ſan 
5 not regiſtred the note he gave the defendant, it being out of his WW *% 
0 power, the defendant having that in his cuſtody: 2. that the evi WM 
[ dence was a proof of a proper tender to transfer, Sc. But then as | 
| to the third exception, it being moved in the King's Bench and ar- WI 
l gued by council on both fides, the court was unanimous of opinion, in 
1 that the plaintiff had failed in proving his declaration; for the evi- by 
l dence being of a promiſe to accept Seuth-Sea ſtock, and the name Juc 
l of the corporation being ſet out with an inſenſible and improper Be 
0 word, diz. auſtria inſtead of auſiral did not deſcribe that corpora- Ve! 
ll tion, and by conſequence the agreement ſet out in the declaration wa 
1 was to transfer a different ſtock from that which was proved by the WI the 
4 evidence. And they held, that if the word auſtrial! was rejected, qu 
1 as the counſel for the plaintiff would have had it, that would not ef 
* help the plaintiff; for then the corporation deſcribed would be, the the 
4 governor and company of merchants trading to the ſeas and other ver 
places in America, &c. but would not be that corporation, pert of 
1 whoſe ſtock was proved to be agreed to be transferred. And the 
verdict was ſet aſide, and a new trial granted, February the 7th 
| 2725, 55 
by „%%% Lea cer. Welch.-: Errer CB 
[ Intr. Tin, 13 Geo, 1. B. R. Rot. 304. 
Leaving out HE plaintiff below Milliam Lea brought an action upon the 
. cCaſe againſt Richard Welch in the Common Pleas, and declared 


ſãaumpiit ill. l 
— upon ſeveral promiſes; and the firſt count was, that the defendant 


Welch was indebted to the plaintiff in 10 J. for goods ſold and deli- 


vered, 


4 8 


. — 


—— 


he 
ld 
4 


j a 
4 —— > Cate. . — = el. not. * 2 _— —_—_ —_ 


9 


* 


1 


yered, et fic inde indebitatus exiſtens idem Richardus poſtea, ſcilicet 
the ſame day and year at, &c, pracdictas decem libras praefato Wil- 
jelno cum inde poſtea requifitus eſſet bene et fideliter ſolverè et con- 


tentare vellet. There were other counts in the declaration, The 
defendant let judgment go by nil dicit, and after a writ of inquiry 


executed and intire damages found, judgment was given for the 
plaintiff, Upon which the defendant Felch brought this writ of 
error. And Mr, Parker for the plaintiff in error took an exception 
to the declaration, becauſe it was not alleged, that the defendant 
promiſed the plaintiff, that he would pay; ſo that there was no 
promiſe by the defendant, which was the foundation of the action. 
And he cited 1 Lev. 164. Buckler verſ. Angell, as a caſe adjudged 
in point. In afſump/it the plaintiff declared, that in conſideration 
that he would ſurrender a term, the defendant ſolvere vellet 101. 


after verdict for the plaintiff upon non afſump/it judgment was arreſted, S. C. Raym. 


becauſe no promiſe was laid, and then no iſſue was joined. The 
ſame caſe, 1 Sid. 246, He cited alſo Cro. El. 913. Noy 50. Law 
againſt Saunders, that after a verdict it would not be good. 


Mr. Clive for the defendant in error relied upon the caſe of Roe 
verſ. Gatebouſe, 2 Salk. 663. where in caſe upon ſeveral promiſes, 
in the ſecond count there was an omiſſion as here of laying a promiſe 


by the defendant, and yet the court held it good, and affirmed the 


judgment upon the writ of error brought. He cited alſo 1 Sid. 306. 


 Beiford verſus Uffington. But the court held, that the caſe of Roe 
ver/, Gatehouſe did not come up to the preſent caſe, becauſe there 
was a promiſe laid in the firft count, and it is upon that the court 


there laid great ſtreſs, and ſaid that the nominative caſe ſhould go 
quite through, but here is the defect in the firſt count. And the caſe 
ot Buckler verſ. Angell as reported by Levinz is the very caſe, And 
therefore they held, the declaration was ill, and judgment was re- 
„„ 178%, © 
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The King verſ. Thomas Hayes. 
Intr. Paſch. 13 Geo. 1. n. 14. B. R. 


fendant pillo- 
ried, and one 


This is now 


death by a a bond, purporting tc be an obligatory wei ing under the hand and | 
late ſtatute. ſeal of the ſaid Edmund Longbotham, ad to bear date the 18h 
See 2 Stra. of June 1718. to the ſaid Thomas Hayes, in the penalty of 560, | 

with condition to pay 280 J. on the firſt of December next follow- | 
ing the date, Sc. then tne indictment proceeds, that the ſaid jurors 


further preſent upon their oaths, that the two defendants afterwards, 


vz. the ſaid zoth of Offober 1720, did publiſh the ſaid writing ſo 
by thera forged as aforeſaid as a true bond, &c. contra formam ſia- | 
tut. Cc. then the indictment goes on, and the ſaid jurors further 
ſay upon their oaths, that the ſaid defendants afterwards, ſcilicet the | 
ſaid zoth of October auno ultimo ſupradicto quoddam [not faying | 
aliud) falſo fabricatum ſcriptum, purporting to be made under the | 
hand and ſeal of the ſaid Edmund Longbotham, and to bear date the | 
Ich of June 1718. to the ſaid Thomas Hayes, in the penalty of 5 
with condition to pay 280/. upon the 1ſt of December next follow- | 
ing the date of that writing, did publiſh, knowing it to be forged, | 
Sc. contra formam ſtatut. Sc. The defendants removed this in- 


dictment into the King's Bench by certiorari, and pleaded not 
guilty; and the czuſe came on to trial before me the fitting after 


Trinity term 1727. And upon producing the forged bond in ei- 


dence, it was inſiſted upon by the defendants counſel, that there 
was a material variance between that produced in evidence and that 
laid in the indictment; for it was laid in the indictment, in 12 

| — Eg | quidem 


N indictment was found 20th Feb. 1926. at Hicks's Hall | 
before the juſtices of oyer and terminen for Miyddlejex againſt | 
the defendant and one William Haves, tor that they in- 

0 tending to defraud the executors oft #.dmund Longbotham | 
off. 125 — -f 1 ; | + fs F 1 | f 

of 280. 3oih of Offober 1720. forged u gertain writing vocatum | 
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ee ſeripto mentionatur praedictum Edmundum Longbotham (Note, 
he had not before been ſet out to have been of any place] per nomen 
Edmundi Longbotham de Limehouſe in parochia de Stepney in co- 
mitatu Middleſex ; but the bond produced in evidence was, Edmun- 
dum Longbotham de Limehouſe in peroch. de Stepney in comitatu 
iiber; whereas peroch. does not ſignify a pariſh, nor is there 


any ſuch word, the conſequence of which would be, that he is de- 


| ſcribed to be of a different place than he is mentioned to be of in the 


forged bond; and therefore a material variance. But the counſel 


for the King, not admitting the variance to be material, alleged, 
that the defendant having removed this indictment by certiorari, 
made up the record and brought it down; and that this was not 
thus in the original indictment, but the record was made up wrong 
on purpoſe, that he might be acquitted; for the counſel for the 
prolecuior ſaid, they were inſtructed, that the original 1 
ment was in 'erach. and ſo agreed with the forged bond 

duced in evidence. Whereupon I propoſed, they ſhould * 


in the trial, and if the jury ſhould be of opinion, that the defen- 


dant did forge the bond produced in evidence, they ſhould find a 


ſpecial verdict, upon which the variance would appear, and if mate- 


fal the defendant would have the benefit of it, and the proſecutor 
would have an opportunity to apply to the court, and try if it could 
not be fer right, ſuppoſing this fault was made in the record of 
1, prius contrary to the indictment by the defendant or his clerk 
in court, Upon which the trial went on, and after a good deal of 
evidence of both ſides (but the ſtrength of the evidence was clearly 
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with the proſecutor) the jury brought in their verdict, that the de- 


fendants were guilty of forging the writing purporting the bond gi- 
ven in evidence; and thereupon they found their verdict ſpecially, 
that the defendant might have the benefit of the variance, Sc. At- 
terwards in Hilasy term 1727. it was moved on behalf of the proſe- 
cutor in this cauſe, that the nf prius roll might be amended by 
the plea roll, and the word paroch. in the indictment in the 7/# 
prius roll made peroch. as it was in the indiftment upon the plea 
roll, the record having been made and carried down to trial at 
wh ; prius by the defendant's clerk in court, as was ſuppoſcd, . 
procure an acquittal, And after hearing codnſc] on both Ces, 


the court made a rule for an amendment accordingly, January 25, 
1727. whereby there was no variance between the forged bond ſet 


out in the indictment and that found in the ſpecial verdict, remain- 
ing upon the record. And now this term the cauſe was ſet down 
in "the paper to be argued upon the ſpecial verdict, which ſpecial 
verdict was this: the jury found, that the dan” zoth of 


October in the indictment od at the place in the in- 


dictment laid in the county of Middieſex for that purpoſe, did 
bige gueddam fertptum Juper papyriam, dngiice vocatum A bond, 
2 | | | . 
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in verbis literis et figuris  ſequentibus, viz. Noverint univerſi, Ge. 


and ſo find it in baec verba, with the condition, exactly as laid in 
the firſt part of the indictment: and then the jury farther find, 
that the defendants afterwards, viz. the ſaid goth of Oeteber, 


 praedifum falſum fabricatum et controfactum ſeriptum ſuper 


papyrum in verbis literis et figuris praedictis ut praefertur ex. 
preſſum et Jpecificarum, by the faid defendants uf praefertur, forged, 


2 lſo et ſcienter at the place laid in the indictment for that purpoſe 


in Middleſex did publiſh : but whether upon the whole matter the 


defendants or either of them are or is guilty de 7ranſgreſſione con- 
 temptu falſo fabricatione et malegeſtura praedictis in indiftaments 
Piraedicto interius ſpecijicatis modo et forma as by the ſaid indict- 
ment againſt them is ſuppoſed, or not, the jury are ignorant, and 


pray the advice of the court; and if the court {ball be of Opinion, 
they are guilty, or either of them is guilty de tranſgreſſione con- 


temptu falſo fabricatione et malegeflura praedictis, then they find 
them guilty; and if the court ſhall be of opinion, they ate 
not guilty, Sc. then they find them not guilty, Sc. And 


it was argued by Mr. ſerjeant Eyre and Mr. Fazakerley for the 
defendants, that no judgment could be given againſt them upon the | 


verdict, becauſe it was imperfe& and incomplete, inaſmuch as that 


in the indictment three diſtin& offenſes are charged, 1. That the 
defendants forged the bond dated 18th of June 1718. 2. That 
they publiſhed that very forged bond. 3. That they publiſhed 
quoddam ſeriptum falſo fabricatum 18th of Fune 1718, knowing it 


to be forged, which muſt be took to be a difterent bond from that 


charged to be forged in the beginning of the indictment. It is 


not ſaid idem ſcriptum, but quoddam, which muſt be took to be 


another than what was mentioned before. But as to that laſt of- 


fenſe the jury have found nothing, for they only find, that they 


forged quoddam ſcriptum, &c. and ſo ſet it out (which now ſince 


Hardr. 166. 
Rochel & ux. 


verſ. Struddle. 


M. q W. 3. 
Miller verſ. 
Tretts. 

Ante, 324. 


the record is amended exactly, agrees with that firſt ſet out in the 
indictment) and that they publiſhed that forged writing, &c. and 


then make the general concluſion : but ſay nothing as to the defen- 


dants publiſhing the laſt writing, knowing it to be forged ; but as to 


that, they ought to have found the defendants not guilty. And they | 
cited ſeveral caſes, to prove that a verdict that finds but part of the 

matter put in flac, and ſays nothing as to the reſt, is inſufficient; 

becauſe the jury have not tried the whole iſſue; as in an informa- 
tion of intruſion into a meſuage and 100 acres of land, on the ge- 
neral iſſue the jury find the defendant guilty as to the land, but fay 
nothing as to the meſuage; this is ill for the whole. Co. Lit. 227. 
2. and the judgment given upon that verdict was reverſed, 80 Cl. 
Eliz. 133. Finymore verſus Sanky. Debt for 71. 135. 4d. on nil 


debet the jury found, that the defendant owed 61. 135. 4d. but ſaid 


nothing as to the reſt ; after judgment * for the plaintiff, Jad: 
ment 


— 


„ 
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ment was reverſed, So if ſeveral iſſues are joined, and the jury 
find ſome of them well, and as to the others find a ſpecial verdict, 
which is imperfect; a venire facias de novo ſhall be granted for 
the whole. 2 Roll. Abr. 72 2. pl. 19. They cited alſo caſes where 
upon defects in the ſpecial verdict, a venire facias de novo ſhould 
ue; as Gro. Fac. 31. Auncelme verſ. Auncelme. In treſpaſs for en- 
tring into lands, Cc. the jury quoad parcellam tenementorum find a 
ſpecial verdict, and fay nothing as to the reſt; a venire facias de 
novo iſſued. To the ſame purpoſe is Cro. Fac. 113. Woolmer verſ. 
Caſton, and Cro. Jac. 653. Treſwell verſ. Middleton. They urged 


on 


farther, that in this caſe there was no fact found, that could be ap- 


plicable to the . publiſhing this laſt forged writing, what is found _ 
being applicable to the firſt ; and therefore the court have no foun- — mm 
dation to conſider of this laſt offence, though the verdict is ſpecial. _ 1 
And for that 2 Siderf. 86. Street verſ. Sir Will, Roberts, was 1 
cited, where it is laid down, that in all ſpecial verdicts the judges 14 
will not adjudge upon any matter of fact, but that which the jury [ll 
declare to be true by their own finding, and therefore the judges 1} 
will not adjudge upon an inquifition or aliquid tale found at 468 
large in a ſpecial verdict; for their finding the inquiſition does not 10 
affirm, that all in it is true. They concluded with citing 3 Lev. 1 
55. Graves verſ. Morley. Treſpaſs for taking his coat and cloak; 1:8 
on not guilty. the jury found a ſpecial verdict, that the defendant I 
being a conſtable took the coat for a tax, but ſay nothing as to the Ws 4 
cloak; and the court held the whole was diſcontinued. And 55 74 
therefore they inſiſted, that in the preſent caſe the whole was diſ- 71 


continued, or elſe that a venire facias de novo ought to iſſue; but = 
that no judgment could be entred on this ſpecial verdi& againſt the — 1 
defendant, = oe. 


On the other fide it was argued by Mr. ſerjeant Sheppard for the 
King, that the court might and ought to give judgment againſt the 
defendant ; for though he agreed many of the caſes put by the coun- 

jel for the defendant to be good law, yet in this caſe, as the defen- 
dants plea goes to all in the indictment, ſo does the ſpecial verdict; 

for their concluſion is, whether the defendants are guilty de trans- 
greſionibus contemptibus falſs fabricationibus et malegeſturis praedictis, 

Cc. and then the court will judge, whether the defendants are not 

guilty of the whole, or of what part thereof they are not guilty, 
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The court agreed, that the caſes cited out of C. L. and Cro. Elis. 
are certainly law; for if a jury finds but part of the matter put in 
iſſue, and ſays nothing as to the reſt ; the verdict is ill, and a venire 
facias de novo ſhall iſſue, if no judgment is given; but if judgment is 


0; E424 —— : . 


given upon ſuch verdict, it ſhall be reverſed, So if a ſpecial verdict 7 
is imperfect, and don't take in the whole in iflue, a venire N — 
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de novo ſhall be granted. Or if the ſpecial verd& is ſuch, that go 
judgment can be given upon it, as the caſe cited of Cro, Fac, Jt, 
But then the court held, that in this caſe, as the not guilty went t, | 
the whole indictment, ſo the verdict was found as to all the of. | 
fences charged in the indictment. They have found all the faqs 
proved before them, and ſubmit it to the court, whether that does 
not maintain all the charges. They might doubt, though the proof 
was but of forging one bond, and the publication of that bong, | 
whether they upon their oaths could ſafely ſay, he was not guilty | 
of publiſhing quoddam ſcriptum, &c. knowing it to be forged, it not 
being alleged in the indictment, that it was aliud ſcriptum different | 
from the firſt, and therefore would leave that to the judgment of | 
the court. Then in this caſe the indictment being for three diſtin& | 
offences, which in their nature are ſeveral, and the facts found by |} 
the ſpecial verdict fully maintaining the three firſt charges, as to | 
them the verdi& was found for the King; but as to the third of. 
fence, when they conſidered whether any fact found maintained | 
that, the court was of opinion, no fact found in the ſpecial verdict | 
did prove that; becauſe they took it, that although the indictment | 
did not mention aliud ſcriptum, yet when it mentioned it by the 
way of quoddam ſcriptum, it was not to be took to be the ſame as | 
that mentioned before; and then proof, but of forging one bond, 
and publiſhing that one bond, &c, that was not properly applicable 
to this laſt charge; and therefore held, that as to this laſt charge I 
the verdict was with the defendants; and declared the ſpecial ver- | 
dict had found the defendants guilty as to the two firſt offences, and 
not guilty as to the laſt, May 27, 1728. by 2 


At another day Mr. ſerjeant Eyre moved for the defendants in | 
arreſt of judgment. And his exception was to the diſtringas, that 
it was ad faciendum quandam juratam inter, &c, de quibuſdam 
tranſgreſſionibus contemptibus et falſis fabricationibus unde indiftati | 
exiſiunt; whereas the indictment was for forging and publiſhing a 
forged bond, but there was no treſpaſs nor contempt in the indict- 
ment, And in the indictment one offenſe was for publiſhing a |} 
forged bond knowing it to be forged, which is not in the dijtrin- | 
gas; which is a fatal fault, as the counſel for the defendant argued, | 


and cited Cro. Eliz. 622. Clerk verſ. Clerk, the action was an 
cjectment, and the venire facias was ad faciendum juratam in pla- 
cito tranſgreſſionis, whereas it ſhould have been, in placito tranſ 
greſſionis et ejectionis firmae, and therefore held a miſ-trial, and | 
venire facias de novo was awarded. 80 2 Lev, 8 5. Gunter verſus | 
Clayton; in caſe for an eſcape againſt a ſheriff upon an arreſt, they 
declared upon a latitat in placito tranſgreſſionts, and the writ pro- 
duced was in placito tranſgreſſionis acetiam billae 201, and this Was 
held an incurable variance. And in the preſent caſe, the variances 
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between the indictment and diſtringas are as incurable, But the 


maſter and clerks of the Crown Office certifying the court, that 


this was the conſtant form of making out the diſtringas in ſuch caſes ; 
that there precedents were all ſo, and that if this exception was al- 
lowed, it would overturn all their judgments after verdicts for miſ- 


demeanors and forgeries, &c, the court over-ruled the exception. 


The defendant Thomas Hays was afterwards brought up for 
judgment. And Mr. ſerjeant Chapple and Mr. Ketelby moved, 
that as this indictment was founded upon the ſtatute of the 5 Eliz. 
cap. 14. judgment muſt be given againſt the defendant Thomas 


Hays (William Hayes not being in cuſtody) according to that ſta- 
ture, and that Joan Longbotham their client, being the party griev- 


ed, ought to have double cofts and damages. For by the zd par. 
of 5 Elix. c. 14. it is provided, that if a perſon is convicted for 
forging a bond, or of publiſhing a forged bond knowing it to be 
torged, that then he ſhall pay unto the party grieved his double 
colts and damages, to be found and aſſeſſed in ſuch court, where 
ſoch conviction ſhall be, Sc. And now the conviction being in 


this court, they inſiſted, the court ought to find and aſſeſs the da- 
mages; and cited for that, 3 Inſt. 171, 2. Grevile verſ. Hind, and 


2 Brownl, 49. where they were aſſeſſed by the court where the 
party was convicted, vg. in the Star Chamber. But the court 


was in great doubt, whether they could, or if they could, what 


methods they ſhould take to find and aſſeſs the damages in this caſe. 
For by the 2d par. of that ſtatute of 5 Eliz. c. 14. which inflicts 
the penalty for forging or publiſhing a falſe deed, whereby another's 


_ frechold ſhould be moleſted, &c. it is enacted that if any perſon 


ſhould thereof be convicted, either upon action or actions of forgery 
of falſe deeds to be founded upon that ſtatute at the ſuit of the party 
grieved, or otherwiſe according to the order and due courſe of the 
laws of this realm, or upon bill or information to be exhibited into 


the court of Star Chamber according to the order and uſe of that 
court, he ſhould pay unto the party grieved his double cofts and 


damages, to be found or aſſeſſed in ſuch court where ſuch convic- 


tion ſhould be, Cc. then by par, 3. which fixes the penalty for for- 


ging a bond, &c. which is the preſent caſe, it is enacted, that if 
any perſon ſhall be convicted by any of the ways or means afore- 


laid, he ſhall pay to the party grieved his double coſts and dama- 


ges, to be found or aſſeſſed in ſuch court where ſuch conviction 


ſhall he, Cc. So that by the plain proviſion of the act the Star 
Chamber had power to aſſeſs theſe damages and coſts, and upon 


that the caſes cited were founded. So in forgery of falſe deeds 


the jury might give the damages, &c. But in an indictment no 
amages were to be given at common law; and therefore ſince no 

caſe nor precedent had been cited or produced, where damages 
| | = | have 
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have been given by the court upon ſuch an indictment; the court 
thought it required conſideration, whether it could be done, and 
by what methods they ſhould inform themſelves what the damages 
were, Cc. and that therefore this coming on towards the cloſe of 
Trin. term 1728. if the proſecutrix inſiſted upon the damages, it 
muſt go over till the next term. And thereupon the proſecutor's 
counſel, being very defirous to have judgment, they waived the 
conſideration of the damages and coſts, and prayed their judgment 
as to the reſt according to the ſtatute. Whereupon judgment was 
given againſt the defendant Thomas Hays, that he ſhould be et 
upon the pillory at Charing Croſs ſuch a day, and there haye one 
of his hears cut off, and ſhould be impriſoned for one whole year 


> 
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l without bail or mainpriſe. And accordingly he did ſtand in the 
| pillory, and one of his ears was cut off. 

l 8. C. 2 Stra, Evans ver}. Hicks. 

ll 797+ | : 5 1 
if Privilege of R ULE upon hearing counſel of both fides was made, to dif- 
f Ambaſladors, IN charge the defendant out of execution by virtue of the ſtatute 

1 of 7 Ann. cap. 12. it being made appear to the court, that he was | 
| a domeſtick ſervant of the envoy from the elector Palatine, viz. 
| his ſecretary, and that all the ſteps preſcribed by the act were pur- 

| ſued, May 25, 1728. 55 „ 1 
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Edward King and Judith his wife ver. Thomas Jones. 


(T Homas Jones brought an action upon the caſe upon ſeveral. pro- Coverture of he 
J miſes in this court by original againſt the detendant Judith as wy A e 1 
a feme ſole by the name of Fudith Parnell; and declared that eee | | 
ſhe was indebted to the plaintiff 22d of October 1726. in 203 J. &c. cannot abate 4 
for goods fold and delivered, Cc. The defendant Judith pleaded 1 * 
in this manner; ef praedicta Fuditha King quae arreſtata fuit pen 4 
nomen Fudithae Parnell by her attorney pleaded non afſumpſit. Up— 1 
on which iſſue being joined, at the aſſiſes a verdict was found for in 
the plaintiff, for 41/7, 18s. and coſts 40s. Upon which judgment F 
was given for the plaintiff Jones for the damages and coſts de incre- i 
mento, in all 64/, Thereupon an entry was made upon the record, k 
that die lunae in tribus Paſchae 13 Geo, 1, veniunt quidam Edwards [ 
King et praediqcta Juditba in propriis perſonts ſuis, and produced a _ 
writ of error de et ſuper praemiſſis praedictis, which writ follows in 1} 
Lac verba; which was a writ of error directed to the juſtices of the li 
King's Bench, reciting that in records ef proceſſu acetiam in red- 1 
atiome judicii loguelae quae fuit in curia noſtra, coram nobis inter 1 
Tomam Jones ef Fuditham uxorem Edward; King per nomen Judithae | 
Parnell, &c. poſteaque, &c. veninut fraedidi Edwardus King et 1: 
fuditha fer nomina Edwardi King et Fudithae uxoris ejus by their 1:0 
attorney, and affign for error, that it appears in the ſaid record, that fi 
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the ſaid Fudith comperuit et placitavit in placito fracdicto ut fe 
mina ſola per attornatum ſuum, ub in facto eadem Juditha lei- 
fore comparentiae et placitationis praedicto fuit cooperts cum 1þfo prove 
Jato Edwardo King viro ſuv, vis. apud, &c. et fic eadem Fuditha 
tempore comparentiae fpraedittae non facere ſeu nominare aliquer at-. 
ar natum nec comperuiſſe aut placitaſſe debuit fine praedicto viro fas, 
Sc. Jones the defendant in error came in, and after ſeveral impar- 
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lances pleaded to the aſſignment of errors, that the ſaid Eduard | 


a 
| King aud Judith ad dicendum ſeu allegandum pro errore ad judicium Cf 
_ praediftum revocandum quod ipſa eadem Fuditha praedicio temtore V 
cooperta fuit cum ipſo praefato. Edwardo King prout ſuperius pro er- a 
ore per praedictas Edwardum et Juditham allegatur admitti non I 
diebent quia dicit quod he the ſaid Thomas Jones 18 October 13 Gr, / 
1. ſued out of Chancery a writ againſt the ſaid Judith as a fen C; 
ſole, de et in placito praedifto in recordo praedicto mentionato, and 00 
ſo ſets it out at large; and that the ſheriff of Surrey returned a WM 5«: 
nichil, whereupon a capias iſſued againſt the ſaid Fudith, upon b. 
which the ſheriff returned a non fuit inventa; whereupon he ſued | 
out a feſtatum into Middleſex, to which the ſheriff returned a | 
cepi, and that he had her body ready, Sc. and that then and there W t! 
in this court venit praedictus Edwardus King in propria perſona ſua, . 
et quidam Johannes Kitſon in propria perſona ſua, and the faid Ed. o 
ecard King and John entered into a recogniſance to the ſaid Eduard l 
ones in 801, under this condition, that /i contingeret eandem Ju- WM «© 
 eitham, in praedicto placito convinci, that ſhe the ſaid Judith ſhould fe 
pay the faid Jones the damages recovered, or render her body to the m 
cuſtody of the marſhal of the Marſbalſea of this court, Cc. prout a! 
patet fer recordum praedictorum ſeparalium brevium et retornorum | 2, 
eorundem' brevium ac per recordum recognitions praedictae hic in curia WM » 
de recordo refidentia plenius liquet et apparet, &c. unde petit judi- WM mn 
cium fi praedicti Edwardus King et Juditba contra recognitionen . ar 
hraedlictam fic ut praefertur de recordo remanentem ad dicendum jeu WM 4 
allegandum quod praedicta Juditha praedicto tempore fuit cooper WM H 
cum ipſo praefato Edwardo King prout ſuperius pro errore per ip WW © 


Edewardum et Juditham allegatur admitti debeant, &©c. et quod u- WM 
dictum praedictum in omnibus afimetur, &c, To which plea in 
bar of the aſſignment of errors there was a demurrer, and joinder 


in e : fl 
5 = | | | f N 

And ſerjeant Chapple for the plaintiffs in error inſiſted, that the di 
error aſſigned being a matter of fact, viz. coverture, it was con- i t! 
feſled by the plea to the aſſignment of errors; in the ſame manner Wl | 
as it infancy is aſſigned for error, it is confeſſed by a plea of in null | 4 
ef] erratum ; and in that caſe, if the defendant in error would con- Wl tic 
telt it, he ought to take iſſue upon it. 1 Lev. 294. Grell ver. © 
Richards; and Raym. 231. Oakeover verſ. Overbury, Then the WI a 
coverture being confeſſed, the judgment is erroneous, for a fene Ca 


covert cannot appear by attorney; and if ſhe does, and judgment 13 
given againſt her, her huſband and ſhe ſhall join in a writ of errot, 
and reverſe the judgment. So is 18 E. 4. 4. Br. error 173. Br. 
joinder in action 88. & 1 Roll. Ab. 748. pl. 18. Hayward wt). 
WVillianis, Stile 254, 280. where an action was brought again 
2 feuie covert as a feme ſole, and ſhe pleaded to iſſue as a feme 150 
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and afterwards judgment was given againſt her, and ſhe was took 


in execution; ſhe and her husband may bring a writ of error, other- 


wiſe her husband would be prejudiced in the loſs of her company 


and care about his family ; ; and he has no other means to help him- 


ſelf. But in caſe of a fine, the husband may enter and avoid it. 


And in 1 Rol. Ab. 759. Edwards ver /. Simpſon, which is the like 
caſe, it is ſaid, that they may aſſign for error, that ſhe was a eme 
covert at the time of the appearance and plea, And ſo the error is 


aſſigned in this caſe; and therefore he prayed, that . might 


be reverſed. 


Serjeant Whitaker bt the defendant in error inſiſted upon it, that 
the judgment was well given, and ought to be affirmed. For. 1. he 


ſaid, that the original writ was well brought, for Judith at the time 
of the ſuing of the original, capras and teſtatum, was a feme ſole, for 
the aſſignment of error is, that ſhe was a married woman tempore 
comparentiae ſuae, &c. Then when a writ is well ſued out, a de- 
fendant or tenant cannot by his own act abate the plaintiff or de- 


mandant's writ, Litt. ſect. 410. Co. Li. 248. 6, And though Ju- 
dith might marry, ſhe could not defeat the plaintiff's writ \ 
2, She has pleaded as .a feme ſole, et praedicta Fuditha King who 
was arreſted by the name of Judith Parnell, Now the praedicta 
makes that ill pleading, for ſhe confeſſes herſelf the ſame perſon, 


and a feme ſole; for which purpoſe he cited 1 Lutw. 22, 23. 2 Cro. 


He inſiſted that Edward King was eſtopped by the recogniſance he 


entred into, to aſſign this for error, he having entered into the re- 


cogniſance for 3 s appearance as a feme ſole. 


But TY: court were of opinion, has ſince the writ was ſued out 
fight at firſt againſt Judith as a feme ſole, ſhe could not by her own 


act defeat the plaintiff's writ. And therefore this caſe was plainly 
diſtinguiſhable from the caſes cited out of Brook and Ro. Abr. for 
there the defendant was a feme covert at the ſuing the writ ; but 


here ihe was at that time and after a feme ſole. A in 2 Ro. Rep. 
53. Mich, 16 Jac. 1. Haydon verſ. Miller, becauſe it did not ſuf- 


452. 2 Ro. Rep. 50, 88. Forteſcue verſ. Sir John Markham.” - 


ficiently appear to the court, that ſhe was covert at the time of the 


original proceſs ſued out, which ought to be expreſly averred in the 
alignment of the error, judgment was there affirmed ; which was a 
caſe of the like nature as this, And the court affirmed this judg- 
ment July 5, 1728. 
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S. C. 2 Stra. 
1 


Quinden. Trin. 


is on a Sun- 
day. 


fore me at Guildhall, and the defendants were found guilty, And 


fortnight after Trinuty Sunday, which was the Iſt of July; then 


trial being had 1 July, which was before the day of ft prius, and 
in truth was the guindena Trinitatis, that therefore the trial was 


the day in bank was ill. But the court was of opinion, that §un- 


S, C. 2 Sa, 
810. 


Attachment 
againſt a wit- 
neſs for not 
attending a 
trial, 


ſaici, that ſuch a rule had been granted by the King's Bench between 


the diſtringas was returnable die Martis proxime poſt quindenam Tri- 


denam Trinitatis, which was July 2. and by coi:ſequence the day 


The King ver. Mr. Gumley & al. 


N information was exhibited againſt the defendants, for a great 
aſſault, battery and wounding, committed by them upon Wil. 
kins the printer, &c. And on not guilty pleaded, it was tried be- 


Mr. Fazakerley and Mr. Bootle moved in arreſt of judgment, that 


ritatis, and the day of nifi prius was die hinge proxime poſt quinde- | | 
nan Trinitatis ; that Trinity Sunday was June the 16th, and that } 
oftab. Trinitatis was the Monday ſeven- night after, which was the 

2 5th of June, and that the quindena Trinitatis was the Monday 


the dies lunae proxime poſt quindenam Trimtatis would be 8 Fu. | 
But the diſtringas was returnable die Martis proxzme poſs quin- 


in bank was before the d. y of nf; prius; and therefore that this 


without authority, and the verdict ought to be ſet aſide. And 
they cited 33 H. 6. 45. and Dier g7. that a verdi& taken after 


any the 24th was the quindena Trinitatis, and the return-day ; for 

all quindend”. s, Stabi ss, Sc. are incluſive; and then die lunae proxime 
_ quinaenam Trinitatis was July 1. and the trial right, Salk, | 
626. Har Vey againſt Broad, and Davies verſ. Salter, Shower bo. N 
Whitmore ver. manucaptors of Wheeler, adjudged in point. 6 Md. 
148, 159, 250. And the exception was over-ruled, 7uly 10, 
1728. 7 . 


Wyat ver, Winkford. 


* R. Go þper moved laſt Bofter term for an attachment againſt 
1 Rol, Baily, for not attending at the afliſes at Minchoſter, £0 
give his evidence, to prove the hand of a ſteward of a manor toa 
COPY of court-roll, being ſubpoenaed and having received one guinea 
for bis charges, and being promiſed to have one guinea fer dien 
W. hile there, and his charges paid. And a rule was made, to {new 
cauſe, Sc. And now 2 July in this term ſerjeant Baines moved 
to 1 the rule, for that an attachment ought not to go, but 
the party injured had his action vpon the ſtatute of lig. And be 


Hammond and Stervart ; but upon ſhewing cauſe; the rule was al- 
2 |  terwards 
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terwards diſcharged. And he ſaid alſo, that ſuch a rule was oranted | 

 zoainſt one 7% Roſſington, Mich. 10 Geo. Nov. 28. between Daliſon 
and Aland, for not appearing at Guildhall before lord chief baron 
Mountague, being ſubpoenaed as a witneſs; but that rule was after 
diicharged. But the court in this caſe thought it was a good foun- 
dation for an attachment, the diſobedience to the /zubpoena being a 
contempt to the court; and though an action might be brought on 
the ſtatute, yet that was a more dilatory method, and more diffi- 
cult to proceed in, which encouraged witneſſes. not attending fre- 
quently upon the trials, at which they were ul pοοαα‘ to appear and 
give evidence, And therefore the rule was made abſolute, July 2. 
The ä rule was granted __ 21; 1728. 
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john ar e Thomas bottomley. Error. 8 B. 


latr. Paſcb. 13 Gebr. C. B. Rot. 582 : & Paſeh. bo 
I Geer. 2. B R. 9 


ö 771 brought an action of trover nick Battomley i in the What a ſof- 
= Common Pleas, and among other things declared for una fpar- cient certainty 
cela ſegeſtrium involucrorum ei funium, Anglice pack-cloths, rap- n toe. 
pers and cords, Sc. and the defendant having let judgment go by 
nhl dicit, a writ of inquiry was executed, and intire damages 


“bound for the plaintiff, and final judgment given for him in the 
Common Pleas. Upon which Bottomley ſued this writ of error, 
„ tiwwroable in the King's Bench. And the error aſſigned was, that 
. WH forcella was too uncertain a deſcripticn, that no body could tel! 
„b bat quantity was meant thereby; and to prove it ſeveral ws 


were cited. Cro. El:z. 865. Granvel verſ. Rhobotham, In tro 
de una parcella piſcium, aolice ling, after verdict the ar 
was reverſed, becauſe parcella was an uncertain deſcription. 
2 Lev. 176. Hicks verſ. Pendarvis, trover de quadam farcella 
f mg , judgment after verdict was ar reſted for the incertainty. 80 
tie Lev. 295. Wade verſ. Hatcher, treſpaſs for taking unam par- 


0 ellen penſarum laniarum, Anglice a quantity of linen yarn, judg- 

a ment ſtayed after verdict for the plaintiff, And a caſe was cited to | 
1 have been in this court, Trin. 1 Geo. Kempſler ver/. Nelſon, where Kemper 
1 replevin brought pro parcella pannt Untel was adjudged not to lic verl. Netion. 
| br the 1 incertainty. | 

ji. Mr. Tee fog the defendant in error ſaid, the caſe of Kempſter 

" 


was intirely different, for there was to be judgment for a return bf 


n the thing itſelf; but this action being only to recover damages, 1 
f. was certain enough. And ſo it was held, Stiles 199. Graves 5 
it Drake, zrover pro ſex parcellis plumbi cinere!, Anglice pewter. 


9 porringers; 


Ul 
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verſ. Norris, where it was adjudged, that a quantum meruit pro } 


Graham verſ. 
White. 


2 Stra. 827. 


Juſtitication 


in treſpaſs un- 
der the proceſs 


of an inferior 
court, how to 
be pleaded. 


_ erent-feu aliquis corum attachiaret praedictum the plaintiff per b 
. ef catalla ſua infra burgum praedifum, to that he ſhould appear | 
at the next court to be held the 26th of April to anſwer the ſaid 


* 


porringers; where it was adjudged good. And 1 Lev. 303. Jenny l 


quidam parcella fili was good, and it was held, fo it would be in 
rover, damages only being to be recovered, for finding which the! 
jury had proof before them. After conſideration of the caſes, the | 
court were of opinion, that parcel ſhould be looked on as an intire f 
thing, the fame as a bundle; and therefore affirmed the judgment, 
July the ſecond, 1728. There was another caſe between Mis 4 
and Graham, upon a writ of error brought to reverſe a judgment in 
trover for a parcel of diamonds, among ſeveral other things; and | 
the ſame exception was taken, and judgment was affirmed, Ei, 
2 Geo. 2. Feb. 7. 1718. which was entred Paſchae 1 Geo. 2. C. B. 
Rot. 434. and in B. R. M. 2 Geo. 2. Rot. 9 


John Watkins eg Walter Weſt and William wet 
Intr. Eil. 1 Geo. 2. B. R. Rot. 163 or 164. 


N treſpaſs for taking the plaintiff's goods, and carrying them 
away; the defendants pleaded, that the town of Je in the 
county of Monmouth is an ancient borough ; that there had been 
there from time out of mind a court of record held coram praepo/ito 1 
ejuſdem burgi pro tempore exiſtente of all perſonal actions arifing | 


within the faid borough, and that before the time when, &c. at 
the ſaid court of record held at the faid borough ſecundum conjueti- | | 
dinem et wuſum ejuſdem burgi 23 Apr. 12 Geo, 1. before the then j 
p:ovolt, one Anne Hughs levied a plaint in treſpaſs upon the calc | | 
againſt the plaintiff Yatkins, &c. and then and there prayed pro- | 
ceſs againſt the plaintiff, &c. 7deo then and there at the fame court, 1 
Sc. there iſſued out of the ſaid court, according to the cuiton | 
aforeſaid, a ceriain precept in writing to the bailiffs of the faid bo- ] 
rovgh directed, whereby by the ſaid court praeceptum fuit eiſiem bal. | 
Trois miniſtris diftae curiae exiſtentibus et eorum cuilibet, quod attacti- | ! 


June: which precept was afterwards and before the return, z. 
the ſaid 23d of April, delivered by the ſaid Anne at the borougi 
aforeſaid, within the juriſdiction of the ſaid court, to the defendants 
adtunc ballivis curiae illius exiſtentibus in forma juris exequendum, by 
victue of which precept the ſaid defendants then bailiffs and office's | 
of the ſaid court being at the requeſt of the ſaid Anne then and | 
there made, afterwards and before the return of the precept, ſcil- 
cet the ſaid 23d of April, at the borough aforeſaid, and within the 
juriſdiction of the ſaid court, the ſaid plaintiff by his goods ba 

5 claration 
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claration mentioned did attach, to be at the then next court of the 
ſaid borough to be held at the ſaid borough the faid 26th of April, 
to anſwer the ſaid Anne, &c. and took and carried away the ſaid 
goods, and detained them, with intent to redeliver them to the ſaid 
plaintiff upon his appearance in the ſaid court at the return of the 
{aid precept, to anſwer the ſaid Anne, &c. and that they returned 
the precept to the then next court, Sc. which was the ſame taking 
and carrying away of the goods, &c. and traverſe the taking, Cc. 

the day laid in the declaration, or at any time before the iſſuing, | _ rn 

or after the return of that precept, Cc. The plaintiff demurred to — 

the plea, and the defendant joined in demurrer. And judgment 1 

was given for the plaintiff, that the plea was ill, becauſe the juſti- 


_ 


fication is under a precept directed to the bailiffs of the borough, be- 

ing officers of the court ; but the defendants aver, that they were 

bailiffs of the court and officers, but don't aver that they were bai- 

liffs of the borough ; and if they were not, though they might be 5” Wo 

bailiffs of the court and officers of the court, vet the precept was mw 
not directed to them, and then they could not execute it, nor ju- 1 

ſtify under it. For there might be both bailiffs of the borough, 

and alſo bailiffs of the court, diſtinct officers ; but the precept was 

only directed to the bailifts of the borough, but it was not directed 68 1 

to the bailiffs of the court, nor to the officers of the court. Fuly 5, 1 

1728, I cited the caſe of Britton verſ. Cole, adjudged Hil. ꝙ Wil. 3. Ante, zo; 410-40 

B. R. 1697. where in treſpaſs for taking ſheep, &c. the defen- bg . 

dant pleaded, that a levari facias iſſued out of the Exchequer di- bes 5 

rected to the ſheriff of Glouceſter, to levy iſſues and profits of lands 

found in an inquiſition upon an outlawry againſt Creſſet at the de- 

fendant's ſuit, by virtue of Which writ the ſheriff made a precept to 

Anthony and Foſeph Powell, commanding them to levy, and that 

the defendant requeſted Anthony and Fojeph Powell to take the cattle 

in the declaration, becauſe they were levant and couchant upon the 

land, ſuper quo John Powell and Fofſeph Powell took the cattle, &c. 

held that Fohn Powell could not juſtify executing the proceſs, he 

not being named in the warrant, but a meer ſtranger, 
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Canning very. Wright. Error. GE 8 
Intr. Mich. 1 Geo. 2. B. R. Rot. 399. 8.0.2862. 


807. 

RR O R was brought by Canning to reverſe a judgment given What writ of 

againſt him in the Common Pleas, after verdict in ejectment, error SIM 
wherein he was defendant. The writ of error was 20% 24 October . 
12 Geo, 1. and returnable offabis Martini Mich. term 12 Geo. 1. 
And by the record certified the judgment appeared not to be given 
till Hz), term following, 12 Geo. 1, whereupon it was held clearly, 
2 2 5 the 
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the record was not well removed by this writ of error. Then Mr, 
Parker for the plaintiff in error moved, that the writ of error 
might be amended by the ſtatute of 5 Geo. 1. cap. 13. But upon 
reading the ſtatute, we were clear of opinion, it Goal not be 
done, of it would be to amend the writ contrary to the truth f 
the caſe, for the judgment in fact was not given till Hil. term 
12 Geo, 1. and therefore this was not ſuch a variance as was in- 
tended to be amended by that act. The motion for an amendment 
was denied, Jud 2, 1728. Been Sidec . 104. 


Elkins ver/. Paine. 


Wit of exo ELEINS recovered judgment in a ſcre facias againſt Paine, 
amendable, © Field, and two others, in the Marſſalſea, as bail for one Croſ. 

by; and Paine and Field only brought a writ of error, which was 

ill, and the record not removed thereby. Mr. Parker moved, that 

| this writ of error might be amended by virtue of the ſtatute of 

15 5 Geo. 1, cap. 13. But the court held, the writ was not amend— 
- le: the other defendants not having joined in the writ of error, 

And the writ of error was quaſhed, Intr. Hz, 1 Geo, 2. B. R. 


Not 


Jacob Lopes Henriques, Judah Senior Henriques, Ifaac 
Senior Henriques, William Hubbald, and Charles 
Nelſon, against the general privileged Dutch company 
trading to the Weſt Indies. 


8. C. 2 Sun. Intr. Paſeh. 11 70 1. ©, B. Rot. 417. et Intr. 
TE: Trin. 2 Geo. 2. B. R, Rot. 


Stra. 612. N a writ of error brought by Henriques and the ah to re- 
| verſe a judgment given againſt them by the court of Common 
Pleas in a ſcire facias brought againſt them by the Dutch Weſt India | 
company, upon their recogniſance as bail for one Jacch Senior 
Henriques Jan Moyſes in an action upon the caſe for money lent 
N againſt him by the ſaid company, by which recogniſance 
he plaintiff in error obliged themſelves jointly and ſeverally in 
is ſum of 200007, The caſe appeared to be thus; The ſire facias 
was ſued out Hil. term 10 Geo. 1. returnable oftabis parif. at the 
return of which /c:re factas the ſaid company appeared by William 
Bordrigge ther attorney, and the ſheriff having returned a fore 
fect, the plaintiffs in error appeared by William Gilbert their at- 


torney, and imparled to the firſt return of Eaſter term then Ny 


f 


_ 


PR 
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and then pleaded, there was no record of any ſuch recogniſance- as 
was ſet out in the ſcrre facias. To which the company replied, 
that there was ſuch a record, Whereupon judgment was given by 
the court of Common Pleas, that there is ſuch a record, and judg- 
ment was, that the ſaid company ſhould have execution againſt the 
ad plaintiffs in error ſeverally for the ſaid ſeveral ſums of 2000017. 
by them ſeverally acknowledged; conſideratum eft etiam, that the ſaid 
company recover againſt the plaintiffs in error 61. 10s. pro damnis 
ms et cuſtagits ſuis quae ſuftinuerunt occaſione dilationis executionis 
fraedlictae, to the ſaid company ad requiſitionem ſuam fer curiam hic 
wjudicata juxta formam ſtatuti, &c, Upon this writ Mr. Strange 
counſel for the plaintiffs in error inſiſted upon two errors. The 
firſt was, that the plaintiffs in error had among others aſſigned want 
of warrants of attorney on record, and upon a certiorari directed 
to the chief juſtice of the Common Pleas he had certified thete 
were no warrants of attorney of Hilary and Faſter terms in the 
11th year of the late King, but the defendants in error having ſug- 
reſted, that there were warrants of attorney of Faſter term in the 
11th year of the late King, another certiorari was granted to the 
chief juſtice of the Common Pleas, &c. to which he had returned 
warrants of attorney in this cauſe both by the plaintiffs and de- 
fendants of Eaſter term in the eleventh of the late King. But 
Mr. Strange inſiſted, thoſe were not good warrants, becauſe they 
were warrants of Eaſter term, whereas the ſcire facias was return- 
able octabis Purificationts in Hil, term, at which day the plaintiff 
below came by his ſaid attorney, but the warrant returned is a = 
warrant of Eaſter term following, which could not be a warrant | "3 1 % | 
to appear the Hilary term before. To which it was anſwered by NN | 
Mr. Reeve for the defendants in error, that a warrant of attorney 
might have been entered at any time before judgment. 41 Edw. 3. I. b. 
1 Roll, Abr. tit. Attorney J. But by the 32 Hen. 8. cap. 30. par. 2. 
attornies are to enter their warrants of record of the ſame term the 
ue is entred on record; and by the 18th of Eliz. cap. 14. attor- 
nes are to deliver in their warrants to be entred or filed on record, 
in ſuch manner and form as theretofore by the laws or ſtatutes they 
ought to have done. And the ſtatute of 4 Ann. cap. 10. gives no 
direction when the warrants of attorney are to be filed; but only 
lays, ſo that there be warrants of attorney duly filed according to 
the law as is now uſed. And in the preſent caſe the warrant of 
attorney is entred of the ſame term the placita is of, Eafter term 
i1 Geo, I, And he cited a caſe in this court adjudged Tr, | 
v Geo. 1. between Note and Caldicot; where in error upon a judg- Noke and 
1 aldicot. 
ment of the Common Pleas want of a warrant of attorney was al- 
lizned for error, and a warrant was returned upon a certiorari di- 
ſeed to the chief juſtice of the Common Pleas of a term ſubſe- 
quent to the placita; and it was held to be no error. And the 
9 P court 
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Then Mr. Strange aſſigned his other error, which was, that by q 
8&@ ? V. z. cap. 10. par. 3. coſts of ſuit are only given to the 
plaintiff in a ſerre facias, if he obtains judgment or an award of 
execution againſt the defendant after plea pleaded, or demurrer 4 
Joined, But in this cafe the court of Common Pleas have given 
judgment, that the plaintiff ſhall recover againſt the defendant 6%. 

10s. fro damnis miſis et cuſtagiis ſuis occafione dilationis executionis, 9 
Sc. whereas they have no power to give damages for the delay of 
the execution, To which Mr. Reeve offered as an anſwer, that 1 
the damages occaſioned by the delay of execution were the coſt; | 
and charges the plaintiff was put to in ſuing the ſcire facias, and 
by conſeguence were his coſts of the ſuit; and that the word dann 
imported in this caſe no more. 2. He ſaid, that the judgment was 
for two diſtinct things, one an award of execution of a ſcire 
factas, for the ſum contained in the recogniſance, and the other 
for theſe damna; and therefore if the laſt was erroneous, that patt 
of the judgment for the 67. 105. might be reverſed, but the award 
of execution ſhould be confirmed. And for that he cited a caſe | 
between Green and Waller, intr. Hil. 13 V. z. B. R. Rot. 20. where 
in a writ of error brought here to reverſe a judgment of the Kings 
Bench in Treland, which affirmed a judgment of the Common Pleas } 
in Ireland, in debt upon a bond; and upon a demurrer after ſpecial 9 
pleading, the judgment of the King's Bench affirmed the judgment 
of the Common Pleas in Ireland, and further gave coſts upon the 
affirmance; and as to that part of the judgment as to coſts the entry 
was, conſideratum eſt quod the plaintiff in the original action recupe- 1 
raret inſtead of recuperet, which was held error: the court of Kings 
Bench here affirmed the judgment of the King's Bench in Ireland, | 
which affirmed the judgment of the Common Pleas there, and te- 
verſed the judgment of the King's Bench in Ireland which gave the 
coſts. And the court were all of opinion, that the judgment as to 
the 61. los. pro damnis miſis et cuſtagiis was erroneous, and there- 
fore they reverſed the judgment as to that, and affirmed the judg- I 
ment as to the adjudication of execution, and awarded execution 
againſt the ſeveral plaintiffs in error, only for the ſums in the recog- 


niſance. July 5, 1728. 


Afterwards theſe plaintiffs in error brought a writ of error in 
parliament upon this judgment given by the court of King's Bench, | 
which was heard by the houſe of Lords, April 25, 1730. And | 
beſides the errors inſiſted on in the King's Bench, the plaintiffs in 
error by their counſel, Mr. Bootle and Mr. Wynne inſiſted, thit | 

no recogniſance in England could be given to this generalis po | 
k — egiata 


erg 
LY 
04 
Sy. 
— Wh 
I 
Js 
MY. - 
ANY 
Wn , 


5B 

1 
* * 

— 59 
. 

1 


court were unanimouſly of opinion, that this was no error in the 
preſent caſe, for the reaſons given by Mr Reeve, I 
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legiata ſocietas Belgica ad Indos occidentales negotians, for that 
15 law of England does not take notice of any foreign corporation, 
nor can any foreign corporation in their corporate name and capa- 
city maintain any action at common law in this kingdom, and that 
therefore the recogniſance was void in law, 2. They inſiſted, that 
if any ſuch recognifance could be acknowledged to this pretended 
company, yet no ſuit could be upon it here, without ſetting out 
the proper names of the perſons concerned, who make the com- 
pany, and how conſtituted or privileged, and alleging the recogni- 
{ance to be entred into by them per nomen of ſuch a company. And 


if judgment had been for the plaintiffs in error againſt this pretended | 
company, the plaintiffs could not have levied their coſts upon them. 


But to this 1t was anſwered by Mr, Reeve and Mr. Fazakerley for 
the company, that the plaintiffs were eſtopped by their recogniſance, 
to ſay there was no ſuch company. And where an action is brought 
by a corporation, they need not ſhew how they were incorporated ; 

for if the name is proper for a corporation, they need not ſhew how 
they were incorporated, becauſe the name argues a corporation ; 
but upon the general iſſue pleaded by the defendant the plaintiffs 


muſt prove they are a corporation. Hob. 211. Norris verſ. Staps. 


And the judgment of the King's Bench was affirmed by the houſe 


of Lords, Saturday, April 25, 1730. and the lee in error 


ä ordered to pay 100 J. coſts. 


Note, the original ation: brought by this company againſt Jacob 
Senior Henriques Van Moyſes was an action upon the caſe upon ſe— 
veral promiſes, viz. for money lent, Sc. and non ajJumpſit pleaded. 
The cauſe was tried before lord chief juſtice King at niſi privs in the 
Common Pleas, Michaelmas term 1734. upon which trial the caſe 
appeared to be, that Jacob Senior Henriques Yon Mayſes became 
indebted to the company in 180,000 guilders, amounting to about 
17,39ol. ſterling, for fo much borrowed of them in the bank of 

Amſterdam, and - obliged himſelf by contract, to repay the ſame 
with intereſt; and for further ſecuring thereof, he pledged to the 


Dutch Weſt⸗ 
India com- 
pany v. Hen- 
riques Van 
Moyles. 


company ſeveral ſhares of Meſt-India ſtock, which upon his ab- 


iconding were ſold by decree of the court of Schepens for 60,900 
guilders, toward ſatisfaction of the debt and intereſt, And for the 


reſt of the money borrowed this action was brought. And upon 


the trial, lord chancellor King told me, he made the plaintiffs give 


in evidence the proper inſtruments whereby by the law of Holland 


they were effectually created a coporation there. And after hearing 
the objections made by the counſel for Jacob Senior Henriques Van 
Moyſes, he directed the jury to find for the plaintiffs; who accord- 
ingly did, and gave them 13,720], damages. And afterwards a 
motion was made in the Common Pleas to ſet aſide the verdict, but 
by the unanimous opinion of that court tne motion was denied. 
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Per ſcriptum 


factum apud 
W. conceſſit 


does not im- 


port a deed. 


Mich. Term 


2 Gcorgii 2. regis. 1728. 


Robert Moore, Eſa; and the lady Anne his wite, gan 


George Jones, Eſq; 


Intr. Paſch. 1 Geo. 2. B. R. Rot. et intr. Mich, 
I Geo. 2. C. B. Rot. 879. 


How Moore and the lady Anne his wife brought a writ of 
error returnable in the King's Bench, upon a judgment given 
againſt them in the Common Pleas in an action of covenant, 


brought againſt them by George Jones, Eſq; in which the plaintiff 


Jones declared, quod cum per quoddam ſcriptum factum apud Wejt- 
monaſterium (che action being laid in Middleſex) in comtatu prae- 
difdo, 6th of Decemb. 1715, by which writing, Sc. Anne counteſs 
dowager of Suſſex, Charles Skelton, Eſq; and lady Barbara his 
wife, and the ſaid Anne wife of the ſaid Robert Moore, by the 
name of the honourable the lady Anne Leonard, granted to the ſaid 


George Jones, pro ejus conſilio tunc impenſo et impoſterum impendendo 


to the ſaid counteſs of Se , and Charles, and lady Barbara his 
wife, and the ſaid lady Anne, 501. to the ſaid George and his 


aſſigns, exinde tunc for and during the natural life of the ſaid 
George, if the ſaid counteſs of Suſſex, and Charles and lady Bar- 
bara his wife, and lady Anne, or any of them ſhould ſo long live, 
payable half. yearly, Se. then the declaration ſets out a joint and 
ſeveral covenant from the ſaid counteſs, Charles Skelton and lady 
Anne, for the payment of the ſaid annuity, and aſſigns a breach | 
in non-payment of ſeveral half-yearly payments of the ſaid annuity, 
ad damnum of the plaintiff Zones 300 J. Upon oyer prayed by the 

defendants ſcripti in narratione praedicti Georgii mentionati, the 
writing is ſet out in haec verba, which imported a grant of an an- 
nuity as ſet out in the declaration, and concludes, In witneſs where- 
of \ we have hereunto ſet our hands and ſeals the 6th of December 
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1715. After oyer of which writing the defendants pleaded in bar, | x 
that the plaintiff George after the 2gth of September 1723 (for non- 9 
payment of arrears of the annuity incurred after the day of the =_ 
breach being aſſigned) to any of the ſaid parties, confilium non im- LU 
ſendit. To which plea the plaintiff George demurred generally. 1 
After which the record goes on, ſuper quo praedicti Robertus ef id 
Auna, licet ſolemniter exacti, ad jungendum in moratione in lege cru 9 
praefato Georgio non veniunt, fed defaltam fecere ; ob quod, Ec. an "nn 
interlocutory judgment was given for the plaintiff Jones, and a writ ns 
of inquiry awarded and executed, and damages found, 250“. &c. i 
and final judgment given for the plaintiff, Upon which this writ KK 
of error was brought, And three errors were inſiſted upon by the 9 
counſel for the plaintiffs in error. ED U 
1. The firſt was, that it did not appear by the declaration, that 1 
the writing mentioned in the declaration was the deed of the de- | 
fendant, &c, for if it was not, an action of covenant could not be 1 
maintained upon it. 5 1 
2. That the breaches were ill aſſigned for the non-payment of i" 
the annuity, which were aſſigned in this manner, viz. quod prae- 1 
didta comitiſſa Suſſex, Carolus et domina Barbara uxor ejus, et prae— uk 


dicta domina Anna dum ipſa ſola fuit, et praedicti Robertus et do- 
mina Anna poſt ſponſalia inter eos celebrata, non ſatisfecerunt five 
ſolverunt, nec eorum aliquts ſatisfecit five ſolvit, neque eorum aliquis 
cauſavit ſatisfiert ſive ſoluvi, eidem Georgio ſve afſignatis ſuis ſummam 
viginti quinque librarum de praedicta annuitate quinquaginta librarum 
eidem Georgio debitam ſuper vicehmum quintum diem Martii anno Do- 
mini 1723. and ſo in the ſame manner alleges the non-payment of 


ſeveral ſubſequent half-yearly payments, Ge. 
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z. The third error was, that the reaſon of the judgment of the 

Common Pleas was, becauſe the plaintiff in error and defendant 

below did not join in demurrer, and yet judgment was given againſt 

him, as upon default, which could be only when a day was given ; 

bat no day was given him here, and therefore the judgment ſhould 
rather have been entred as upon a ibi dicit, 


| | This caſe was argued three ſeveral times, by Mr. Filmer, Mr. 
Une and Mr. Robinſon, for the plaintiffs in error, and by Mr.“ 


5 Reeve, Mr. ſerjeant Chapple and Mr. Huſſey, for the defendant in 
error, And the counſel for the plaintiffs in error inſiſted upon it, 

that it could not be diſputed, but that an action of covenant muſt 
„de grounded on a deed; that in this caſe the writing mentioned in 
ble declaration did not appear to be a deed, for it was neither men- 
„ bFoned to be ſealed, nor any technical word uſed in the declaration, 


9 8 | that 
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that imported a deed, as factum, indenturam, &c. and they relied 
upon the caſe of Southwel ver. Brown, Trin. 39Eliz, B. R. Go. 
Eli. $71. where in covenant the plaintiff declared, that the de. 
fendant per fertptum articulorum, made between the defendant on 
the one part and the plaintiff on the other, convenit, &c. and after 
verdict for the plaintiff, the declaration was adjudged to be ill, he. 
cauſe it was not alleged, that the writing was /ig:/lo defendentis 
Argillatum, Bat if the word Jaclum had been in inficad of eriptum, 
or it had been /criptum factum, it might bave been good. 80 in 
1 Lev. 234. Blenberhaſſet ver /. Peirſon ; in deſeaſunes of a con— 
dition of a bond the defendant pleaded, that the plaintiff per 
Jeript trans fin ſab manu ſua ſignatum agreed to inlarge the time of 
E. LY 7 ent of the money compriſed 1 in the condition; and it Was ad- 


oy the plea was ill, becauſe this writing ſet out in the plea 4 


40 not import a deed, but the defeaſance muſt be by deed, 


On the other ſide it was argued by the counſel for the defendant 
in error, that it ſufliciently appeared by this declaration, that the 


Writing upon which the plaintiff declared muſt be took to be a deed, 


and ſhould be ſo intended to be by the court; that delivery of the 
deed is eſſential to the eſſence of a deed, and yet there is no occaſion 
to aver in the declaration, it was delivered. That to declare that 


FJ. S. per ſeriptum aum obligatorium, without ſaying figillo ſus 


2 Vents, 107 . ſigillatum, conceſjit ſe teneri, &c. is good. Co. Eli. 747. Perſon 


ve. Hodges, Cro. Fac. 420. Ajbmore verſ. Rapley. 1 Ventr. 70. 
Green wverſ. Cubit. Yet in propriety of expreſſion that does not 
import it was a deed, but may equally be true of a promiſſory 
note, which may be ſaid to obi lige the party who figns it to a per- 
formance of it. 80 to declare, J. S. per factum, &c, without 
ſaying, ſcuum, or factum Jun figillatum, is 5 cited by Houghton 


justice, 2 Ro. Rep. 228. in Heaton and Wolf's caſe. Or to "by. 


that J. S. per indenturam convenit, without iaving „e 845 fuo ff gilla- 
tam, is good. 4 Leon. 17 5. Sir Francis Englesield's cate. The fame, 
per indenturam ſuam demiſit, 1 Salk. 141. 4 Ann. B. R. Vivian 
ver. Campion, All which caſes were agreed by the court to be 
law, becauſe faZum and indentura are terms of art, which import 
2 deed; and fo of ſcriptum obligatorium, tis a proper word for a 
bond, And the conſtant courſe of the Common Pleas is to declare 
in that manner upon a bond. 


The next thing. the defendant in error's counſel inſiſted on 
Was, rar the word factum was in the declaration, and it was 


agreed in the caſe before cited, Cro. Eliz. 571. that if the word 


#1Gum hud been in the declaration: it had been good, But to 


that it was anſwered by the court, that faclum in this caſe was 


not inſerted in the declaration 2s a ſubſtantive importing a deed, 


but 
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but it was only to ;ntrodues the place where. it was made, for it 
vas ſcriptum factum apud Weſtmonaſterium, and therefore could not 
make 1t good. If otherwiſe it would be ill. Then the defen- 


r e 
ES 

— — 

—— 


dant in error's counſel argued, that the declaration was good, be- 1 

cauſe it was an action of covenant; and the word convent im- ö i. 

orts, that it muſt be by deed, for a covenant cannot be but by 1 9 

6 deed. In the Regiſter the writ is, quod teneat ei conventionem, not 1 
| 3 any deed. In 1 Sid. 375. in covenant the declaration 1 
| as per quoddam ſcriptum teflatum exiſtit, that the defendant co- El 
aan and it was there held good, So in 1 Late. 333. Ald- FRA 

a worth verſ. Hutchinſon, exception was, that the writing containing 1 
f the covenant was not ſaid to be % gill Juo fi gillatum; fed non allo- wa 
cal, ſays the book; for per curiam it is ſaid, the defendant Wil 
7 thereby covenanted, which could not be, unleſs it was a deed. ws 
To which it was anſwered by the court, that a writ ſets out the Wii 
matter ſhortly, and is called breve, quia breviter intentionem pro- ma 
t ferentis explanat, 1 Inſt. 17 a. 73 b. But the declaration muſt ARE 
: be (as Coke expreſſes it, Co. Lit. 17) more narrative and ſpacious, Ll 
: and certain both in matter and in circumſtance of time and place, FEE 
C Sc. and though the writ is, quod teneat conventionem, yet no in- HEAR 
n ſtance can be ſhewn, where a declaration ſetting out that the de- Wilt! 
t fendant convent? generally to do ſuch an act, Sc. has been held Wl 
0 good. Nor can it be ſo, for the defendant to an action of cove- 4 1 
1 nant may plead, non eſt factum; which is the general iſſue; but Hal 

<= that plea he cannot plead, if no deed is ſet out in the declaration. | l 
t | And as to the caſe in 1 Sid. 375. Stevenſon verſ. Stevenſon, the x | "ol 
y exception was, that there was no preciſe affirmation, for it was 1 

- ber nuoddam ſeriptum fer quod teflatum exiſtit; and the court held, Wh 
It it was all one as if it had been per quoddam ſcriptum teflatum ex- i i 
ö Hit, which had been held good; that is in reſpect of the ſetting. | 


it out with a 7eftatum exiſlit, which appears from the exception, 
mat it was not a preciſe affirmation : but it don't appear by that 
bock, but that Fe, gillatum was in the declaration; nor no ex- 
ception took, that that was omitted; and therefore that caſe is no 
authority as to the preſent queſtion. As to the caſe 1 Lutw. 333. 
it was anſwered by the court, that it appears by the declaration as 
ict out in the entry, fage 330. that the writing was ſealed by the 
defendant; for it is, that the defendant her auoddam feriptum, gelod 
the plaintiff gillo uo þ gnatum hic in curia profert, &c. How- 
ever the caſe in Cro. Elis. 57 1. is otherwiſe, that ſuch a declara- 
tion as this is ill; upon Which authority the court relied; and held 
therefore, that nothing before inſiſted upon by the counſel for the 
defendant! in error had anſwered the exception took by the counſel 
for the plaintiff in error, 


Then 


Ge i 
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Then the counſel for the defendant in error inſiſted, that this 
fault was helped by the ſetting out the inſtrument in haec verba 
upon the oyer prayed ; for the writing ſet out on the oyer con- 
cludes, in witneſs whereof we have hereunto ſet our hands and 
ſeals 6 December 1715. ſo that thereby it appears, this writing 
was ſealed by the defendant, and that by the declaration, For 
when oyer is prayed of a bond, and it is ſet out, it becomes part 
of the plaintiff's declaration. Carthew, 301. Abney and Hedges 

ſheriffs of London againſt White, The plaintifts brought an action 
upon a bail-bond, and did not ſhew it was entered into to them by 
the name of ſheriffs, the defendant prayed oyer of the bond 
generally, and of the condition, and made the entry in the uſual 
form, vlg. petit auditum ſcripti obligatoris praedicti, et ei legi- 
tur, &c. petit etiam auditum conditionis ſcripti illius, et ei legitur 
in hac verba ; then the defendant pleaded the ſtatute of H. 6. and 
that the bond was given for eaſe and favour, &c, the plaintiffs 
entred upon the record the defendants praying oyer of the bond, 
&c. and then ſet forth the bond itſelf as well as the condition, 
et petunt quod ſcriptum praedictum irrotuletur in haec verba, by 
which it appeared, the bond was took by the name of ſheriffs of 
London, and then rephed and traverſed, that it was took for eaſe 
and favour; and upon demurrer held per curiam, the plaintifis } 
had avoided the defendant's plea of the ſtatute, becauſe now it ap- | 
peared upon the record, that the bond was took by the plaintiffs {1 
by the name of ſherifts, And by Holt chief juſtice, Carthew 513, 
if the defendant prays oyer of a bond and condition, and it is en- 
cred in haec verba, it is parcel of the plaintiff's declaration, and not 
of the defendant's plea, And they relied much upon the caie | 
Cro. Car. 209. Sir William Courtney verſ. Sir Richard Greenville. | 
Error upon a judgment in the Common Pleas in debt; the plaintiff | 
declared, that the defendant 18 May 4 Car. conceſjit ſe teneri to 
the plaintiff in 280/, folvendis, &c. et profert hic in curia 
feriptum praedictum quod debitum praedictum teſiatur, &c. the de- 
fendant demands oyer conditionis ſcripti obligatorii praedicti, which 
being read, he pleaded payment; and after iſſue thereupon, judg- 
ment for the plaintiff; exception was took, that it is not ſaid, 
quod per ſeriptum obligatorium conceſſit; but per curiam, becauſe 
the plaintiff ſhewed the writing, whereby he demanded the debt, 
and the defendant by his plea ſhews it was an obligation with à 
condition, and iſſue is took thereupon, and found for the plaintiff ; 
the declaration is good enough; at leaſt it appears to the court, the 
plaintiff hath a juſt debt, and good cauſe to recover; and judg- 
ment was affir med. | | 
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But the court were unanimous of opinion, that the defect in 
the declaration was not made good by the entry of the inſtrument 
in haec verba upon the oyer prayed; for though the inſtrument 
ſays, in witneſs whereof we have ſet our hands and ſeals; yet 
that does not ſhew the deed was actually ſealed, for ſealing is a 
fact which ought to be poſitively averred, or elſe ſomething ſhould 
be in the declaration which neceſfarily imports it was ſealed; and 
therefore this is not like the caſe in Carthew 3o1. for there it did 


appear by ſetting out the bond upon the oyer, that it was entred | 


into to the plaintiffs per nomina vicecomitum civitatis London: 
nor does the caſe in Cro, Car. 209. come up to this caſe, for 
there the defendant by praying oyer conditionis ſeripti obligatoris 
pracdicti, admits it to be a bond. And therefore the court held, 


the declaration was ill, and judgment was reverſed November 12, 


1728. As to the other exceptions the court gave no abſolute 
opinion. | | 


Smith verſe Maſon 
1 Intr. Mich. 2 Geo. 2. B. R. Rot. 


N caſe upon a promiſſory note, the defendant was ſued by ori- Addition. 


ginal by the addition of gentleman; and he pleaded in abate- 
ment, that he is, and at the time of ſuing the original and long 
before was, a merchant reſiding and trading within the city of 
London, abſque hoc quod die impetrationis praedicti brevis originalis 
of the plaintiff vel antea vel poſtea fuit generoſus, &c. And upon 
demurrer it was adjudged, the defendant ſhould anſwer over, be- 
cauſe by the ſtatute of additions, 1 H. 5. cap. 5. the plaintiff may 
ſue the defendant either according to bi addition of degree or 
miſtery; and this writ being brought by the addition of his de- 
gree, he ought to have ſhewed, what degree he was of, to ſhew 
the plaintiff might have a better writ, November 14, 1728, The 
like point was adjudged, Paſch. 8 Geo. 1. B. R. Maſon verſ. Ruſſel, 


P 


where the defendant being ſued as yeoman, he pleaded he was a 


horner, and traverſed that he was a yeoman ; and judgment was 
given quod reſpondeat ulterius. Same point adjudged Tin. 9 Geo. 1. 


B. R. Horſpoole verſ. Herriſon, 
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Sir John Ereskine ver/. Murray. Error. C. B. 


8. O. 2 Stra. Intr. Mich. 2 Geo. 2. B. R. Rot. intr. Paſch. 


817, | 

; ; 1 Geo. 2, C. B. Rot. 717. h 
Þ 8 Iliam Murray brought an action againſt the defendant Sir - 
b ys N John Ereskine upon an inland bill of exchange; wherein he 

i was in Wii. declared, that he 1 March 1727. at Weſtminſter in the county of 
lt ting. Middleſex, made his bill of exchange in writing, to the ſaid Sir | 
if fol directed, and by the ſaid bill requeſted the ſaid Sir John upon , 
l | the foth day of the ſaid month of March to pay to the ſaid William f 
lt Murray, or order, at his manſion-houſe in Eainburgh, 200], 1 
li ſterling, pro valore in manibus ipſius Fohannis de denariis accommo- 1 
i aatis de eodem Willielmo ; that the defendant Sir John acepted the ( 
If bill, ac ratione inde ſecundum conjuetudinem mercatorum became li— J 
| able to pay, &c. and being ſo liable, promiſed to pay the ſaid 2000. jt 
11 to the plaintiff Murray, Sc. The defendant Eresꝶine let judgment oy 
1 go againſt him by ih dicit, and after execution of a writ of in- 

il quiry and final judgment given againſt him, he brought this writ | 

1 of error, Se es = +£ 
10 The firſt exception took by Mr. Wynne and Mr. Robinſon counſel | 

| for the plaintiff in error was, that it was not alleged, that the bill 
1 was drawn according to the cuſtom of merchants. | 
#4 But to this it was anſwered by Mr. Reeve counſel for the defen- | 
i dant in error, and ſo reſolved by the court, that the law took notice > 
1 of the cuſtom of merchants, without ſetting it out ſpecially; and if = 
bl the bill as ſet out in the declaration appeared to be within the cu- y 
Wh {tom of merchants, it was ſufficient. Beſides, after ſetting out the th 
| i bill and acceptance, it is ſaid, ratione inde ſecundum conſuetudinen | of 
10  mercatorum the defendant below became liable, which they held was iy 
1 lufficient. | on 5 X 
Uh 2d Exception was, that it was not averred, that the bill was * 
"i ſigned by Mr. Murray. zd Exception was, that the defendant had 11 
of : not accepted the bill by underwriting the ſame under his hand, = 
Wl See 9 W. 3. c. 17. and 3 & 4 Ann. cap. 9. par. 4 ß. pl: 
0 As to the ſigning, it was anſwered, that it is alleged, that the 
Ai plaintiff made his bill of exchange in writing to the faid Sir 70 the 
0 Ereskine directed, and by the ſaid bill requeſted ; which of ne- Uh 
1 ceſſity implies, the plaintiff's name was writ in the bill, elſe be | . 
fl 2 : could 
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could not requeſt ; ; and the i he made the bill in writing, im- 
ports he writ or ſome body by his authority writ, which will be 
the ſame thing, and imports a ſigning, if it is neceſſary i in caſe of 
inland bills of exchange. And ſuch a way of declaring was held 
ſufficient in caſes of promiſſory notes, where the act 3 & 4 Ann, 
. 9. requires, that the party who makes the bill, or ſome perſon 
incu by him, ſhould ſign it. Mich. 7 Geo, 1. B. R. Taylor 
 werſ. Dobbins, and Mich. 11 Geo. 1. B. R. 1724. Elliot 255 
CG Ante, 1376.] 


The fourth and laſt exception was, that the bill was not laid to 
be for value received ; but it is, pro hrs in manibus rþfius Tohan- 
nis de denariis Arne de dm Millielmo, which is nonſenſe, 
for it ſhould be accommodatis per eundem Willielnum, not de eodem 
Millielmo. But the court held, pro valore in abe rpfius Johan- 
nis had been ſufficient ; and the other words might be rejected as 
ſurpluſage; the court held that the meaning was, lent by the ſaid 
William, though the Latin might not be fo correct. And tbe 

judgment of the Common Pleas was affirmed, Nov. the 23a, 


1728. 


George Blenkinſon and William Waite ver. Francis Iles. 


Error. 
Hil. 1 Ge. 2. B. R. Rot. 


H E plaintiffs brought a writ of error upon a judgment given No neceſſity 
againſt them in the court of the borough of Knareſborough, . _ _”__ 
in an action of treſpaſs brought againſt them vi et armzs, for break- ard of a court 
ing and entring Less houſe, and taking away his goods, after ver- was appoint- 
dict. The writ of error was directed to the ſteward of the court of d. 
the borough of Knareſborough in the county of ork, and the writ 
of error was returned by the earl of Burlington as ſteward of that 
court; and the placita was, in curia domint regis pro burgo de 
Knareſborough in comitatu Eborum apud in burgo praedifo 
infra juriſdictionem ejuſdem curiae ſecundum uſum et conſuetudinem 
burgi praedifti a tempore cujus contrarii memoria hominum nom exiſtit 
in eodem burgo uſitatum et approbatum, Monday 22d of June 1724. 


coram Theſher ſubſeneſchallo curiae zbidem. Mr. Filmer for the 


plaintiff in error took exception, 


1. That it did not appear, the under ſteward had power to hold 
the court; for the writ of error was directed to the ſteward, who 
is to be ſuppoſed to be the judge, and he returns the writ ; ; ad it 
is not ſaid the under ſteward Was appointed by deputation in wri- 
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ting from 77 nor that he had power to make a deputy. Sed non 
allocatur ; for per curiam, that the court was held according to the 

_cuſtora uſed time out of mind, imports that by the cuſtom the un- 
der ſteward might hold the court, and there was no 5 to 
ſhew how he was appointed. | 


Of a plea of 


apleaof The awd exception was, that the bin was ſaid to be de Pla- 
treſpaſs, with- 


pits is well 


2 in the §ile's rep. 86. Hales verſ. Moore was cited, Where in error upon 
g a judgment in an inferior court, the plaint was de placito debiti ge- 


nerally, which was ſaid to be uncertain, becauſe the defendants | 


could not know what was demanded, and Bacon juſtice held it a 
good exception, and a rule was pronounced for reverſal, nf, &c. 
Sed non allocatur ; for the count aſcertained which ſort of treſpals it 
was for, v/2. vi et armis, and treſpaſs vi et armis is an action of 
treſpaſs. And as to the caſe of debt, in the King's Bench the bills 
are de Placito debiti generally, 

Though a ca- Third exception, that the firſt proceſs was a capias, whereas it 

A ought to be an attachment, 1 Roll. Ab. 780. L. 6. In debt, if a 

ferfeiorcourtis capidas is the firſt proceſs, and not a ſummons, though the defen- 

irregular, yet dant appears, and pleads to iſſue, and found againſt him, yet it is 

appearance 

cures i. error, and not aided by the appearance, 3 & 4 Fac. 1. Fed non 


allocatur ; for per curiam, it is aided by the defendant's appearance. 


And the like caſe as cited before in Rolle was adjudged directly con- | 


trary, 11 Fac. 1. B. R. Inch verſ. Goodfield, which was after the 


former caſe. And pg was affirmed, Nov. 26, Canes 


John ds Eſa; 2 William Ovingron. Error: C. B. 


8 Intr. Trin 2 Geo. 2. B. R. Rot. 
| 9 1 . _ Rot 1385. 


0 4 I E e nt in error, "Willow Ovington, n an action 4 


in the Common Pleas againſt the ſaid John Neale, and de- 
clared, that the ſaid John and Edmund Waller, Eſq; 23d of Nov. 


1725. fecit quandam notam ſuam in ſeriptis vocatam a promiſſory | 


note, et eandem notam adtunc et ibidem cum manu ſua propria Jigna- 
vit ef per eandem notam praedicti Johannes et Edmundus conjunc- 
Him aut ſeparatim promiſerunt ſolvere eidem MWillielmo vel ordini 
11001. pro valore recepto per eoſdem Fohannem et Willielmum ; by 
reaſon whereof, and by virtue of the ſtatute, &c. the faid John 
became ſeparately liable to pay to the ſaid William the faid 1100: 
Ec. Upon non Yung. f pleaded, verdict and Judgment was given 

2 agaln 


cito tranſgreſſionis generally, not ſaying whether it was treſpaſs on 
the caſe, or vi et armis; which it was inſiſted was ill, and for that 
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againſt the ſaid Fobn Neale, Upon which he brought this writ of 
BY crror. And upon argument this judgment was reverſed, Nov. 
W 26, 1728. becauſe the note is laid to be made by two perſons, Mr. 
Wale and Mr. Waller, and the verb is in the ſingular number, 
fecit, ſo that it don't appear to. be made by Mr. Neale, againſt 
whom the action is brought, but might be by Mr. Waller, and it _” | | 
don't appear to make Mr. Neale liable by his ſigning. 2. The | 1 
note does not import, they promiſed ſeverally; for the note ſet out "TM 
is, that they promiſed jointly or ſeverally, which is not poſitive, 
they promiſed ſeverally; for it ought to have been, that they pro- 
miſled jointly and ſeverally. Mr. Robinſon counſel for the plaintiff 
in error, and Mr. Strange counſel for the defendant in error. 


The King againſ? Thomas Stone. 


THE defendant was convicted by a juſtice of peace of Dor et- Informer no 


witneſs againſt 


ſhire for killing a fallow deer of the king's in Cranborn Chace; . deer. Killer. 
and the conviction was quaſhed, becauſe the informer was the wit- 
neſs; divers convictions having been quaſhed for the ſame reaſon 


before, Nov. 28, 1728. 


John Burchell adminiſtrator of William Burchell ver/: | 
„„ Oliver Slocock. 3 
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HE plaintiff brought an action on the caſe againſt the defen- What ſhall be 
dant upon a promiſſory note, wherein the plaintiff decla- < "64 gat 
red, that the defendant Oliver Slocock and one Thomas Williford within the 
24 Mar. 172 5. &c. fecerunt quandam notam ſuam in ſcriptis vocatam ſtatute of 3, 
a promiſſory note manibus ſuis propriis adinde ſubſcriptis, bearing“ n+} 
date the fame day and year, and delivered the ſaid note to the inte- 

ſtate Will. B. by which note the ſaid Oliver and Thomas conjunctim 

et diviſim promiſerunt ſolvere to the ſaid Will. 1011. 125. in three 

months after the date of the ſaid note, valore recepto de praemi/jis in 

vico vocato Roſemary Lane late in the poſſeſſion of one Thomas Rower 

Sherwin, ratione quorum quidem praemiſſorum nec non vigore. ſtatuti, 

Ec. And in the declaration there were other counts, but to this 

count the defendant demurred, and ſhewed for cauſe, that the note 

ſet out in that count is not a promiſſory note within the ſtatute. 

And the plaintiff joined in demurrer, But the court held it clearly 

to be a promiſſory note within 3 & 4. Annae, cap. 9. And judgment 

was given for the plaintiff, Nov. 26, 1728, 
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Conviction for 
keeping a gun 
to deſtroy 
game. 


| S. C. 2 Stra. g 


867. 


The bank- 
ruptcy of the 
obligor doth 
not diſcharge 
a bond con- 
ditioned for 
his Executor 
to do an act. 


The King qgainſt William Kent. 


H E Abenden was convicted for keeping a gun for deſtroy. 
ing the game, not being qualified by law, &c. And the 
conviction being removed into the King's Bench by certiorari was 
quaſhed, becauſe the information was ſet out to be exhibited 2 Nov, 
1 Geo. 2. and the witneſs was ſworn and made his oath of the 


truth of the facts contained in the information the ſaid ſecond of | 


Nov, 1 Geo. 2. But the ſummons of the defendant, his appearance, 


and making defenſe, and the conviction, was laid to be the the 2d | 


of Oftob. 1 Geo. 2. which was before the information and examina- 
tion of the witnels, Sc. 


* Tully again/? Frances ate and Chriſtopher 


May, Executors of William Donalſon. 
Intr. Paſch. I Geo. 1. 5. N. Rot. 203. 


H E plaintiff brought an action of debt againſt the defendants 


for 800/. wherein the plaintiff declared, that William Do- ö 


nalſon in his life, viz. the 6th of May 1704, by his bond then 


dated obliged himſelf, his heirs, executors and adminiſtrators, to 1 


the plaintiff J and one Philip Rudſby, whom the plaintiff ſurvi- 
ved, in the ſaid ſum of 8001, &c. with condition under the ſaid bond 


ſubſcribed, that if the heirs, executors or adminiſtrators of the ſaid | 


William ſhould pay to the ſaid plaintiff Tully and Philip, or the ſut- 


vivor of them, or the executors or adminiſtrators of the ſurvivor of 


them, 400 /. within two months after the death of the ſaid William, 


in caſe one Martha Latimer ſhould marry the ſaid Milliam, and ſhould 


the 17th of May 1727, the ſaid Philip Rudſby died and the plaintiff 
ſurvived him; and that the faid Willa the ſame day and yeat 


happen to ſurvive him, in truſt for the benefit and behoof of the ſaid 


Martha, her executors, adminiſtrators or aſſigns, then the obliga- [ 
tion ſhould be void, otherwiſe ſhould remain in full force, and the | 

plaintiff in fact fays, that after the making the ſaid bond, vis. | 
the 8th of May in the fame year 1704, the ſaid Martha married 


the ſaid Milliam Donalſen ; and that after the ſaid marriage, vis. 


made his will, and the defendants his executors, -and afterwards, 


wiz. 2d of Jan. in the ſame year, the ſaid will not being revoked, 


died, and the ſaid Martha ſurvived him, and is yet alive ; and that 
after the death of the ſaid William Donalſin, VIZ. _ of April | 
1728, the defendant. Frances proved the ſaid will debita juris 


Forma ; that the ſaid Frances and Cbriſiopber or either of them did 
I pot | 
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not pay to the plaintiff the ſaid 4001. within two months after the 


death of the ſaid William according to the ſaid condition, whereby 
the bond became forfeited ; unde actio accrevit to the plaintiff, to 
demand of the ſaid defendants the ſaid 8007. but the defendants the 


ſaid 800 l. though often requeſted, have not yet paid, nor hath ei- 
ther of them paid it, &c. 


The defendants after praying over of the bond and condition 
(which was granted) plead in bar; that the ſaid William Donalſon 


being a ſubject born of this kingdom after the making of the bond, 


viz. the 8th of January 1720, and for ſeven years before that 
time and more, and afterwards, exerciſed the trade of a biſket 


baker, and got his living in that trade; and that he ſo uſing that 
trade the 8th of January became indebted to R. H. 8 
and divers other perſons, in the ſum of 200. and more; and bein 


ſo indebted, and after the 2oth of May 1716, vis. the gth of Ja- 


nuary 1720. his ſaid debts not being paid, became a bankrupt, &c. 
and the ſaid William ſo being a bankrupt, the 8th of February 


following a commiſſion of bankruptcy under the great ſeal debi- 


ta juris forma emanavit againſt him, directed to, Sc, as by the 
ſaid commiſſion appears; by virtue whereof afterwards, Vis, the 


firſt of March in the ſaid year the commiſſioners declared him a 


bankrupt, &c. and that he ſurrendered himſelf, and conformed as 
by the ſtatute 5 Geo. intituled an act for the better preventing frauds 
committed by bankrupts is provided; that the commiſſioners the 
16 of March following certified to the lord chancellor under their 
hands and ſeals, &c. that four fifths of his creditors in number and 
value, who had duly proved their debts, figned the certificate, and 


5 Geo. C. 
cap. 24. 


certified their conſent to allow the ſaid certificate, and to diſcharge 


the ſaid bankrupt; that the 1oth of Apri/ 2721, three of the ſaid 

commiſſioners under their hands and ſeals certified the lord chancellor 
ſuch ſigning and conſent of the ſaid creditors, that the 7th of July 
1721 the certificate was confirmed by the lord ehincalier. and was 
entred on record in Chancery by virtue of an order of the lord chan- 
cellor made upon the petition of the bankrupt bearing date the 8th 


of July 1721; the bankrupt having firſt ſworn, that the certificate 


and conſent of his creditors thereto were obtained juſtly and with- 
out fraud, as by the certificate produced in court and by the records 


of the faid court fully appears, To which plea the 4 8 demur- 
red, and the defendant joined 1 in demurrer. 


Tbis caſe was argued Trinity term laſt, 1728, by Mr. Strange 
* the plaintiff, and by Mr. Joceline for the defendant, And firſt, 


exception was took to the plea, becauſe it did not ſhew, who were 


the petitioning creditors, nor in what ſums they were creditors: 
Now by the. act of 5 Geo, 1. cap. 24. no commiſſion i is to iſſue on 
the 
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the petition of one creditor, unleſs his debt is zoo! nor upon the 
petition of two creditors, unleſs the debt is 1 501. nor on the peti- 
tion of three or more, unleſs their debt is 200 J. and therefore that 


is a matter neceſſary to be averred, for it is traverſable; for if the 


creditors that petitioned for the commiſſion are not creditors to ſuch 
a value, the iſſuing the commiſſion will be void. 


On the other ſide it was argued for the defendant, that it was 
alleged in the plea, that the commiſſion iſſued debita juris forma, 


which was ſufficient, for it has been adjudged in Lutw. 274. Law- 


ſen verſ. Lamb, that in an action brought by aſſignees of commil- 


ſionets of bankrupts, they need not ſet out the proceedings of the | 


commiſſion and commiſſioners at large. And in Lutw. 4.51. Slaugh- 
ter verſ. Pierrepoint, it was held that it need not appear in a plea 


of aſſignment by commiſſioners of bankrupts, that the TL was 
indebted in 100/, 


But the court held the plea naught for this exctption. For a8 
to the caſe in Lutw. 274. that was in caſe of a declaration brought 
by the aſſignees, wherein a ſhort way of declaring hath. been al- 
lowed upon the authority of a great number of precedents. But as 
to the other caſe in Lutw. 451. of a plea, that was long before the 
ſtatute of 5 Geo. 1. cap. 24. par. 20. which is exprels, that no 
commiſſion ſhall iſſue, unleſs the creditors, who petition for a com- 
miſſion, are creditors in ſuch ſums as are mentioned for that pur- 
poſe in that act. But in this plea it is ſo far from mentioning, in 
what ſums the petitioning creditors were creditors, that it does not 
mention there was any petition at all. But by the 13 Elix. cap. 7. 


par. 2. the chancellor is impowered to iſſue a commiſſion 28 up- 


on e made to him in writing. 


But it was farther inſiſted upon by the counſel for the hint 
that this bond was not diſcharged by the act of bankruptcy and 
certificate within the intention of the acts. Nor is the defendant 
aided by the act of 7 Geo. 1. cap. 3 1. for explaining and making 
more effectual the ſeveral acts concerning bankrupts; for the 4000. 
in the condition was payable at a day after the bankruptcy commit- 
ted, viz. within two months after the death of William Donalſon 
the bankrupt, and upon two contingencies, viz. if Martha Lati- 
mer married him, and ſurvived him, And a caſe was cited be- 
tween Godling and Godling, Paſch. 11 Ann. where in an action of | 
debt upon a bond dated before the a& of bankruptcy committed by 


the defendant, it appeared, the money in the condition was not 


payable till after the act of bankruptcy; the defendant inſiſted he 
_ ought to be diſcharged upon common bail by virtue of the ſtatutes 


about bankrupts, but it was ruled that he ſhould be held to 21 
cia 


al 


vs. 


o 8 
— ink | —— 


(athens 


0s „ * ” ** 


th. 


—_—U 


Y 


„ 


* 


cial bail. And the plaintiffs could not come to prove this debt 


within the ſeventh Geo, 1. cap. 31. becauſe it depends upon two 


contingencies. 


On the other fide it was inſiſted on for the defendants, that this 
was debitum in praeſenti, though it was ſolvendum in futuro. Cro. 


Tac. Neal verſ. Sheffield, 2 54. and therefore would be barred by 


the act of bankruptcy and certificate, &c. 


But all the judges were of opinion, that a creditor upon a bond, 
with condition to pay money at a future day ſubſequent to the act 


of bankruptcy, before 7 Geo, 1. cap. 31. could not be admitted to 
prove ſuch debt, or to have any dividend, before ſuch ſecurity be- 
came payable, And that act recites it to have been a queſtion, 


for remedy whereof that act was made. And it would be hard 
upon the former acts, to put ſuch a conſtruction as to bar a man 
of his debt, when he could not come in to the commiſſion, and 


have the benefit of it. Then as to the ſtatute 7 Geo, 1. cap. 31, that 


enacts, that any perſon who hath given or ſhall thereafter give cre- 


dit on ſuch ſecurity as aforeſaid, [referring to the ſecurities men- 


tioned in the recital] to any perſon who was or ſhould become a 


bankrupt, upon a good and valuable conſideration bona fide for any 


ſum of money or other matter or thing whatſoever, which thould 


not be due or payable at or before the time of ſuch perſons becom- 
ing bankrupts, ſhall be admitted to prove his bond, &c. for the 


fame, in ſuch manner as if it was payable preſently, and not at a 


future day, and ſhall receive a proportionable dividend, &c. of 
ſuch bankrupt's eſtate in proportion to the other creditors of ſuch 


bankrupt, deducting only thereout a rebate of intereſt, and diſ- 


counting ſuch ſecurities payable at future times, after the rate of 


51. per cent, per annum for what he ſhall ſo receive, to be compu- 
ted from the actual payment thereof, to the time ſuch debt or ſum 


of money ſhould or would have become payable in and by ſuch ſe- 
curities as aforeſaid, Then follows a clauſe, that the bankrupt 
ſnould be diſcharged of ſuch ſecurities, Now it being uncertain, 
whether this bond ſhould ever become due or not, it depending 
upon two contingencies which had not both happened at the time of 
the act of bankruptcy committed, it was impoflible to make ſuch 
abatement of 5. per cent. as the act directs; and therefore this 
bond, the court held, was not within that act; and therefore they 
were of opinion, to give judgment for the plaintiff, But Mr. Jo- 


celine took an exception to the declaration, that it was not averred, 


that the 400 J. was not paid by the heirs of William Donalſon, nor 
that the 400 J. was ſtill due; but only that the defendants had not 
paid it; which was a fatal fault. And the court being of that 
opinion, Mr. Strange moved iy 10, in Trinity term 1728. 
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for leave to diſcontinue upon payment of coſts, which was 
granted. 85 


Afterwards the plaintiff brought a new action on the ſame bond 


againſt the defendants, but amended the fault in the former decla- 
ration, by averring, that the heir of Denalſon had not paid the 


4001. nor any body elſe. And the defendant amended his plea in 


ſeveral things; to which there was a demurrer by the plaintiff, and 


a joinder in demurrer; which record is entred Mich. 2 Geo. 2. B. R. 


term, judgment was given by the whole court upon the merit, 


. C.2 Rits.- 
817. 


What amounts 
to ml habuit 
in tenementis, 


Rot. And the cauſe coming on in the paper Nov. 26, this Mich, 


that the plaintiff's debt was not barred by the matter compriſed in 


the plea, becauſe it was not within 7 Geo. 1. cap. 31, for the reaſons 
mentioned before. ! 


Palmer ver/. Ekins. 
Intr. | Trin, 11 Geo. I. B. R. Kot. 347. 


HE plaintiff Henry Palmer, as aſſignee of John | Palmer, 


brought an action of covenant againſt Elizabetb Ekins for 
non-payment of rent, wherein he declared, that John Palmer was 
ſciſcd in fee of the meſuage, &c. and being ſo ſeiſed, the 27th of 
March 1716. by indenture made between him on the one part, 
and the defendant on the other part (one part of which indenture 
ſcaled by the defendant the plaintiff produces in court) demiſed to 
the defendant a meſuage in the pariſh of St. Michael Crooked Lane 
London, for twelve years from Lady Day 1716. rendring 181, fer 
annum during the ſaid term to the ſaid John Palmer, his heirs and 
athgns, payable at four quarterly payments; that the defendant by 1 
the ſaid indenture covenanted to pay the ſaid rent at the days and 
times in the faid indenture mentioned to the ſaid John Palmer, his : 
heirs and aſſigns; that by virtue of this demiſe the defendant en- 
tred, and continued poſſeſſed of this meſuage, &c, till after the 
26th of March 172 5. That John Palmer being ſeiſed of the te- 
verſion in fee, by leaſe and releaſe dated the 22 & 23 Nov. 1723. 
conveyed it to Henry Palmer the plaintiff in fee: then the plaintiff 
aſſigns his breach, in the defendant's not paying three quarters rent 
due and ending Lady Day 1725. The defendant, proteſtando that 
John Palmer did not make ſuch leaſe, for plea ſays, that Job” | 
Palmer was ſeiſed in fee of this meſuage 19th of Nov. 1706. and | 
being ſo ſeiſed by leaſe and releaſe dated the 19th and 20th of f 
Nov. 1706. conveyed this meſuage, &c. to one John Bragg in fee 


and traverſes, ab/que hoc, that John Palmer ad aliquod tempus fi} 


praedictum 20th of Nov, 1706, ſerſitus fuit de meſuagio praeditte 10 
8 a oo ny 
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This caſe was argued at ſeveral times by Mr. ſerjeant Girdler, 


Mr. ferjeant Baines, and Mr, Fazakerley for the plaintiff, and by 


Mr. ſerjeant Be ell, Mr. Uſher, and Mr. Filmer for the defendant. 


And the 26th of Nov. 1728, I at my brothers defire delivered the 
opinion of the court, that the plea was ill, and the plaintiff ought 
to have judgment, And we reſolved, 


1. That the defendant could not plead, ohm Palmer nil habuii 


dominics ſuo ut de feodo, modo et forma as the plaintiff declares. To 


this plea the plaintiff demurred generally, and the defendant Joined 
in demurrer. 


in tenementis at the time of the leaſe made, to an action brought 


by John Palmer, ſuppoſing he had not conveyed to the plaintiff: 
becauſe it appearing upon the face of the declaration, that the leaſe 


was made to her by indenture made between John Palmer and ner, 


which ſhe had executed; ſhe is eſtopped by the indenture. And 


for that purpoſe the caſe of Kemp verſ. Goodhall, Paſch. 4 Annae, 


pleads, nil habuit in tenementis, the plaintiff may demur and need 
not reply the eſtoppel, becauſe it appears upon the declaration : 
but if the defendant plead, il habuit in tenementis, and the plain- 


tiff replies, habuit, Ec. the jury may find the truth notwithſtand- 


ing the indenture. 


2. That the aſſignee ſhall take advantage of the lapel C. "1 


352. 4 Co. 53. Privies in eſtate as the feoffee, leſſee, &c. ſhall be 


bound and take advantage of efloppels, 1 Salk. 276. Trevivan ver /. 


Laurence. If A. leaſe by indenture to B. lands in which he hath 


nothing, and afterwards A. purchaſes the lands in fee, and ſells them 
to D. and his heirs, D. ſhall be eſtopped. And where the eſtop- 
pel works on the intereſt of the land, it runs with the land, into 
whoſeſoever hands the land comes. 


B. R. Salk, 277. in debt for rent by indenture, if the Wangant 


3. That this plea of the Sons amounted to a ſpecial il ka - 


butt in OE for by the inducement to the traverſe ſhe ſhews, 
that John Palmer in 1706, long before he made the leaſe to the 
detendant, which was in 1716, conveyed in fee to Bragg. If ſo, 
John Palmer had nothing in the meſuage, Cc. when he made the 


| leaſe, For an eſtate in fee- ſimple is always intended to continue, 


unleſs it be ſhewn to be conveyed away or determined. Therefore 
this plea amounts to a ſpecial ni! habuit in tenementis, which is no 


more to be admitted to be pleaded by a leſſee by indenture, than a 


general nil habuit in tenementis. But the defendant by a proper in- 
ducement might have made this traverſe good ; as if he had pleaded 
in his inducement to the traverſe, that F. S. was ſeiſed of the me- 


ſuage 
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ſaage in fee, and als: ſo ſeiſed Sack it to Joby Palmer for his 
life, and that John Palmer being ſo ſeiſed made the leaſe to the 
defendant, and afterwards conveyed to the plaintiff, and that then 
John Palmer died; whereby he would have ſhewed, that an inte- 
reſt paſt by the leaſe to the defendant as long as Yohn Palmer lived, 
and that by his death the leaſe was determined; then ſuch traverſe 
as in the preſent caſe would have been good. For the e/foppel that 
appeared upon the face of the declaration, would have been avoid- 
ed, by ſhewing an intereſt paſt; and ſuch plea would not have 
amounted to a nil habuit in tenementis, becauſe an eſtate for life 
would have appeared to have been in John Palmer. But no inte- 
reſt appears to be in John Palmer in this caſe, when the leaſe was 
made to the defendant ; nor can the court intend there was any 
intereſt in him, ſince the plea ſets out a conveyance before the 


leaſe to Bragg in fee-ſimple, which citate muſt be intended to con- 
tinue. 


But it was objected by the defendant's counſel; that an aſſignee 
by efloppel cannot maintain an action of covenant, And for that 
| Moore 419. pl. 577. fo held in the caſe of Notes verſ. Ander, Cro. 
Eliz. 373, 436, 437. where the plaintiff declared, that Jol King 
let the lands, 10 Eliz. to the defendant for a term of years, that 
the defendant granted them by indenture to one Abell, in which 
| the defendant covenanted, that Abell and his aſſigns ſhould peace- 
ably enjoy without interruption of any perſon ; that Abell 15 Elig. 
atigned to the plaintiff; and then alleges farther, that long- before 

Jobn King bad any thing in the land, one Robert King was ſeiſed 
thereof in fee, viz. 7 Elix. and being ſo ſeiſed died ſeiſed 15 Eliz. 
whereupon the land deſcended to Thomas King, who entered upon 

the plaintiff and ouſted him; and after a verdict for the plaintiff it 
was moved in arreſt of judgment, that the plaintiff not having 
thewn, that 7h King had any thing, when he made the leaſe to 
the defendant, and the. detendant having granted to Abell by inden- 
ture, nothing paſſed thereby, but by eftcppel; then when Abell al- 
fined to the piaintiff, nothing paſſed ; for leſſee by e/oppel cannot 
atlign any thing over ; and then the plaintiff is not ſuch an aflignee 
as could maintain an action of covenant againft the defendant; 
and the court were of that opinion, that covenant will not lie upon] 
an aſſignment of an eſtate by e//oppe/. And that upon the whote 
record it appeared, that the the plaintiff was but aſſignee by eſtoppel; 
tor the defendant having traverſed the eſtate laid in the declaration 

a John Palmer, the plaintiff by his demurrer has confeſſed the 
== to be true, that John Palmer had not ſuch eſtate, when ho 
made the leaſe, as the plaintiff has alleged. 
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| To which it was anſwered, that the caſe cited out of 3 Cyo. 436. 
| does by no means come up to the caſe in queſtion. For there upon 
the very face of the declaration, it being alleged, that Robert King 
was ſeized in fee, before John King made the leaſe to the defen- 
dant, and alſo when the defendant aſſigned to Abell, and alſo when 
| Abell aſſigned to the then plaintiff, no eſtate being laid to be in 
Jobn King, when be made the leaſe to the defendant ; it appeared 
to the court, that the leaſe from the defendant there to Abell was 
| only a leaſe by eſtoppel, and nothing of an intereſt could paſs 


| thereby, and conſequently nothing could paſs by Abell's aſſignment . 


to the plaintiff, But here upon the face of the declaration a good 
title appears in the plaintiff; and that being ſo, the declaration of 
itſelf is good, and the defendant by her plea pleads a fact, which by 


her indenture ſhe is eſtopped from pleading, which makes the plea 


ill, and what is ill pleaded no demurrer confeſſes, No more than 
if the plaintiff declares in debt for rent by indenture, the defendant 
pleads ni! habuit in tenementis, and the plaintiff demurs ; this de- 
murrer does not confeſs, that the plaintiff had nothing in the lands. 
The defendant being then eſtopped by her indenture, from plead- 


ing this ſpecial ni! habuit in tenementis; the plaintiff as aſſignee of 


the land (which he muſt be took to be notwithſtanding this ill 


plea) may take advantage of the eſtoppel. But in truth the caſe in 


Croke was adjudged for the defendant, becauſe no breach appeared 
in the declaration. It was objected farther, if by poſſibility an inte- 
reſt could paſs to the defendant by this leaſe, it could not work by 
eſtoppel ; now though it is pleaded that John Palmer granted in 
fee to John Bragg, yet Bragg might regrant him an eſtate per 


auter vie, of which he might be ſeiſed when he made the defen- 


dant the leaſe, ſo that an intereſt might paſs during the life of ce/tuy 
que vie, To which it was anſwered, that a conveyance being plead- 


ed from John Palmer to Bragg, it is to be preſumed to continue, 


the contrary not being ſhewn. 


Another objection was, that efoppels are odious, and not to be 


conſtrued or raiſed by implication. The anſwer to which was, here 


was no conſtruction by implication, but a plain eftoppe! appeared 


upon the face of the declaration as to the matter pleaded in this 


plea. 


The laſt objection was, that the plaintiff had demurred general- 


ly, whereas if he would have took advantage of this, he ought to 


have demurred ſpecially, and aſſigned this for cauſe; eſpecially ſince 
the ſtatute of 4 Annae, cap. 10. for the amendment of the law, which 
enacts, that the judges ſhall give judgment according as the very right 
of the cauſe and matter in law appear to them, &c. 5 
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To which it was lk that FE right of the cauſe and matter 
in law appear to be with the plaintiff ; for the court and | Juries are 
bound by eſloppels, as when the plaintiff's title in ejectment is . 
eſtoppel, and the defendant pleads the general iſſue; ſuch title is 
good title in law, 1 Salk. 276. Trevivan verſ. en 1 


judgment was given for the plaintiff Nov. 26, 1728. 


Thomas Bowers wer. Robert n 


5. C. 2 SU. Jung Mich. 13 Gen. 1-0, - Rot $24; et Paſch. 
IP 1 Geo. 2. B. R. Rot. 


Errors are not 1II E plaintiff Bowers gt a writ of error upon a judg- 
verified by a 
ment given againſt him by nibil dicit in debt upon a bond in 


certiorari teſt- 


ed before the the Common Pleas. And he aſſigned in Jrin. term 1728, want 


it of error. f an original, and want of a warrant of attorney, and one certio- 


rari was directed to the chief juſtice of the common Pleas as to the 
warrant of attorney, and another certiorari was directed to the cu- 
Lees brevium of the Common Pleas, which bare refte the 21ſt of 
June 1727, which was before the errors were aſſigned, upon 
which the caftos brevium returned, that there was no original, 
Sc. The defendant in error pleaded, in nullo eff erratum. And 


judgment was affirmed, ui, &c. becauſe the plaintiff in error 
ought to take out a certiorari to verify his error, that there was I 
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no original; but this certiorari bearing teſie before the aſſignment of 


the errors, could not be a certiorari upon that aſſignment of errors, 
Mr, Strange for the defendant in error. 
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Emery verſ. Bartlett. | 
Intr. Hil. 2 Geo. 2. . Rot. 154. 


N error brought by Bartlett, to reverſe a judgment given 
againſt him by "ag court of record of the city of Lztchfield, 
in an action upon the caſe upon ſeveral promiſes, brought by 


8. C. 2 Stn. 


827. 


What muſt be 


alledged to be 


infra juriſdie- 


tion. in an in- 


Emery againſt him, and judgment by default, and a writ of ferior court. 
inquiry executed, and intire damages found, and final judgment 


given, In the nn there were two counts. The firſt was 
upon a promiſſory note made within the juriſdiction of the court, 


and ſubſcribed by the defendant, by which he promiſed to pay 


Emery 591. 10s. upon demand for value received. And the ex- 


ception to that count was, that it was not averred, that the value 
was received within the juriſdiction of the court. For Mr. Parker 
for the plaintiff in error inſiſted, that that was the foundation of 
the note, and that therefore it was neceſſary to be received within 
the juriſdiction, to give the court a juriſdiction over the cauſe. 
The ſecond count was upon an 7n/imul computaſſet, wherein the 
plaintiff Emery below declared, that the defendant Bartlett ac- 
counted with her within the juriſdiQion of the court, for divers 


ſums of money antetunc debitis et ei adtunc aretro infolut!s exif Pentibus, 


Sc. And the exception to this was, that It was not averred, that 
the ſums of money were due within the juriſdiction of the court. 
And it was urged, that if the debt was not contracted within the 


juriſdiction of the court, the laying the accounting to be within it 


would not be ſufficient, becauſe the accounting did not alter the 
nature of the debt. And for that were cited the cafes of Har- 


renden verſ. Palmer, Hob. 88. Done verſus Thorn, Allen 72. 


Cony verſ. Laws, Stiles Rep. 472. Sir Thomas Jones 47. and 2 Lev. 
105. Bull ver /. Palmer. "But the court were of opinion as to the 
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firſt, that the promiſſory note being laid to have been made within 
the juriſdiction was ſufficient, becauſe whether it was for value te- 
ceived or not it would not be material, for an action upon a pro- 
miſſory note payable to a man or order, though it was not for va- 
lue received, is N upon the ſtatute of 3 & 5 Ann. cap. q. 
and if value received is in the note, there is no occaſion to prove 
that the value was paid. As to the exception to the ſecond count, 
the court alſo over-ruled it, becauſe the action was grounded up- 
on the ſtated account, which was laid to be ſtated within the ju— 


riſdiction. And though the ſtating the account might not alter 


the nature of the debt, yet giving the ſtated account in evidence, 


would be good evidence to prove the declaration, And judgment 


S. C. 2 Stra. 
822. 


Barrifler may 
lay the venue 


in Middleſex. 


was affirmed, Feb. 7, 1728. 
Burroughs ve. Willis. 


TH E defendant had obtained a rule to change the venue out of 

Middleſex, in an action for money received to the plaintiff's | 
uſe, upon the common affidavit, that the cauſe of action (if any) 
aroſe in Hampſhire. Mr. Filmer moved for the plaintiff, to diſ- } 
charge the rule, becauſe the plaintiff was a barriſter, and maſter in 
Chancery, and therefore had a privilege to lay his action in Mid- 
dleſex, where his attendance was required, and cited 2 Salk. 670. 
Knight verſ. Farnaby, And the court being of opinion, this fell 
within the reaſon of that caſe, the rule was diſcharged. See 2 Salk, 


668, Seaman verſ. Ling. Carthew 126. Biſſe verſ. Harcourt, 


Mr. Huſſey for the defendant. 


ä 


Uſher Eſtwick gur of t the ſheriff of Middleſex avainf 
Edward Cooke. 


Intr. Paſch. 2 Geo. 2. B. R. Rot. 


anno regni domi ni Georgii 2. nunc regis, Fc. ſecundo, the void. 
plaintiff proſecuted extra curiam dicti domini regis coram ipſo rege 
(eadem curia apud Weſtmonaſterium in comitatu Middleſex aan 
tenta exiſtente) a writ of capias ad reſpondendum, to the then 
ſheriff of Middleſen directed; and ſo proceeds, and ſets out the 
writ, the delivery to the ſheriff, the warrant, arreſt, and giving 
the bail-bond by the defendant, and the aſfignment to the plaintiff, 
Sc. To which declaration the defendant demurred, and the plain- 
tiff joined in demurrer. And Mr. Strange tor the defendant took 
exception to the declaration,” that it appeared thereby, that the 
writ was ſued out in the long vacation out of term time; for the 
court muſt judicially take notice of the beginning and end of 
the terms, as well moveable as immoveable, and that the 18th of 
July was after Trinity term was ended, and therefore that the writ 
was a void writ, for it was not poſſible to be ſued out of the court 
of King's Bench then fitting at Weſtminſter the 18th of July, when 
it was vacation time, no ſuch court being then fitting at Meſtmin- 
er. And the writ being void, the arreſt was illegal, and the bail- 
bond thereupon given void alſo. Mr. Reeve for the plaintiff in ſiſt- 
ed, that there was veritas fat! as well as veritas legis, And 
though a writ is to be took in law, to be ſued out at the time 
when it bears Zee; and that is the laſt day of Trinity term, when 
the writ is ſued out in Trinity vacation; yet in fact it is conſtant ex- 
pelience, and the courſe of the conch, which is the law of the 
ö . court, 


N debt upon a bail-bond brought by the plaintiff as afſignee of A urit of ca- 


the ſheriff of Middleſex, the plaintiff declared, that after the aan = 


firſt day of Trinity term A, D. 1706. vis. the 18th of Ful) in vacation is 
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court, that writs are ſued out in the long vacation, though they 
bear teſte the laſt day of Trinity term before. And therefore this, 
as it may be ſo in fact, ſo it is confeſſed to be ſo by the general de- 
mutrer, and therefore well enough, For which he cited Sir Thomas 
Jones 149. 1 Ventr. 362. Walburgh verſ. Saltonſtall; where in a 
declaration a latitat was alleged to be ſued out of the King's Bench 


21 Jan. and the jury found the writ bore 2% 28 Nov, but in fact 
was ſued out 21 Jan. and it being according to the truth of the 
fact it was held good, and judgment was given for the plaintiff, 
niſi, Sc. But the court being unanimous of opinion, that it was 


Ante, vol. 4. ill, and that it was not according to the truth of the fact, for it 


could not the 18th of July be ſued out of the court of the King's 


Bench then fitting at Weſiminſter, when the court did not nor 
could not fit out of term, the plaintiff deſired leave to diſcontinue, 


which was granted him, Mey 13, 1729. | 


A cuſtom for 
a fee to the 
vicar for 
churching a 
woman, in 
what caſe 
void. 


Naylor qui tam ver/. Scott. 


N a prohibition granted to ſtay a ſuit in the Spiritual Court by 
the vicar of Wakefield, grounded upon a cuſtom for a due for 
churching of women, which was alleged to be this, viz. That every 


inhabitant keeping an houſe and having a family in Wakefield in 


Yorkſhire, and having a child or children born in that pariſh at 


the time of churching the mother of the child, or at the uſual time 
after her delivery when ſhe ſhould be churched, have time out of 
mind paid ten pence to the vicar of that pariſh, for or in reſpect of 
ſuch churching, or at the uſual times when the mother of ſuch 
child ſhould be churched. Iſſue was taken upon the cuſtom, and 
a verdict was found for the defendant, that there was ſuch a cuſtom. 


And upon motion made to the court by Mr, Filmer for the plaintiff, 


in arreſt of judgment, to prevent the granting a conſultation, the 
court being of opinion, that it was a void cuſtom, 1. becauſe it 
was not alleged, what was the uſual time the women were to be 
churched, and therefore uncertain; 2. becauſe it was unreaſonable, 
becauſe it obliged the huſband to pay, if the woman was not 
churched at all, or it ſhe went out of the pariſh, or died, before the 
time of churching ; judgment was arreſted; Mr. Crowle counſel 


for the defendant in the prohibition. 


VC 
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* 
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The King againſt Valentine Boyles. 8 5 
N an information in nature of a quo warranto exhibited by the Nuo warrants 
maſter of the crown office as the King's coroner and attorney, Hs for ſewing 
Sc. for uſurping the office of one of the bailiffs of South- 3 
mold in Suffolk, the information ſet forth, that villa de South- 
old in comitatu Suffolk eſt antiqua villa, quodque infra villam prae- 
dictam for ten years laſt paſt and long before there were and yet are 
two bailiffs from time to time by the commonalty of the ſaid ville 
yearly choſe and to be choſe, and that the office of bailiff villae 
praedictae for all the time aforeſaid was and yet is officium publicum 
et officrum magnae fiducige et praeheminentiae infra villam praedictam 
tangens regimen et gubernationem villae illius, et adminiſtrationem 
publicae juſtitiae infra eandem villam, vis. apud villam praedictam, 
and that the defendant 26 April 1 Geo. 2. and from thence con- 
tinue poſtea hucuſque apud villam praedictam abſque aliquo legali war- 
ranto, &c. did ule and exerciſe the ſaid office, and ſtill there uſes 
and exerciſcs it, and claims to be one of the bailiffs of the ſaid ville, 
and to have and enjoy divers liberties to the ſaid office of one of the 
bailiffs of the ſaid town belonging, &c. To this information the 
defendant demurred, and the king's coroner, Cc. having joined in 
demurrer, Mr. Huſſey for the defendant inſiſted that a quo war- 
ranto was the King's writ of right, for uſurping franchiſes and li- 
berties, 2 Inſt, 282, The exerciſe of an office may be ſuch a fran- 
chiſe, as for the uſurpation of it a quo warranto may lie, if it is a 
publick office; but in this caſe the office in the information, ſeems 
to be only a private office, for which no quo waranto would lie; 
for it is not ſhewn, that this ville of Southwold is a corporate town, 
nor is it ſaid, ſo much as that it is a borough ; and therefore the 
court cannot look upon the bailiff of this town, to be an officer of 
„„ | | 4 
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a publick nature. Sed non allocatur; for per curiam there is no 
neceſſity, to ſet out particularly in theſe fort of informations, the 
whole conſtitution of the place, or to ſhew whether the office is 
by charter or preſcription; but if it is alleged, to be an office, 
which appears upon the face of the information, to concern the 
publick, it is ſufficient againſt a perſon that ufurps it. Now here 
it is alleged to be a publick office, and concerns the government 
of the ville, and the adminiſtration of publick juſtice, which is 
confeſſed by the demurrer. And judgment was given for the 
King, Tune 12, 1729. 3 5 5 


ich. Term 
3 Georgi 2. regis, B. R. 1729. 


nl 


Lowe againſt Davies and others. 
Intr. Trim. 13 Geo. 1. B. R. Rot. 


JECTMENT for meſuages and lands in Fern on 
the demiſe of William Fowler and Mary his wife. On 
not guilty pleaded, the jury found a ſpecial verdict which 


was very long, by finding ſeveral conveyances and com- 
mon recoveries; but the queſtion was wholly upon what eſtate 


paſſed by the will of Daniel Fevon to his youngeſt ſon Benjamin 


Jevon. The will was found at large, but the queſtion aroſe upon 


this ſhort caſe. Daniel Jevon the deviſor, being ſeiſed of the lands 


S. C. Bernard. 
238. 

Ibid. 367. 
What ſhall be 
a deviſe of an 
eſtate for life, 
and not in 
tail. 


2 Vern. 409. 


in queſtion, by his will duly executed, dated 21 June 28 Car. 2. 


deviſed part of them to his wife dame * Jevon for and during 
ber natural life, and from and after her deceaſe then to his ſon 


Benjamin Jevon and his heirs lawfully to be begotten, that is to 


ſay, to his firſt, ſecond, third, and every ſon and ſons ſucceſſively, 
lawfully. to be begotten of the body of the ſaid Benjamin, and the 
heirs of the body of ſuch firſt, ſecond, third, and every other 
ſon and ſons ſacceſſively lawfully iſſaing, as they ſhall be in ſe— 
niority of age and priority of birth, the eldeſt always and the 
heirs of his body to be preferred before the youngeſt and the heirs 
of his body, and in default of ſuch iſſue then to his right heirs 
fog ever. Other part of the lands were devited to his wife for 
lite, and from and after her deceaſe to his ſaid ſon Benjamin and 
o the heirs of his body, as in manner and form aforcſaid is ex- 
preſſed ; but for want of ſuch heirs, then to the uſe of his right 
heirs for ever, Other lands he deviſes to his eldeſt ſon Thomas and 
his heirs lawfully to be begotten, the farſt, ſecond, third, and 
every other ſon and ſons ſucceſſively of the body of the ſaid Thomas 
lwfully begotten, and the heirs of ſuch firſt, ſecond and third ſon 
lawfully ſucceeding one another, and in default of ſuch iſſue to his 
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ſon Benjamin as heretofore expreſſed, and in default of ſuch iſſue 
to his right heirs for ever. Other lands he deviſes to his ſon Ben- 


jamin, and the heirs of his body lawfully to be begotten, the firſt, 


ſecond, third, and every other ſon and ſons ſucceſſively of the 
body of the ſaid Benjamin lawfully to be begotten, and the heirs 
of the body of ſuch firſt, ſecond and third, and every other ſon 
and ſons ſucceſſively lawfully iſſuing, as they ſhall be in ſeniority 
of age and priority of birth, the eldeſt always and the heirs of his 
body to be prefcried before the youngeſt and the heirs of his body, 
and in default of ſuch iſſue then to his right heirs for ever. Daniel 
Jevon the deviſor died 22 Fune 28 Car. 2. 1676. and left his widow 
and three ſons, Thomas his eldeſt, Richard his ſecond fon, and Ben- 


jamin his youngelt ſon. Thomas the eldeſt ſon died without iſſue. 


Richard the ſecond ſon died, and left Mary the wife of Fowler his 


2 daughter and heir, and alſo right heir to Dan. Fevon the teſtator, 


who were leffors of the plaintiff. The defendant claimed under ; 


Benjamin, who after a ſurrender by his mother of her eſtate for 


life to him, ſuffered a common recovery, to the the uſe of him and 
his heirs, and afterwards conveyed it to Waring, under whom the 
defendants claimed. So that the ſingle queſtion upon this ſpecial 
verdict was, whether Benjamin Fevon by this will was tenant in 
tail, or only tenant for life? If he was tenant in tail, by the ſuf- 
fering the common recovery that would be barred, and alſo the 


remainder to the right heirs of his father, under which the leſſor 


4 Mod. 319. 


of the plaintiff claimed. But if he was bat tenant for life, the re- 


covery would not effect the reverſion deſcended to the plaintiff but 
the would have a good title. Mr, Wilbraham for the defendants 


argued, that the teſtator knew the difference between deviſing an 

eſtate for life, and an eftate in tail ; for in ſeveral parts of the will 
he gave to his wife an expreſs eſtate for life; but to Benjamin he 
did not give it only for his life, but to bim and the heirs of his 
body, which was undoubtedly an eſtate tail in a will, and there- 
fore that eſtate could not be defeated by the ſubſequent words, 
For where an expreſs eſtate is given by a will, that ſhall not be 
defeated by ſubſequent words by an implication. Dier 171, I Ventr. 
231. Cro, Eliz. 248. Athins verſ. Atkins. And as to the firſt de- 
viſe to Benjamin (though there is ſome difference in the penning 


that and the ſubſequent deviſe to him) a videlicet may correct or 


reſtrain what went before, or explain it; but if it is contrary to 
what went before, it muſt be rejected as void. Hob. 171. Now 
it was inſiſted on, an expreſs eſtate tail being given to Benjamin by | 
the firſt words, and no expreſs eſtate for life, the vig. that comes 
after, and the ſubſequent words in the other deviſes, cannot turn 
that only into an eſtate for lite in Benjamin, wich intails to his ſons 


ſucceſſively; ; for what follows the viz. and the other deviſes to the 


tons, is eee to che expreſs deviſe to Benjamin, Sed non ailt- 
5 „ 
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catur; for per curiam, the whole will muſt be took together, and 
one part explained by the other; and the intent was moſt manifeſt, 
that the deviſor in all the deviſes of the lands in queſtion deſigned 

to give Benjamin only an eſtate for life, and not an intail; and the 
. and the other clauſes, were not contrary, but explanatory of 
what beirs of the body of Benjamin the deviſor meant. And judg- 

ment was given for the plaintiff November 18, 1729, by the una- 
nimous opinion of all the judges. Mr. Willes was counſel for the 
plaintiff. 


Henry Haydock ver/. Roger Lynch. 
Intr. Mich. 3 Geo. 2. B. R. rot. 


N an action upon the caſe upon ſeveral promiſes, the plaintiff in What ſhall not 

his firſt count declared, that one Thomas Rogers 8 Aug. 17 28. bf id. gg 
Sc. according to the cuſtom of merchants his certain bill of ex- 8 Mod. 255. 
change with his own hand and in the name of the faid Thomas ſub- Ame 148% 
ſcribed did make, dated the ſame day and year, and directed the 15 Mod. 304, 
{aid bill of exchange to the ſaid Roger, and thereby requeſted the 316. 
ſaid Roger to pay to the ſaid Henry or his order 144, 3s. out of 
the fifth payment, when it ſhould become due, and 1t ſhould be 
allowed by the ſaid Thomas, which was afterwards accepted by the 
defendant, ratione quorum praemiſſorum the defendant became liable 
to pay the ſaid 141. 3s. to the plaintiff Henry, and fo being liable 
promiſed to pay, Sc. Then there were other counts in the decla- 
ration, to which counts the defendant pleaded non afſumpfit, Ec. 
and as to this count the defendant demurred. And it was inſiſted 
upon by Mr. Parker for the defendant, that this action was not 
maintainable upon this bill as a bill of exchange, according to the 
reſolutions in the caſes of Jocelin verſ. Laſerre, Paſch. 1 Geo, 1. 
B. R. [ Ante, 1362.] and Jenney ver. Herle, Paſch. 10 Geo. 1. 
B. R. 1724. [ Ante, 130 1.] And of that opinion was the court, 
and Nov. 20, 1729. gave judgment for the defendant, Mr. Strange 
for the plaintiff, 


Henry 


mas 
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Henry Mifflin alias Feten and Adults ver/. Sir William | 


Morgan, 
Intr. Mich. 2 Geo. 2. C. B. Rot. 544. et Mich. 38 2. 
B. R. Rot. 

What is a I N error upon a judgment by 1 dicit in debt upon a bail- bond, I 
n enalty cool. obtained by the plaintiffs Miqin and others = , 
tion of the aſ- P 73 * P — th 
ſignment of a gainſt Sir Milliam Morgan as aſſignees of the ſheriff of -Gloucefler, | th 
bail-bond by the error aſſigned was, that the plaintiffs did not ſhew, that the | 8 
. aſſigned the bond to them by indorſing the ſame and atteſt= th 
ing it under his hand and ſeal in the preſence of two or more cre- MI. 0 
. dible witneſſes, according to the words of the ſtatute of 4 Ann. [ch 
„cap. 16, par. 20. but only alleged, that the ſheriff at the requeſt | * 
| and coſts of the plaintiff in the ſuit, according to the form of the |} 2 
ſtatute in that caſe lately made and provided, did aſſign to the | j 
plaintiffs the ſaid bond, which Mr. Strange inſiſted for the plaintiff | 11 
in error was not ſufficient, without ſhewing particularly, that the IM. + 
bond was afhgned as the act directed, by indorſement, Sc. But WM by 
the court unanimouſly over-ruled this exception ; all defects, Which WM «£ 
Would have been aided by a verdict, being aided after judgment = © 
nil dicit by that act of 4 Ann. cap. 16. par. 2. for amendment of | & 
the law, and it being expreſly alleged, that the bond was aſſigned | _ 
ſecundum ft Crmamn ſtatuti. Mr. Parker for the defendants in error. I 5 
Carth. 304. Ang Jacgment was Ong, Nov. 18, 1729. | Fa 
ns cu 
be King againſt the mayor, aldermen 4 burgeſes of ” 
| Doncaſter in the county of York. _ 
| DS : all 
Mandamus to\ Mandanis was granted, directed to the mayor, aldermen and ch 
a Sas burgefſes of Doncaſter, commanding them to reſtore Chrilo- WM to 

the office of b 
capital borgeſs Phe. colt to the office of a capital burgels of that corporation. To — i ug 
ot a corpora- which they made a return, whereby it was ſet out, that the cor- of 
Loo. poration was a Corporation by preſcription, Ec. and that ſeveral | CO) 
charters had been granted to them by ſeveral Kings, by one of | me 
which their laſt name was made, that of mayor, aldermen and afl 
bu: gefles, Cc. that by letters patent of 16 Car. 2, he appointed a | me 
mayo”, twelve aldetmen, and twenty-four capital burgeſſes, which tio 
Nav, aldermen and Capital bur geſſes were thereby appointed to be cu] 
the c02:0:00-council of the corporation: by the ſame letters patent ſw 
the mayor was appoint ted io be choſe out of the aldermen, and the he 
alder men out of the capita nt burgeſſes, and the capital burgeſſes out Car 


of 
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of the free burgeſſes, in a particular manner mentioned in the letters 
patent; then they returned, that time out of mind there had been 
three chamberlains of the ſaid borough, one called the ſenior cham- 
berlain, another the middle chamberlain, and the other junior 
chamberlain of the ſaid borough, which till the granting the charter 
of Charles the Second had been always choſe by the whole body out 
of the burgeſſes, and from the making that charter had been choſe 
by the mayor, aldermen and capital burgeſſes, out of the capital 
burgeſſes; which chamberlains reſpectively continued from their 


elections three years; and that the firſt year ſuch perſon was called 
the junior chamberlain, the ſecond year middle chamberlain, and 


the third year ſenior chamberlein; and that the buſineſs of the ſe- 
cond chamberlain was to take care of the lands and poſſeſſions of 
the corporation, and to receive the rents, Sc. and to give a true 
account of them: then the return ſets out, that after Scott was 
choſe a capital burgeſs, and took the oath, which was ſet out at 


large, which was, among other things, well and truly to ſerve the 


mayor, aldermen and burgeſſes of the borough, as one of the ca- 
pital burgeſſes thereof, and well and truly to perform and keep all 
ſuch orders and by-laws as are or ſhould be made by the mayor, 


aldeimen and capital burgeſſes, for the good government of the | 


borough, and 1n all things according to his power truly and faith- 
fully to ſerve the mayor, aldermen and burgeſſes, for the moſt be- 
nefit of the corporation and inhabitants; then the return ſets out, 


that Scott 23 May 1718 was choſen chamberlain, that he became 


middle chamberlain, and took upon him the execution of that 
office 1719. that he as middle chamberlain received ſeveral ſums of 
money of the tenants of the corporation, mentioning them parti- 
cularly, due to the corporation, of which he gave no account, &c. 


but concealed and detained them to his own uſe, and as dds 


chamberlain charged the corporation with ſeveral ſums of money 
as laid out for them, which he never laid out, mentioning them 
alſo particularly ; and that he, while he was a capital burgeſs and 


chamberlain of the ſaid borough, . obſtinately and voluntarily refuſed 


to obey ſeveral orders and laws by the mayor, aldermen and bur- 
geſſes, for the good of the ſaid borough made, contrary to the duty 
of his office of capital burgeſs, and contrary to the tenor of his oath, 


contrary to the truſt repoſed in him, Ge. that the mayor, alder- 


men and capital burgeſſes afterwards, v2. Se. in common-council 
aflembled, ordered that Scott ſhould anſwer the ſeveral articles, 


matters, miſbehaviours and offences aforeſaid, and that he had no- 
tice of them in writing, and was ſummoned to appear at a parti- 


cular day to anſwer them; that he did appear, and put in his an- 
ſwer, and was heard, Ge. that a further day was given him, when 
he was heard again; that a further day was given him, to ſhew 
cauſe why he ſhould not be removed from his office of capital pal 
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geſs for the miſbehaviours and offences aforeſaid, at which day Scott 


appeared at the common- council then held, and was heard again, 
and upon examination and conſideration had by the mayor, alder- 


men, and capital burgeſſes in common-council then aſſembled, of 


all and ſingular the premiſes, as well of the articles, matters, if. 


behaviours and offenſes aforeſaid, laid to the charge of the ſaid 
Scott, as of the matters and anſwers he alledged in his defence; and 


upon examination of witneſſes it appeared to them, the mayor, al- 


dermen, and capital burgeſtes in council aſſembled, that Scott was 
guilty, Oc. ideo they then and there adjudged, he ſhould be re- 
moved, &c, and did then and there remove him, from his office 


of capital burgeſs, for his ſaid offences and miſbehaviours, Se. Af. 


ter argument by Mr. Boozle againſt this return, and by Mr Faza- 


kerley tor it, Nov. 28, 1729. the court unanimouſiy awarded a pe- 
remptory mandamus, to reſtore Scott to the office of a capital bur- 
gels, For they held firſt, that it did not appear fufhciently by this 
return, that Scott had miſbehaved himſelf in the office. of a capital 
burgeſs. For as to the charge, that he had obſtinately and volun- 


tarily refuſed to obey orders and laws, &c. contrary to the duty of 


his office, and his oath; that was too general a charge, for the 
particular laws ought to have been ſpecified, But what he was 


charged with in this return related to his office of chamberlain, 
and not to his office of capital burgeſs, vig. not accounting for the 


rents he received, and charging them with payments which he ne- 
ver made; and therefore this might have been a good reaſon to re- 


move bs from the office of chamberlain, but not of a capital bur- 


geſs. 2. They had not returned, that the mayor, aldermen, and 
capital burgeſſes, which was the common-council, had a power to 


remove. The charter does ſay, the capital burgeſſes ſhall continue 
in for life, unleſs removed; but it does not ſay by whom that re- 


1 Ro. Rep. moval is to be made. And 11 Co. 99. Palm. 451. Stiles 477. are 


3 61. authorities, that a Freeman ſhall not be removed by a corporation, 
Dyer 332. b. unleſs by virtue of a charter or preſcription, But if the mayor, 
Pl. 8. aldermen, and capital burgeſſcs, could be looked on as having an 


authority to remove a capital burgeſs, becauſe he was choſe by 
them; yet the court held, this was not a ſufficient cauſe to remove 
Scott from that office, for the reaſons beforementioned. 
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L Tho mayor, aldermen and burgeſſes of Palingftoke againſt 


Vaughan Bonner. 


Intr. Hil. 3 Geo. „ Mr Bot - * we 
FN debt for $001. rent in arrear due bein the detendast to > the Privilege o of 
plaintiffs upon a leaſe by indenture made by them to the de- attomey. 
tendant, he pleaded his privilege as an attorney of the Com- 
mon Pleas in this manner, vi. that he, the day of exhibit- 
ing the plaintiffs ſaid bill, and long before et continue abinde hucuf- 
que, a ach [inſtead of fait] et adbuc exiſtit, an attorney of the Com- 
mon pleas, &c, To which plea the plaintiffs demurred, and the 
defendant Joined i in demurrer. And judgment was given, that the 
defendant ſhould anſwer over, becauſe the defendant had not aver- 
red, he was an attorney of the Common Pleas the day of the exhi- 
biting the plaintiffs bill, by reaſon of the miſtake of the word 1 
inſtead of ut, May 5, 1730. 
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James Stewart, Eſq; Henry Rowe and Elizabeth his wife, 
| verſus Smith et al' bail of Solomon Ranger. 
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Intr. Mich. term 3 Geo. 2. B. R. Rot. 339. "RIG: 
| 3 a ſcire facias, which bore eſte 6 Nov. 3 ew 2. returnable When Aire 

4 Monday proxime poſt craſtinum ſancti Martini, ſued by the plain- — 
tiffs againſt the defendants as bail for Solomon Ranger, Sc. the de- teſted. 
fendants pleaded, that the plaintiffs after their judgment recovered, 

and before the ſuing out of the /cire facias, &c. had not ſued out 

a capias ad ſatisfaciendum againſt Ranger, &c. To which the 

Plaintiffs replied, that after their obtaining their judgment againſt 

—_ and before the ſuing out of the firſt /crre facias againſt 


the 


1568 Eaſter Term 3 Georgii 2. regis. 


* 


the defendants, viz. 23d of Oflober the ſame Mich. term 3 Geb. 2. 
they ſued out, &c. againſt the ſaid Ranger a capias ad ſatisfacien. 
dum returnable Thur/day proxi me poſt craſtinum Animarum | which was 
the 6th of Nov. the ſame day the firſt ſcrre facias bore teſte] at 

which day the ſheriff returned, that Ranger non eft inventus, &c. 
prout per idem breve et retornum inde among the files of writs of 
capias ad ſatisfaciendum in the ſaid court de recordo remanentia, 
&c. The defendants demurred generally, and the plaintiffs Joined 
in demurrer. And Mr. Strange for the defendants inſiſted, that 
| this was ill, becauſe the /cire facias was Zeſte the ſame day the 
capias ad ſatisfaciendum was returnable, whereas the capias ad ſa- 
 tisfaciendum ought to be returned before the /c:re facias was ſued 
out; but it did not appear to be ſo, becauſe being both on the ſame 
day, there is no fraction of a day. Sed non allocatur; for in many 
caſes the law takes notice of fractions of days; and here it ſhould * 
be took, that the capias ad ſatisfaciendum was returned, before the 
fcire facias was ſued out; which might very well be, though both 
on the ſame day, Judgment for the plaintiff, May 1, 1730. 


John Hoare againſ} Rivers Dickinſon. Error. C. B. | 


Intr. Tin. 2 & 3 Geo. 2. C. B. Rot. 645. et Intr. 
Foce. 3G. RR . = 


Special ation O HN Hoare the plaintiff in the Common Pleas brought an 
_— action upon the caſe againſt Dickinſon, and declared, that he 
ing the plain- the firſt of July 1 Geo. 2. was lawtully poſſeſſed of two ancient me- 


ti'smeſuages, ſuages and two ancient ſheds fituate in the pariſh of St. Andrew 


by turnen Hehorn in cbinitalil Middleſex, and being ſo poſſeſſed, he after- 


watercourſe 


to their foun- wards, /ci/icet the ſame day and year, pulled down the ſaid ancient 


dation. „„ * . . | 
See Hob. 131. Meſuages, and built in their place four other meſuages upon the 


1 Vent. 97. ground, or part thereof, where the ancient meſuages ſtodd, and the 


Poph. 172. plaintiff of the ſaid four new built meſuages the ſaid firſt of Fuly 


Dyer 295. anno ſecundo aforeſaid, and always from thence until and after the 


ſecond of December anno ſecundo ſupradicto, was lawfully poſſeſſed: I 
ard whereas the defendant the ſaid firſt of July anno ſecundo ſupra- = 


dicdo, and always from thence until and after the ſaid ſecond of 
December, was poſſeſſed of a brewhouſe in the pariſh of Sz. Sepul- 
chre's London, and being ſo poſſeſſed, and the ſaid John Hoare be- 
ing poſleſſed of the ſaid four new built meſuages, the defendant 
machinans & malitioſe intendens, Cc. the ſaid firſt of Fuly and di- 
vers days and times between the ſaid firſt of July and the ſaid ſe- 
cond of December, quendam curſum aquae per maheremia tubulata de- 
ductum a quodam fonte in the ſaid pariſh of Sf. Andrew Holborn to the 
defendant's brewhoule continuavit, et currere cauſavit near the 
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es and underpinning of the plaintiff” s ſaid four meſuages, 

ac maheremia tubulata illa tam negligenter manutenuit, reparavit et 
cuſtodivit, quod aqua a fonte illo per eundem Dickinſon in n u- 

bulatis illis deducta, dictis diebus et vicibus ex maberemiis tubulatis illis, 

at the ſaid pariſh of St. Andrew's Holborn, ad et in murum, . fundomentum 

et ſuſtentationem of one of the ſaid four meſuages of the plaintiff's ſo 

new built irruebat et profluebat, per quod the ſaid meſuage and two 

other of theſe meſuages of the ſaid plaintiff to the ſaid meſuage near 
adjoining in muribus ſuis ac in tectis eorundem magnopere debilitata Inſtead of 
et damnificata fuerunt, and the plaintiff to ſupport and repair them wars. 
ex cauſa illa was forced to expend 3ool. &c. Upon not guilty 
pleaded, and iſſue joined, the jury found for the plaintiff, and gave 

him damage 203 J. beſides coſts; for which ſum, and for 251, 10s. 

coſts, judgment vas given for the plaintiff John 55 in the Com- 

mon Pleas. Upon which judgment the defendant brought a Writ 

of error in the King's Bench, and aſſigned the general error. And 

Mr. Draper argued for the plaintiff 3 in error, that this action was 

not maintainable againſt him, becauſe the defendant was not „ | 
compared to a ferretenant, who may be obliged to keep his 
fences, Fc. in repair, according to the caſe of Tenant ver/. Gould- 

ing, 1 Salk, 360. But had only an eaſement in having this wa- 

ter come to his brewhouſe. And it is not alledged, that the pipes 

were his, or that he laid them there; and therefore he was not 
obliged to repair them, and by conſequence was not anſwerable for 

any damage that might accrue to the defendant in error by reaſon of 

the pipes being out of repair. In the next place, if the plaintiff in 

error was to be looked upon as owner of the pipes (which he is 

not alledged to be in the declaration) then the plaintiff's declaration 

is ill, becauſe the defendant in error has not ſet out a good title to 

the four meſuages, but has only alledged that he was legitime poſſeſ= 
 fionatus, which though it might . good againſt a fort-ſeaſor, 

yet would not be good againſt a terretenant, 1 Salk. 335. Star 

ver /. Rookeby. But the court were of opinion, that the action well 

lay, for it is alledged, that the plaintiff machinans et malitioſe inten- 

dens eundem Jobannem in bac parte minus rite praegravare, Gc. 

curſum aquae, &c. continuavit et currere cauſavit near the foundation 

of the houſes of the defendant in error, &c. per quod, &c. fo that 

he is plainly a wrong doer, and has by his continuing and cauſing 

this water to run near, Ge. damaged the defendant in error, which 

Me jury have found, And therefore judgment was affirmed, April 


18, 1730. 
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James Tully againf Francis Sparkes and Chriſtopher 
May, executors of William Donalſon. 

H E defendants the executors brought a writ of error upon 

this judgment (which ſee before, 1 546.) in the Exchequer. 

chamber; where it was argued for them by Mr Focelin, not only 


that the judgment was erroneous upon the merits, but alſo that 


there was an error in the entry of the judgment; for the entry was, 
ideo conſideratum eſt, that the plaintiff recover againſt the defendants 
his debt aforeſaid, necnon 221, pro damnis ſuis quae ſuſtinuit tam 
occaſione detentionis debiti illius quam pro miſis et cuſtagiis ſuis per 
ipſum circa ſectam ſuam in hac parte appoſitis, eidem Facobo per curiam 
difti domini regis nunc hic adjudicatas, de bonis et catallis quae fue- | 


runt, Sc. Which was inſiſted upon to be erroneous, becauſe it 


was not, that the taxing of the damages was ex aſſenſu of the plain- 


tiff, for the words ex aſſenſu ſuo after per curiam dicti domint regis 


nunc hic were omitted ; which ought to be 1n, as appears by all the 


precedents in the books of entries, For the taxation of the damages 
occaylone detentionis debiti, as well as of the coſts of ſuit, being by 


aſſcnt of the plaintiff (which is always entred of record) will con- 


clude the defendant; but if the plaintiff will not conſent to this, | 


then he ſhall have a writ of inquiry of the damages occafione deten- 


 tronis debiti, it he will; but this is in the plaintiff's election, and 1 


not in the election of the defendant, in judgment in actions of debt 


upon default or confeſſion, 2 Saund. 107. Holdip verſ. Otway, 


And the ſame reaſon holds in judgment in debt upon a demur- 


rer. And the juſtices and barons in this cafe ſeemed ſtongly of 
opinion, that by reaſon of this omiſſion in the entry of the judg- q 


ment, the judgment was erroneous, Then it was moved in the | 
Exchequer-chamber, that they would let the record be amended, 


But the court held, they could not amend it; but if it was amend- 


able, it muſt be in the King's Bench. Whereupon Mr. Harper moved 
for the plaintiff in the original action, that the judgment might be 
amended, by inſerting the words ex afſenſu ſuo. And a rule was 
made, for the defendants to ſhew cauſe, Sc. And Mr. Focelin |} 


came to ſhew cauſe why the rule ought to be diſcharged, And 


firſt that the record was not in this court, but that it was removed | 
by the writ of error into the Exchequer-chamber, and was there | 


now. And for this he inſiſted upon the words of the ſtatute of 


27 liz. cap. 8. which requires the chief juſtice of the King's Bench 
to cauſe the record to be brought before the juſtices of the Common 
Pleas, Sc. The writ of error alſo requires the record to be carried 


before the juſtices, &c. 1 Anderſ. 143. Sed non allocatur; for the 
court held, the record remained here, notwithſtanding the writ of 


3 = error 


8 


_ 
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error in the Exchequer- chamber, and that it was only a tranſcript 


ſent thither, March 72. Palm. 198. and that if this defect is amend- 


able by law, it muſt be amended in this court, Cro. Fac. 429. 
Then Mr. Yocelin and Mr, ſerjeant Eyre infiſted, that this could 
not be amended, beeapſe this is not barely vitium clerici, but an 
error in matter of judgment. Beſides, they ſaid the application for 


the amendment was too late, the cauſe having been twice argued 


in the Exchequer- chamber. But e contra, lerjeant Chapple and 


Mr. Harper argued, that this was amendable by virtue of the ſtatute 


of 16 & 17 Car. 2. c. 8. whereby it is enacted, that no judgment 
ſhall be reverſed, by reaſon that the coſts in any judgment what- 
ſoever are not entred to be by conſent of the plaintiff, but that ſuch 
omiſſions, and all other matters of like nature, &c. ſhall be amended 
by the judges of the court where ſuch judgment ſhall be given, or 
whereunto the record is or ſhall be removed by writ of error. And 
they inſiſted, that the omiſſion in the preſent caſe of ex aſſenſu of 
the plaintiff as to taxation of damages occa/ione detentionis debiti was 
of the like nature as that of coſts not entred to be with aſſent of the 
plaintiff, And of this opinion was the court, and the amendment 
was granted, May 2, 1730. And in Trinity term following, upon 


Mr. Harper's motion the tranſcript of the record in the Exchequer- 


chamber was amended by the record of the King's Bench. And in 
that term the judgment of the King's Bench was affirmed in the 
Exchequer-chamber by lord chief juſtice Eyre, Price and Denton, 
juſtices of the Common Pleas, and Carter, Comyns and Thompſon, 


barons of the Exchequer, Forteſcue juſtice being abſent and doubt- 
ing, and Reynolds being abſent, baing joined in the atmen in 


the King's Bench. 


* 
| 
| 
| 
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8. C. 2 Stra. 22 . \ 
575 The King against Clendon. 

| Conner Joly HE defendant was indicted for an aſſault and battery com- 
an anauit o 0 | 
158 people in mitted by the defendant upon FJ. S and J. N. and upon 


not guilty pleaded a verdict was found for the King, that 
the defendant was guilty, &c. And a motion was made 
in arreſt of judgment by Mr. Ketelbey for the defendant, that theſe 
were two diſtinct batteries, and two diſtinct offences, 
the defendant ought to have been indicted by ſeveral indictments, 
and that they could not be joined in the fame indictment; for as the 
offences were ſeveral, fo the judgments ought to be ſeveral, and 
diſtinct fines ſet upon the defendant in reſpect of them. Upon 
which a rule was made, to ſtay judgment, until, &c. 
Taylor for the proſecutor moved to diſcharge the rule, for although 


5 agreed, J. S. and F. 


the ſame in- 
dictment. 


dictment, . the court would confider them as different in- 


dictments, and might very well give different judgments, and ſet 


different fines. But the court held, that as no caſe was cited, nor 
precedent, to warrant ſuch an indictment, it was ill for the reaſons 
given by Mr. Ketelbey. And judgment was arreſted abſolutely, 
Saturday, May 30, 1730. 5 


. ©. dein. | p | ; 
„ Coppin ver/. Gunner. 
Leave to ; 
charge u felon ( 
convict with 
civil proceſs. 
Geo 1. c. 22. 
continued by 
12 Geo. 1. 


Unner was convicted of an offence within the black act, viz. 
ſhooting at a perſon, &c. and ſentence of death pronounced 
_ againſt him; but my brother Forteſcue, before whom he was tried, 


. 40; 


bar. i. And Mr. Wheat moved in behalf of Coppin, to whom 


Gunner 


for which : 


And Mr. 


N. could not have joined in an action for 
theſe batteries, yet they might be well enough put in the ſame in- 


reprieved bim, in order that a letter of the ſecretary of ſtate might | 
be obtained for his tranſportation, according to 4 Geo. 1. cap. 11. 
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t being no prejudice to 


And upon hearing counſel 
g no reaſon, that the defendant ſhould 


an appearance to be entred, it 
, and leave given to Co 


ſtate fallen to h 
he act of 9 Geo. 1. c. 22. that offenders a 
act ſhould not incur corruption of blood, nor a forfeitu 
tenements, goods or chattels. 


for the 


ion aga 


de part of 


r 


iff could recover, and find effects 


int 


pla 
to ſue execut 


and that conſent being ma 


In 


latitat, to intitle the plaintiff to file common 


that he might have leave to ſerve Gunner 
f he d 


id not cauſe 


_ 


im, 1 


for the g 
this term, the rule was made abſolute 


a proviſo in t 


Trin. Term 3 & 4 Georg 


ing alleged, that Gunner had an e 


il for h 


ſerve Gunner, according to the motion ; 1 


Gunner was indebted, 
gaol with a copy of a 
the gaoler, and there be 
not pay his debts, if the 
he undertaking not 


' 
—B 
— 


ba 
be 


N 


r NS + 
TT PRETTY 


if 
. 
} 


of the court. 


Mich. Term 


Rex ver/. Huggins. 
s. 0 + Sr. VVÄ' ö 7 Trin. 3 Geo. 4. 
HI 8 was a ſpecial verdict found at the 01d Bailey on an 


indictment of murder againſt James Barnes and Fohn 
Huggins. The indictment ſets forth, that John Huggins 


Special ver- 
dict in murder, 
and judgment 


fore and after, was warden of the priſon of the Heet, &c. and 
that James Barnes was during that time ſervant to John Huggins, 
and employed about the care of the priſoners; and that James 
Barnes exiſtens perſona crudelis naturae et immanis diſpoſitions erga 
iſonarios in eadem priſona exiſtentes, on the firſt day of November 
in the twelfth year, Sc. made an aſſault upon one Edward Arne, 
then being a priſoner in the fame priſon under the cuſtody of the 
ſaid John Huggins, and him the ſaid Edward Arne then and there 
with force and arms, Sc. unlawfully, feloniouſly, wilfully, and 
of his malice aforethought, and without the conſent of the ſaid 
Edward Arne took, and him with force and arms, Sc. to a cer- 
tain room within the priſon aforeſaid then newly built, unlaw- 
fully, Sc. conveyed and led, and him the ſaid Edward Arne with 
force and arms, &c. in the ſaid room for a long time, to wit for 
the ſpace of ix weeks then next following, unlawfully, Sc. im- 
priſoned and detained; and bim the ſaid Edward Arne then and 
there with force and arms, &c. for all the time laſt mentioned in 
that room abſque ſolamine ignis necnon fine aliqua matula, ſcapbib, 
del aliquo alio hujuſmods utenſili unlawfully, &c. forced to remain 


and be (the walls of the aforeſaid room made of bricks and morter 
at the aforeſaid time of the impriſonment of the ſaid Edward Arne | 


in the ſame being very moiſt, and the room aforeſaid being fituate 
over the common ſewer of. the ſaid priſon, and near the FR ubi 


"1 ford es 


A. Georgii . regis, B. R. 1 7 30. 


from the firſt day of OFober in the twelfth year of the 
late King to the firſt day of January next following, and long be- 


at 


Mich. Term 4 Georgii 2. regis. 


fordes et fimus priſonae praediftae necnon excrementa priſonariorum 
praedictorum adtunc uſualitur poſita fuerunt, by reaſon whereof the 
room aforeſaid then was very unwholeſome and greatly dangerous 
to the life of any perſon detained in the ſame: and the indictment 
farther ſets forth, that the ſaid James Barnes and John Huggins 
at the ſaid time of the impriſonment of the ſaid Edward Arne in 
that room well knew, that the ſaid room had then been newly 
built, and that the walls of that room, being made of bricks and 
morter, were then very moiſt, and that the ſaid room was ſo ſituate 
as aforeſaid: and the indictment farther ſets forth, that the ſaid 
Edward Arne, during the impriſonment and detaining aforeſaid in 
the ſaid room, v2. the ſeventh of November, &c. by dureſs of the 
ſame impriſonment and detaining became fick, and thereby. from 
the ſame ſeventh day of November until the ſeventh day of De- 
cember then next following in the room aforeſaid languiſhed, on 
which ſaid ſeventh day of December the ſaid Edward Arne by du- 
reſs of the impriſonment and detaining aforeſaid in the room afore- 
ſaid died, Sc. the indictment farther ſets forth, that the ſaid John 
Huggins, being a perſon of a cruel nature and ſavage diſpoſition, 
and a grievous and inhuman oppreſſor of the priſoners in the ſame 
priſon under his cuſtody being, during the ſaid impriſonment and 
detaining of the aforeſaid Edward Arne in the room aforeſaid, viz. 
the ſaid ſeventh day of November, &c. and divers other days and 
times during that impriſonment and detaining, at London, &c. 
feloniouſly, wilfully, and of his malice aforethought, was preſent, 
aiding, abetting, comforting, aſſiſting and maintaining the afore- 
ſaid James Barnes, feloniouſly, wilfully, and of his malice afore- 
thought, the ſaid Edward Arne in manner aforeſaid to kill and 
murder: and ſo the jurors aforeſaid upon their oath aforeſaid ſay, 
that the ſaid James Barnes and fohn Huggins the ſaid Eduard 
Arne in manner and form aforeſaid feloniouſly, wilfully, and of 
their malice aforethought, did kill and murder, againſt the peace, &c, 
On Not guilty pleaded by the priſoner Huggins the jury find a ſpe- 
cial verdict as follows. That Queen Anne by her letters patent 
bearing date the 22d of July in the twelfth year of her reign 
granted to John Huggins named in the indiftment the office of 
warden or keeper of the Fleet, and keeper of the priſon and gaol 
of the Pleet, ſituate, &c. and of the priſoners then committed or 
to be committed to the priſon and gaol of the Fleet aforeſaid, and 
the capital meſuage for the cuſtody of the priſoners, and thirteen 
meſuages in the pariſh aforeſaid, and all other meſuages, &c. and 
all that rent, fee or ſalary of 7/. 125. 14. yearly payable and to be 
paid by the hands of the ſheriffs of her city of London and her 
codnty of Middleſex, &c. and all other rents, &c. and him the 
ſaid John Huggins warden or keeper of the Fleet and of the priſon 
and gaol of the Fleet aforeſaid, for herſelf, her heirs and * 
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. did make, ordain and conſtitute, by the ſame letters patent; to | hy 
4 I have, hold, enjoy and exerciſe the ſaid office, meſuages, lands, &c, im 
5 to the aforeſaid John Huggins, by himſelf or by his ſufficient de- the 
puty or deputies, for and during his natural life, in as ample man- af 
ner and form as Sir Jeremy Whitchcott, baronet, or any other war- 42 
den of her priſon of the Fleet aforeſaid, the ſaid office and other far 
the premiſſes or any of them had before had, held, uſed or enjoyed, 2 
or ought to have had, held, uſed or enjoyed ; with the uſual aver- Gay 
ments: and they further find, that the ſaid John Huggins 1 Sept. 5 
in the twelfth of the late King, and for divers years before and 1 
continually from thence after until the firſt of Fanuary then next 355 
following, was warden or keeper of the ſaid priſon. of the Fleet ; No 
and that one Thomas Gibbons for all the fame time was deputy. of jure 
the ſaid John Huggins in the ſaid office of warden or keeper of the Aut 
priſon of the Fleet aforeſaid by the ſame John Huggins appointed, 4 
and acted as ſuch his deputy: and they further find, that James Sep 
Barnes, in the indictment named for all the ſame time was ſervant Is 
of the ſaid Thomas Gibbons, deputy of the ſaid John Huggins, in on 
the ſame office ſo as aforeſaid being, and acted under the ſame YI ,..: 
Thomas Gibbons, &c, in and about the care of the priſoners con- root 
mitted to the ſaid priſon, and in the ſame priſon being, and parti- ound 
cularly in and about the care of Edward Arne in the indictment To 
named then and there a priſoner in the ſame priſon being : they 1 
farther find, that the ſaid James Barnes the ſeventh of September 5 
in the twelfth year, &c. in and upon the ſaid Edward Arne, a2 the 
priſoner in the ſame priſon then as aforeſaid being, in manner and _ 
Form as in the ſaid indictment is ſpecified, made an affault, and him WF ... 
the ſaid Edward Arne then and there without his conſent in man- Re 
ner and form as in the ſaid indictment is ſpecified took, and him rn 
the ſaid Edward Arne, to a certain room within the ſaid priſon then 8 
newly built, in the ſame indictment mentioned, without his con- 5 
ſent in manner, Cc. conveyed and led, and him the ſaid Edward yay 
Arne in the ſaid room for a long time, to wit for the ſpace of forty Eph 
tour days from thence next following, without the conſent of him WF that 
the ſaid Edward Arne in manner, Cc. impriſoned and detained, ee 
| and him the ſaid Edward Arne then and there for all the time laſt eg . 
| mentioned in that room, abſque ſolamine ignis necnon fine aliqua Jm 
j matula ſcaphio vel aliquo alio hujuſmodi utenfilt, to remain and be Edu 
| without his conſent in manner, &c. forced: and they farther aid 
5 find, that the walls of the ſaid room were made of bricks and 75 
| | 1 2 3 | Privo! 
morter, and at the ſaid time of the impriſonment of the ſaid E9- deput 
ward Arne in the ſame were very damp, and that the ſaid room whet 
was ſituate over the common ſewer of the ſaid priſon, and near | 
"= the place ub; ſordes ef fimus priſonae praedictae necnon excrementa T} 
5 priſonariorum praediflorum adtunc uſualiter poſita fuerunt, by reaſon 1150 


whereof the ſaid room was then very unwholſome, and greatly | 
| 3 dangerous 
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| dangerous to the life of any perſon detained in the fame : and they 


farther find, that the ſaid James Barnes at the ſaid time of the 
impriſonment of the ſaid Edward Arne in that room well knew 
that the ſaid room had then been newly built, and that the walls 
of that room were made of bricks and morter, and were then ver 

damp, and that the ſaid room was ſituate ſo as aforeſaid: and they 
farther find, that during the ſaid impriſonment and detaining of the 


ſaid Edward Arne in the ſaid room, to wit by the ſpace of fifteen 


days at leaſt before the death of the ſaid Edward Arne, the ſaid 


Fobn Huggins knew, that the ſaid room had been then newly built, 


and that the walls of that room were made of bricks and morter, 
and then were damp; but whether the ſaid John Huggins knew 
that, on the ſaid 7th day of September in the twelfth year, &c. the 
jurors know not: and they farther find, that the ſaid Edward Arne 
during the ſaid impriſonment and detaining of him the ſaid Edward 
Arne in the ſaid room, to wit the tenth day of the ſame month of 
September in the twelfth year aboveſaid, by dureſs of the fame im- 
priſonment and detaining became ſick in the ſaid room, and thereby 
from the ſame tenth day of September in the twelfth year aboveſaid 
until the twentieth day of October then next following in the ſaid 
room languiſhed, on which ſaid twentieth day of Ocober in the 
twelfth year aboveſaid the ſaid Edward Arne by dureſs of the ſaid 


impriſonment and detaining in the room aforeſaid died, to wit at 


London, &c. and they farther find, that during the impriſonment 
and detaining of the ſaid Edward Arne in the ſaid room, to wit by 


the ſpace of fifteen days at leaſt before the death of the faid Ed- 


ward Arne, the ſaid John Huggins was once preſent at the faid 
room, and then and there ſaw the ſaid Edward Arne in that room 
under the dureſs of the ſaid impriſonment, and then and there 
turned away, and the ſaid James Barnes locked the door of the 
fame room at the ſame time in which the ſaid 7o%n Huggins turned 
away as aforeſaid (the ſame Edward Arne at the ſaid time in which 
the ſaid door was locked by the ſaid Fames Barnes being in the ſaid 
room under dureſs of the ſaid impriſonment): and they farther find, 
that the ſaid Edward Arne in the ſaid room under dureſs of the ſaid 
impriſonment remained and was continued from the ſaid time in 
which the ſaid door of the ſaid room was ſo locked by the ſaid 
James Barnes as aforeſaid until the ſaid time in which the ſaid 
Edward Arne ſo as aforeſaid died: and they farther find, that the 
faid John Huggins ſometimes ated as warden or keeper of the ſaid 
priſon, during the. time in which he the fame Thomas Gibbons was 
deputy of the ſaid Fobn Huggins in the ſaid office as aforeſaid ; but 
whether upon the whole matter, &c, 


| The record of this indictment and ſpecial verdict being removed 
into the King's Bench by certiorari, it was argued on Tueſday the 
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ſixteenth of June 1730 by Mr. Wills for the King, and Mr, ſer- 
jeant Eyre for the priſoner. And on the laſt day of Michaelmas 
term following, after the c. d been argued on the fourteenth of 
November at Serjeants Inn hall before all the twelve judges, the 
lord chief juſtice delivered the opinion of the Judges. 


In this caſe two queſtions have been made. 1. What crime the 
facts found upon Barnes in the ſpecial echt will amount to? 
2. Whether the priſoner at the bar is found uy of the lame of- 
fenſe with Barnes? 


1. As to the firſt queſtion, it is very plain, that the facts 
found upon Barnes do amount to murder in him. Murder may 
be committed without any ſtroke. The law has not confined the 
offenſe to any particular circumſtances or manner of killing; but 
there are as many ways to commit murder, as there are to deſtroy 
a man, provided the act be done with malice, either expreſs or 
implied. Hale P. C. 46. 3 Inſt. 52. Murder is, where a perſon 


kills another of . ſo he dies within a year and a day. Hale 


caſe the jury have found the malice expreſs; for the facts charged 
on Barnes are laid in the indictment to be ex malitia ſua praecogi- 
zata, to wit, that he having the cuſtody of Arne, aſſaulted him, 
and carried him to this unwholeſome room, and confined him there 
by force againſt his will, and without bis conſent, and without 


languiſhed and died. And the jury have found, that Barnes did 
 erficatur, 


But upon the finding of theſe facts there is alſo a plain malice 
ariſing in conſtruction of law, Hale P. C. 46. The law implies 


the gaoler comes to an untimely end, it is murder, It is not ne- 
ceſſary, to make it dureſs, that there ſhould be actual ſtrokes or 
wounds. And in 3 Tn}. 3 5. the putting into a dungeon is dures, 
or into a place too ſtrait, 3 Int. g1. pluis aretment que devoil. 
Crompt. go. The untimely Ber, 1 by lord chief juſtice 
Hale, is what is meant by Briton, cap. 11. fol. 18. If a man die 


body; and if it is found by the inquiſition, that the perſon was 
brought nearer to death, and farther from life, per dure gard del 
gaoler, it is felony. 


The reaſons, why the law implies malice in ſuch caſes, are plain. 


Becauſo 1 it is a breach of his duty, and of the truſt which the law has 
repoſed 


F. C. 43. And malice may be either expreſſed or implied. In this 


proper ſupport, ex malitia ſua praecegitata ; by means of which he 


all theſe facts, modo et Nn. prout in indilfanento praedicto e- 
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repoſed | in kim, A priſoner is not to be puniſhed in gaol, but to 


be kept ſafely. Flet. 38. Bract. 10 5. The act alſo is deliberate 


And the nature of the act is ſuch, as that it muſt apparently do 
harm. It is alſo cruel, as it is committed upon a perſon that can- 
not help himſelf, And it is committed by force, and without the 
conſent of the priſoner. So that the charge in the indictment 
againſt Barnes is murder, and theſe facts found in the verdict as to 
him fully maintain the indictment, and amount to murder. But 


Barnes is not before the court, he 1 fled (as it is ſaid) from 
. 


2. The next queſtion is, whether the priſoner Huggins is found 


guilty of the ſame offence as Barnes; or how far it appears by this 


ſpecial verdict, that he has been aiding and aſſiſting to Barnes in 


the committing of theſe facts. 


In the indictment the offence is as ſtrongly charged upon Hug- 
gins as upon Barnes. The indictment charges, that the priſoner at 


bar, during the impriſonment of Arne in the ſaid room (the ſitua- 


tion and condition of which the indictment expreſly charges Hug- 
gins to have the knowledge of) on the ſeventh of November, ef 


diverſis diebus et vicibus during that impriſonment, feloniouſly, vo- 
luntarily, and of his malice aforethought, was preſent, aiding, abet- 


ting, comforting, and aſſiſting the ſaid Barnes, the ſaid Arne felo— 
niouſly and of his malice aforethought to Kill and murder, Cc. 


which, if found by the verdict, would certainly be murder in 
the priſoner, But there is a great difference in the finding of. 


the verdict. As to Huggins, the jury have only found theſe facts, 


viz. That he had the office of warden of the Fleet, Cc. granted 


to him by letters patent of 22 July, 12 Ann. to hold for his life, 
and to execute by himſelf or his deputy : that he 1 Sepz. 12 Geo. 1. 
and before, and from thence to 1 January 12 Geo. 1. wes warden 


of the Fleet: that Thomas Gibbons was, and for all that time act- 
ed as his deputy in that office: That James Barnes was for all 


that time ſervant of Gibbons, and ated under him about the care 


of the priſoners, and particularly about the care of Arne, then 
they find, that Barnes affaulted, and carried by force, the faid 


Arne into the room, and kept him there againſt his. conſent, prout 
in the indictment, forty four days: then they find the ſituation 
and condition of the room, whereby it was very unwholſome, 
and dangerous to the life of any perſon kept therein: that Hug- 
gius, during the impriſonment of Arne in that room, vigz. for fif- 


teen days before Arne's death, knew that the room was then lately 


built, and that the walls were made of brick and morter, and were 
then damp ; but whether he knew it the ſeventh of September, 19 - 
norant : that Arne the tenth of September 12 Geo, 1, by dureſs of 

| impriſon- 
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impriſonment became ſick, and languiſhed to the twentieth of 
October, and then died by dureſs of impriſonment in the ſaid room: 

that during the impriſonment of Arne in that room, vigz. per ſpa- 

tium quindecim dierum ad minus before his death, Huggins was 

once preſent at that room, and then ſaw the ſaid Arne in that 
room ſub duritie impriſonamenti praedicti, ac adtunc et ibidem ſe 

avertit, and the ſaid James Barnes, the ſame time as Huggins 
turned himſelf away, locked the door, the ſaid Arne at the time 
when the ſaid door was locked by Barnes being in the ſaid room 
ſub duritie impriſonamenti praedicti; and that Arne remained un- 

der that dureſs till his death: that Huggins acted ſometimes as 

warden, during the time Gibbons was deputy; but it is not found 

that he acted as warden during the confinement of Arne. 


The judges are all unanimouſly of opinion, that the facts found 
in this ſpecial verdict do not amount to murder in the priſoner at 
the bar; but as this ſpecial verdict is found, they are of opinion, 
that he is not guilty. Though he was warden, yet it being found, 
that there was a deputy; he is not, as warden, guilty of the facts 
committed under the authority of his deputy. He ſhall anſwer as 
ſuperior for his deputy civilly, but not criminally, It has been ſettled, 
that though a ſheriff muſt anſwer for the offences of his gaoler civilly, 
that is, he is ſubject in an action, to make ſatisfaction to the party 
injured ; yet he is not to anſwer criminally for the offenſes of his 
under- officer. He only is criminally puniſhable, who immediately 
does the act, or permits it to be done. Hale's P. C. 114. So 
that if an act be done by an under-officer, unleſs it is done by the 
command or direction, or with the conſent of the principal, the 
principal is not criminally puniſhable for it. In this caſe the fact 
was done by Barnes; and it no where appears in the ſpecial verdict, 
that the priſoner at the bar ever commanded, or directed, or con- 
ſented to this dureſs of impriſonment, which was the cauſe of 
Arne's death, 1. No command or direction is found. And, 2. It 
is not found, that Huggins knew of it, That which made the 
dureſs in this caſe was, r. Barnes's carrying, and putting, and 
confining Arne in this room by force and againſt his conſent, 
2. The ſituation and condition of this room. Now it is not found, 
that Huggins knew theſe ſeveral circumſtances, which made the 
dureſs. 1. It is not found, that he knew any thing of Barnes's 
carrying Arne thither, 2. Nor that he was there without his con- 
tent, or without proper ſupport. 3. As to the room, it is found 
by the verdict, 1. That the room was built of brick and morter. 
2. That the walls were valde humidae, 3. That the room was 
fituate on the- common ſewer of the priſon, and near the place 
where the filth of the priſon and excrement of the priſoners were 
uſually laid, ratione quorum the room was very unwholſome, ae 
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want of neceſſary ſupport. 


cannot make him an aider or abettor in the murder. 


we cannot take things by inference in this manner. 


and by force, or that he wanted neceſſary relief. 
that the man made any complaint to him, or that any application 


ance there, 
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the life of any man kept there was in great danger. But all that is 


found with reſpect to the priſoner's knowledge is, that for fifteen 


days before Arne's death he knew that the room was then lately 


| built, recenter, that the walls were made of brick and morter, and 


were then damp. But it is not found, nor does it appear, that he 
knew, they were dangerous to a man's life, or that there was a 
Nor is it found, that he directed, or 
conſented, that Arne ſhould be kept or continued there, The 
chief thing relied upon is, that the verdict finds, that once the pri- 
ſoner at the bar was preſent at the room; and ſaw Arne ſub duritie 


impri ſonamenti praedidti, et ſe avertit, Sc. which, as was object- 


ed, made him an aider and abettor. 


But in anſwer to this, 1. Be- 


ing preſent alone, unleſs he knew all the circumſtances, and direct- 


ed that Arne ſhould continue, or at leaſt conſented that he ſhould, 
Kelynge 113. 
A man may be preſent and be intirely innocent, He may be ca- 
ſually preſent, 2, The verdi& is, vidit ſub duritie impriſonamenti 
praedicti. He might ſee him, and fee him while he was /ub du- 
ritie impri ſonamenti braedicti, that i is, while he was in fact under the 
dureſs by Barnes; but it does by no means follow from thence, that 
be knew that the man was under this dureſs, and it is not found that 
he did know it. It was objected, that if he ſaw the man under this 
dureſs he muſt know it, and it was his duty to deliver him. But 
The vidit does 
not imply a knowledge of the ſeveral facts that made the dureſs, 
If the nature of this dureſs be conſidered, it is impoſſible that it 
ſhould be diſcovered by one ſight of the man. It conſiſts of ſeveral 


ingredients and circumſtances, that are not neceſſarily to be diſco- 


vered upon fight, For though be ſaw Arne in the room, yet by 
the view he could not tell, that he was there without his conſent, 


It is not found, 


was made to him on the man's behalf. 
conſent, it would take off the dureſs. 


If he was there with his 
His ſeeing is but evidence 


of his knowledge of theſe things at beſt, and very poor evidence 


too. And therefore the jury, if the fact would have born * 


ſhould have found, that Huggins knew, that Arne was there with- 


out his conſent, *and that he conſented to and directed his continu— 
Which not being done, we cannot intend thele things, 
nor infer them. For in ſpecial verdicts in criminal caſes the court 
muſt never intend, nor infer facts, but judge upon the facts found, 
and not the evidence of the facts. Kehnge 78. Whether a 


man is aiding and aſſiſting in murder or no, is matter of fact, and 


ought to be expreſly found by the jury. Kehnge 111. Rex verſ. 
Plummer, It does not appear by the ſpecial verdi& there, that 
Glover, or the perſon unknown, who ſhot off the gun, did diſ- 
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charge it againſt any of the King's officers; but it might be, for 


ought that appears, for another purpoſe: though upon the particu- 


lar circumſtances in the ſpecial verdict there are things found, which 


were a ſufficient evidence, that the gun was diſcharged againſt the 
King's officers ; and ſo it might be reaſonably intended, conſidering 
they were all armed, and in proſecution of an unlawful a& in the 
night, which they deſigned to juſtify and maintain by force, eſpe- 


cially when the gun was ſhot off upon the watch word given, 


and as the King's officers were endeavouring to ſeiſe the wool : the 
jury thereupon might well have found, that the fuſee was dif- 
charged againſt the King's officers. But ſince they had not found 
it, the court were confined to what they had found poſitively ; 
and were not to judge the law upon evidence of a fact, but upon 


the fact when it is found, See Kelynge 218. 


This caſe was ſo well argued on both ſides, that ſome objections ; 
on the part of the crown muſt be taken notice of, though they are 


already in a great meaſure anticipated. As, 


x, That Huggins as warden, though he had made a deputy, 
had ſtil] the care of the priſoners; and it was incumbent on him, 
to ſee that there was no illegal dureſs, And to explain what the 
law means by dureſs, Brit. cap. 11. fol. 18. was cited, If a pri- 
ſoner is brought nearer to death, and farther from life, per dure gard 
del keeper : and Staunf, P. C. lib. 1. cap. 3 J. If he keeps him 
more ſtrictly than of right he ought, it is dureſs. And the dureſs 
need not be by the hand of the gaoler ; for if it is done with his 
privity, it will affect him. But that is a miſtake: for when an 
officer has power to make a deputy, and has appointed a deputy, 
he has diſcharged himſelf of the whole care; the deputy has the 
whole power, and it is incumbent upon the deputy, till the prin- 
cipal reſumes his office. Indeed when the principal comes to exe- 
cute his office himſelf, the power of the deputy ceaſes : but a bare 
accidental coming to the place will not determine the deputation, 


unleſs he comes with an intent to reſume his office. The cafe of a 


diſſeiſce coming to dine with the diſſeiſor, or to ſee his pictures, 
may be very properly compared with this, 


2. It was objected, that this murder was done with his privity ; 
it is found, that he ſaw Arne under this dureſs, ef jo avertit. 
He ougnt to have taken notice of it, and removed him, as it was 


his duty to take care of his priſoner's life. Vidit ſub duritie, im- 
plies that he knew it ; and therefore he was privy to the dureſs, of 


which Arne died. | | | | | of gut 
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But his conſent to this dureſs is not found; it intirely depends on 
his ſecing the man, which does not import his conſent, for want of 
his knowledge of the particular facts. 8 | 


3 Objection. When he was preſent, the power his deputy 
ceaſed ; and then he ſhould have eaſed the man of this dureſs : and 
his ſuffering him to continue afterwards under the ſame dureſs, 
infers that he knowingly ſuffered him to continue till his death; 
and his not reforming this abuſe, implies his conſent to it. But 
theſe inferences are by much too ſtrong ; and the not reforming an 
abuſe, does by no means infer a conſent to all the conſequences 


of it. 


4 Objection. A perſon abſent may be principal in murder, as 
in the caſe of poiſoning. An infant was laid in a hog-ſty, and a 
ſow eat it; and held murder. Palm. 547, 548. The fame opinion 
in the caſe of a ſick man laid in the cold. So in the caſe of laying 
an infant under leaves in an orchard, and a kite ſtruck it. Poph. 13. 


Ow. 98. Hale P. C. 53, There the perſon who did the act, oe- 


caſioned the death; but in this caſe no act was done by the priſoner 


at the bar. There are indeed caſes of murder, where no act was 


done by the perſons guilty ; as the letting looſe a wild beaſt, which 


the party knows to be miſchievous, and he kills a man. 3 Edw. 3. 


corone, 311. Staunf. 17. Crompt. 24. b. the owner of the beaſt is 
guilty of murder, In anſwer to thoſe caſes ; there is a difference 


between beaſts that are ferae natura, as lions and tygers, which a 
man mult always keep up at his peril; and beaſts that are manſuetae 


natura, and break through the tameneſs of their nature, ſuch as 
oxen and horſes, In the latter caſe an action lies, if the owner has 
had notice of the quality of the beaſt; in the former caſe an action 


lies without ſuch notice. As to the point of felony, if the owner 


have notice of the miſchievous quality of the ox, &c, and he uſes 
all proper diligence to keep him up, and he happens to break looſe, 


and kills a man; it would be very hard to make the owner guilty 


of felony. But if through negligence the beaſt goes abroad, after 


warning or notice of this condition, it is the opinion of Hale, that 
it is manſlaughter in the owner. And if he did purpoſely let him 


looſe, and wander abroad, with a deſign to do miſchief; nay, 


though it were but with a deſign to fright people and make ſport, 
and he kills a man; it is murder in the owner, 


5 Ohjection, It is found, that Barnes ſhut the door in the 


preſence of Huggins: and therefore the continuing of Arne under 
that confinement will affect Huggins, But there is no conſent 
found to his confinement, What. is found is at moſt bat evi- 

. n 


— —— 


a > n 5 — — 
n * 2 n 
"=> OC end. £2 „ a ES 
= = 
b \ 4 ee eee — =; . Join wi 
— mr ren —— 7 p —_—_— 2 '®, ——_—— * —— . — 2 _ 
8 . bo LI * . ⁵ rents as Hes Cre” 2 — * 5 5 A - \ 3D A* 
WY — I EE © — NN 
66h - 
K 7 46 diy * — " —— "Ev 5 » Mee : 
oy — — 5 2 a us 2 = a 4 _ 17 . ata — 0 = 
S. - —ſ— 4 PRIN — 2 — 2 l = 
_ - : - — p Pen 2 n Y Py ns 
— — 4, 1 RES 4 - 8 2 \ 


_ — — a 
— — ä 
2 — 1 — — 


8 Hg", us — PI 
ts — —ͤ —-— 2 


— — — — ref 


—— . . 


* — - * - „ * ” 8 
— A—Ä— — — —— — 
— os — 8 2 . , 
D ori ey nr 2 —— PA 8 
NN n 89 — 


— 
3 Ee. 


— — 


e 2 r — fo 2 
2 9 * e 
Hf Prove! 2 — — 
n 2 ——— hy 


7 * Apna wan err 10 
A 
AE ven 4 
— 2 


—— — 
> N 


0 f : * 
> 199#- — — > 3 — 
e n * e * 
— I — —_— - 
— — 22 — 
— 2 
— . 


8 ba at a be 
. — 
r WY = r 


1584 


Mich. Term 4 Georgii 2. regis. 


2.45. 


act of the mind, as well as conſent. 


muſt iſſue. 


* 


dence of a conſent; and even not that. It is only vidit et ſe 


avertit, 


6 Objection. It is not neceſſary, for the jury to find the con- 
ſent in expreſs words; and if facts are found, that amcunt to a 
conſent, the court will judge it a conſent, As in the caſe of ma- 
lice, the court will judge it upon the facts found; and malice is an 
To this it is anſwered, that 
malice is matter of law, and proper for the court to judge; ; but the 


conſent of one man to the malicious acts of another is matter of 
fact, which ought to be found by the jury. 


And here is no con- 
ſent found, nor that Huggins aided or abetted Barnes; nor is there 
any poſitive fact found, that mulſt neceſſarily be conſtrued an aid- 
ing and abettipg. 


There is another matter which the King's San inſiſted upon, 


That if the court were of opinion, that they could not give judg- 
ment upon the facts found in this verdict, that the priſoner was 


guilty of murder; that yet the verdict was ſo uncertain, as that 
they could not give judgment of acquittal : and therefore that a 
venire facias de novo ought to go. 
conſideration of the judges, whether a venire facias de novo ought 
to be granted in this caſe. And to ſpeak to that point the counſel 


on both ſides were heard before all the judges, on e the 
twenty fourth inſtant, 


It was ſaid by the counſel for the King, that they ſpoke to this 


point without prejudice. For they inſiſted, that as to the verdict 
Itſelf, there were ſufficient facts found affecting the priſoner, to in- 
duce the judges to be of opinion, that they amounted to murder. 
But for argument's ſake, in caſe the judges ſhould be of opinion, 
that they were too uncertain, to found a reſolution upon, that the 


priſoner was guilty of murder; then they argued, that a wemire 


facias de novo ought to go, though it was in a capital caſe. 


1. In a civil caſe if a verdict is found ſo uncertainly ond ambi- 
guouſly, as that no judgment can be given; a venire facias de novo 


Co. Li. 227. 2 Roll. Abr. 693. Venn ver / Howell, 
Coo. Car. 322. 


It was 1 ys the book af Ge. Ti. 227. 1 4 verdicts 


in general, and = not lay 1 in what cales ; but as to civil caſes there 


18 no doubt. 


a. 


2. In criminal caſes writs of venire facias de novo * been grant- 


ed. Co. 15 Hil, 4 Car. 1. B. R. rot, 32. Rex v. Fiſher. 


And this brought it under the 


3. In 
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. In capital caſes a venire facias de novo muſt go, 1. In caſes 
of maiſtcial, 6 Co. 14, 4. Arundel's cafe, the point agreed, 2. For 
miſbehaviour of the jury in giving their verdict, Hil. 8 Hen. 7. foe fue. a. 
rot. 3. placit. reg. Rex verſ. Wayner. Agreed. 3. As to wan be ,. 5 0 
a venire facias de novo after a ſpecial verdict found, they were ſo 7: a Sf 4 
candid as to own, that though: there was ſearch made with the r. "7 
greateſt diligence, yet they chal not find one inſtance, nor fo 
much as an opinion of a judge, except what was ſaid by lord chief 
Juſtice Holt in the caſe of the King ver. Keite, Comberb. 408. 
Holt ſays, I ſhould not be much againſt a venire de novo“ 
And this was remembered by ſome others that heard that opinion. 
The jury had found in that caſe, that the priſoner had killed the 
man: but it did not certainly appear, whether the fact was murder 
or manſlaughter, Mr. Attorney general inſiſted, that if there was 
ſuch an uncertainty, as that no judgment could be given, in a ca- 
pital caſe; the ſame reaſon held in ſuch caſe, as in civil and other 
criminal. caſes, though there is no precedent. of it as yet; for ubr 
eadem eſt ratio, eſt eadem lex, And therefore ſuppoſing (for in 
this it was argued upon a ſuppoſition) that the verdict was too un- 
certain to give judgment againſt the priſoner; they inſiſted, that 
a venzre facias de novo ought to 80. 


But the judges came to no reſolution, that a venire factas de novo 
could not iſſue after a ſpecial verdict in any capital caſe ; it being 
unneceſſary for them to determine that queſtion, For, as every ſpe- 
cial verdi& depends upon the particular finding of the verdict, ſo 

the preſent queſtion relates only to the preſent verdict before us as 
found, And as to that we were all of opinion, that this verdict 
was not ſo uncertain, as that judgment could not be given upon it. 
For the facts found are all poſitively found; but thoſe facts in the 
nature of them, joined together, are not ſufficient, to make the 
priſoner guilty of murder. And if ſo, then the priſoner muſt be 
acquitted; for it is not that the verdict is uncertain, but it is not 
full enough to convict him. Perhaps the jury might have found 
other facts, which they have not; but the court can judge only 
upon what is found. [ Kelyng. 78, 79. We all agreed in the caſe of 
9 and Bedell on a ſpecial verdict, that the verdict was not full 
enough as to them, for us to judge it treaſon in them; becauſe the 
verdict only found, that they were preſent, and found no parti- 
cular act of force committed by them; and did not find, that they 
were aiding and aſſiſting to the reſt: and it is poſſible, they might 
be there only out of curioſity, to ſee; and whether they were aid- 
ing and aſſiſting is matter of fact, which ought to be expreſly found 
by the jury, and not left to the court upon any colourable impli- 
cation: and accordingly thoſe two perſons were diſcharged. 
10 E e 
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And yet as to Green, bs was found to be among the peribud aſ- 


ſembled, Cc. caſting up his cap, and hallowing, with a ſtaff in 


his band; and that whilſt he was among them, he was knocked 
down by a party of the King's ſoldiers, that came to ſuppreſs them, 


and was then taken. And as to Bedell, it was found, that he 


was there, and being purſued by one of the King's ſoldiers, called 


out to the reſt of the company, to face about, and not to leave 
them. 


Upon the whole, there is no o authority againſt the court's giving 


judgment of acquittal, upon a verdi& that is not ſufficient to con- 


vict; and therefore this verdict, not finding facts ſufficient to make 


the priſoner guilty of murder, he muſt be adjudged 1 not guilty. 
And he \ was OS 
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gave no coſts, becauſe the 
ſuch amendment. 


hem upon the record; and they 
ſtatute has directed no coſts to be given on 
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than damages. 


2 Stra. 936, Hil. 4 Geo. 2. B. R. Rot. 
No more coſts ¶ N an action for words brought by the plaintiff againſt tbe de- 
fendant, the plaintiff ſet out in his declaration, that he was a 
houſe-ſmith by trade, and that the defendant ſpoke the words 
of him (which words were actionable in themſelves), by reaſon 
of the ſpeaking which words the plaintiff had loſt ſeveral coftomers. 
naming them particularly, &c. to his damage 100%. On the ge- 
neral iſſue pleaded, the jury found for the plaintiff, and 
„831. only five thillings damages. And ſerjeant Belfield tech 
the plaintiff might have full coſts, though the damages were found © 
under 405. becauſe. he had. received a ſpecial damage, viz. the los 

21 Jac, 1. c. of his cuſtomers; ſo that if the words had not been actionable of 
198 themſelves, this action would have been maintainable, by reaſon of 
the foecial damage, And he cited two caſes, between Philips and 
Fiſh, and Carter and Fiſh; where in an action for words import- 
ing felony, as he ſtole my hens, &c. and, as he ſaid, laid by way 
of aggravation of damages, that he carried him before a juſtice of 
peace, and cauſed him to be impriſoned, &c. the jury gave. poder 
405. damages; and yet after ſeveral motions in court, Trin. 
11 Geo. 1. B. R. the court made a rule, the plaintiff ſhould have 
fall coſts. But per curiam, where the words are not actionable, 
but the action is maintained by reaſon of ſpecial damages the plaintiff 
has ſuſtained upon account of the words, the plaintiff ſhall have 
full coſts, though the damages are under 405. for 'tis not the 
words, but the ſpecial damage is the cauſe of the action. 1 Salk, 

206. Brown verſ. Gibbons. But where the words are actionable 
of themſelves, as in the preſent caſe, and ſpecial damages are laid 
by way of aggravation, and damages are under 40s. there ſhall 
be no more coſts than damages, for that is properly an action 1 
| n 8 wor 
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words within the ſtatute of 21 Fac. 1. c. 16. And as to the caſes 
cited of Carter and Fiſh, and Philips verſ. Fiſh, upon conſidering 
that declaration the court held, that as it was laid, it was not barely 
laid in aggravation of damages, but was a diſtin& cauſe of action, 
importing crimen felonige ei impoſuit, and therefore the plaintiff 
there had full coſts. In this principal caſe the court directed, 
the plaintiff ſhould have no more coſts than damages. Tueſday, 
June the 13th, 1732. 2 


8088 
LS or os 


—_ 


Wigley againſt Peachy, Klee, and others. 
Intr, Paſch. Gee. 2. B. R. Rot. 


| | H E plaintiff brought an action of treſpaſs, for taking with Where faall- 


. gage is due in 
force and arms 7 Aug. 1731. his goods and chattels, iz. à market, the 


100 buſhels of beans, 20 cabbages, Cc. at Goſport in the county owner of the 
01. market has an 


of Southampton, and carrying them away, to his damage ee ag 
The defendant as to the force and arms, Sc. pleaded not guilty : and cannot 
upon which iſſue was joined. And as to the reſt of the treſpaſs diſtrain the | 


they juſtify, as bailiffs to Richard lord biſhop of Wincheſter, the arc ee 
taking the beans, &c. in a piece of ground called the market place fold as damage 
at Goſport in the ſaid county of Southampton, of which the biſhop feaſant. 
was ſeiſed in right of his biſhoprick, then and there damage fea- See 2 Stra. 
ſant, as a diſtreſs, Sc. The plaintiff replied, that King George 3 ED”, 
the Firſt, by his letters patent dated the 1oth of April in the third eee 
year of his reign, granted to Jonathan then lord biſhop of Mincheſter and ward. 
and his ſucceſſors, that they might have and hold three markets, | 
upon Tueſday, Thurſday and Saturday, in every week for ever at 
Goſport aforeſaid, for buying and ſelling fleſh, fiſh, and other pro- 
viſions, and all manner of goods and merchandizes commonly 
bought and ſold in markets, with all tolls and other profits to thoſe 
markets belonging. Then he ſets out, that before the time 
when, Cc. viz. Saturday the ſaid 7th of Auguſt, a market at 
| Goſport aforeſaid, in the ſaid piece of ground called the market- 
place, was held by the biſhop of MVincheſter by virtue of the faid 
| letters patent; and that the plaintiff before the time when, Cc. 
to wit upon the ſaid Saturday the 7th of Auguſt, did bring into the 
ſaid piece of ground called the market-place at Goſport aforeſaid, 
into the ſaid market there as aforeſaid then held, the goods in the 
declaration, being goods commonly bought and ſold in markets, 
to expoſe them to ſale and ſell them: and the ſaid goods in the ſaid 
piece of ground in the market there then held did expoſe to ſale; 
as he well might; which goods were in the ſaid piece of ground in 
the market aforeſaid ſo by the plaintiff expoſed to ſale, until the 
defendants of their own wrong afterwards, viz, the ſaid 7th of 
5 18 F.. = Auguſt, 
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having prayed and had oyer of the letters patent mentioned in the 
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Auguſt, during the ſaid market ſo as aforcid held, the ſaid goods 


in the ſaid piece of ground in the ſaid market fo as aforeſaid ex- 
poſed to fale, took and carried away, Cc. The defendants, after 


replication, by which the markets were granted to Jonathan biſhop 


of Winchefler and his ſucceſſors, with general words of all tolls and 


other profits to the ſaid markets belonging, rejoin and ſay, that the 
plaintiff, before and at the time the ſaid goods were taken at Goſport 
aforeſaid, unjuſtly and without any reaſonable cauſe claimed to bring 


the ſaid goods into the ſaid piece of ground called the market- place 


into the fatd market there held and to be held, and to lay them 


vpon the ground there and to expoſe them to ſale and ſell them in 
the ſaid market, without payment of any toll for the ſame, and 
abſolutely refuſed to pay any toll for the ſame : whereupon the de- 
fendants as bailifts of the ſaid biſhop of Wincheſter at Goſport afore- 


ſaid requeſted the plaintiff to carry his ſaid goods in the declaration 


8 


mentioned out of the ſaid piece of ground called the market- place. 


But the plaintiff then and there refuſed ſo to do; per quod the de- 


fendants as bailiffs of the ſaid biſhop of Vincbeſter the ſaid goods then 


and there took there damage-feaſant as a diſtreſs for the damage, 


and impounded them, Sc. To this rejoinder the plaintiff de- 


murred ſpecially, and the defendants joined in demurrer, 


Mr. Draper for the plaintiff argued, that judgment ought to be 


given for him, becauſe it appears by the replication, that the plaintiff 


carried the goods and chattels mentioned in the declaration into a 
publick market, to expoſe them there to ſale and to ſell them: 
that in publick markets all ſubjects have right to bring in their 


goods; and though where toll is due they will be obliged to pay 
the toll, yet if they do not, that will not make them treſpaſſers 


for bringing in their goods, nor can the owner of the market di- 


ſtrain them damage- feaſant. Cro. Eliz. 75, The mayor of Laun- 
ceſton's caſe; and Cro. Eli. 628. Sawyer verſ. Wilkinſon ; where it 


was held by the court, that the ox-hide brought into Leadenball 


market and ſold, could not be diſtrained damage-feaſant, And as 


to the matter inſiſted upon in the rejoinder by the defendants, that 


they took the goods as a diſtreſs for not paying of toll, Mr. Draper 


inſiſted, that the rejoinder cau}d not be ſupported, becauſe they 


did not ſhew, that any and what toll was due, which ought to be 


ſet out, that the court might judge whether the toll demanded was 


reaſonable. 2 Inf}. 222. And that toll was only payable by the buyer 


without ſpecial cuſtom, which was not pretended in this caſe. 


2 Inſt, 220, 221. 2 Lutw. 1329, 1336. Light ver/. Pym ; nor that 
any toll was demanded by the defendants of the- plaintiff in parti- 
cular, And Mr. ſerjeant Belfield, who was counſel for the defen- 
dants, gave up the rejoinder as navght, and not to be —_— 
0 — 1 | e But 


ts - Mx 2 


Trin. Term 5 & 6 Georgii 2. regis. 1591 


pr . 


* 


But then he took exceptions to the replication, that that had not 


avoided the matter pleaded in bar, becauſe he infiſted upon it that 
the plaintiff ought to pay ſtallage, or ſhew that he had tendred it, 
otherwiſe he could not bring his goods into the market; and cited 
2 Roll. Abr. 123. Mich. 15 Fac. B. R. Newington Fair's caſe, 
where it was held, it A. has a fair in a place, thoſe who have their 
houſes next adjoining to the fair cannot lawfully open their ſhops 
to ſell their goods in the fair, but ſtallage is due for it, for they 
cannot take any benefit of the fair without paying the duties which 
belong to him that purchaſed the fair, and ſtallage and pickage is 
incident to the ſoil in a market or fair, Moore 474. Heday wer. 


Wheelhouſe : and therefore it appearing by the defendant's plea, that 


the place where, &c. was the biſhop of Wincbeſter's freehold, and that 


the defendant brought his goods into the market; yet fince it did not 


appear that he had paid or tendred ſtallage, the defendants might 
lawfully take them as a diſtreſs for damage-feaſant, for the plaintiff 
was thereby become a treſpaſſer ab initio. 


But to this Mr. Draper for the plaintiff anſwered, that the de- 
fendants have no where ſhewn, ſtallage was demanded and refuſed, 
but rely only upon non-payment of toll in their rejoinder ; and 
farther, that if it was due and demanded, yet the not paying it 
would not make the plaintiff a treſpaſſer ab initio. So is Six car- 
enters caſe, 8 Co. 146. b. that non-feaſance, where a man does an 


act by authority in law, as in this caſe where the plaintiff carried 


his goods to ſell into market, will not make him a treſpaſſer ab. 


initio; but if ſtallage was due, the defendants ought to have an 
action or proper remedy for that, and not diſtrain the goods da- 
mage-feaſant. And as to the principal caſe, he relied on the caſes in 
Cro. Eliz. 75, & 628. as in point. Of which opinion were my 
brothers Page and Probyn, and myſelf, brother Lee being abſent 
for ſickneſs; and judgment was given for the plaintiff, 21%, &c. 
June 16 this term, But it was never moved again, 
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The Paincipal 


TE 


F | 


atters 


Contained 


In the SECOND VOLUME. 


| Abatement, 


want of the words, ad ipſorum A. 
et B. au non modicum et gra- 
v amen. Page 903 
A bill abated as to one treſpaſs, and ſtand 
good as to another. | 926 
Suſcepit ſuper ſe ordinem militarem, good 

' pleading in abatement, and without a 
venue. 1014 
On a good plea 1 in | abatement the plaintiff 
muſt diſcontinue, before he brings an- 
other action. na * ibid. 
Where a replication to a plea in abatement 


denies the fact, it is proper for the plain- | 
1022 


tiff to pray damages. 
Where the replication is not to be tried by 
the country, a prayer of damages is a 
diſcontinuance. 1034 
Want of ſpecification is a temporary bar, 
which is the ſame thing with matter in 
abatement. 1056, 1243 
The form of concluding a temporary bar 
1s, fi reſpouderi debeat quonſque, Ic. 1056 


- Pluries homine replegiando abated for 


After an action ſtaid in an inferior court 


by habeas corpus, the plaintiff delivers a 
declaration varying from the former 
plaint, the former action pending cannot 
be pleaded in abatement. Page 1102 
Plea in abatement, that does not give a 
better writ, is bad. *.* 1499 
That another perſon ts adminiſtrator, and 
not the plaintiff; may be pleaded in bar, 
but not in abatement. _ 1207 
Where matter of bar may be pleaded in 
abatement. 1208 
It is Ro plea in abatement, that the cauſe 
accrued after the action brought; 1249 
A plea in abatement, that the original 1s 
not returned, muſt be verified " - 
—_ 409 
See Addition, amendment, Appeals, 
Coſts, 'Demurrer, Ejeckment. 
Erroz, Eſtoppel, Execution, 
Foun and ſubſtance, Name, 
Pleading, Privilege, Repievin, 
Scire factas, Gartance, Genue. 


106 Acceſlozp. 


2 Table of the Principal Matters 


Acceſſony. 

A man receives a murderer after the ſtroke 

given, and before the death; he is not 

acceſlory. Page 827 
A ſtatute makes a new felony : ; all acceſ- 
ſories before and after are included. 
844 

| Acceſſories made principals by . 

845 

A ſtatute takes away clergy from aiders 

and abettors, yet acceſſories ſhall have 

their clergy. | 84.6 

See Oeerſtealing. 


ackion and afion upon the caſe. 


Caſe lies againſt the keeper of a livery 
ſtable, for damaging a horſe delivered to 


him to keep for a reward; without 


ſnewing that the defendant agreed to 
keep him. 795 
An action for nurſing a child for ſo many 
weeks, and other counts for nurſing the 
ſame child for the ſame weeks, ſo that 
the counts falſify one another; ill. 842 
Where an action lies for refuſing the plain- 
tiff's vote. 942 
A declaration for ſhutting the plaintiff out 


of a veſtry held in a room abi tales af-| 


ſemblationes teneri ſolitae et conſuetae fle- 
runt, held ill, for not ſhewing their 
5 right to the room. I 388 
Caſe againſt a biſhop, for diſturbance in 
preſenting to a church. 948, 956 
Caſe lies for not repairing his privy, where- 
by the filth came into the 5 
cellar, without ſhewing a title to the 
cellar. 1089 
Caſe maintained by one poſſeſſed of houſes 


againſt the owner of a brewhouſe, for | 


cauſing water to run near the foundation, 
Se. 1568 
For not doing what ought to be done of 
common right an action hes, without 
ſhewing a particular title or charge. 
1091 


Caſe for falſly affirming to a purchaſer, 


that houſes are let at ſuch a rent, lies 
where the plaintiff depends upon it, and 
makes no other inquiry. 1118 


\ 


j 


» 


| 


2rðr— — | 


— 2 
Where an action will lie for miſchief done 


by a beaſt without notice of his miſ. 


chievous quality. Page 1583 


See Catrier, Certainty, Convittons, 


Cuſtom, Devile, Judges, Par: 
liament, Return, Slander, Sta⸗ 
tutes, Treſpaſs. 


Addition. 


An addition by reputation is good, * 


the ſuit is b bill, and not by original. 


849, 859 

Servant, a good addition in an indictment. 

968 

Plea in abatement, that the plaintiff is no 

gentleman, confeſſed by demurrer. 986 
Labourer is no addition for a woman. 
WE 

A defendant have as a gemein pleat 

that he 1s a merchant, abjque hoc, Ec. 


this 18 no plea, for want of ade ” , 


degree. 


See Amendment, Pomine replegiando, 
Donours, _ 


Adjournment. 


Entry of the adjournment of a term. 794 


Adminiftratoz, : 


Brings trover on the poſſeſſion of the in- 


teſtate; the defendant cannot upon the 


general iſſue give evidence, that there is 
an executor. 824 


Adminiſtration committed by the arch- 


deacon of Dorſet is void as to a judg- 
ment of the King's Bench. 850 


An executor obtains an award of execution 
on a ſcire facias; the adminiſtrator de 


bonis non muſt bring his ſcire facias on 
the original judgment. 1049 
Adminiſtrator durante abſentia muſt aver in 
his declaration, that the executor is ab- 
ſent in parts beyond the ſea. 1071 


Adminiſtrator pendente lite muſt aver, that 
ibid. 


the conteſt continues. 


When a wrongful ad miniſtrator has ſold ef. 
fects, he is anſwerable to the right ad- 
miniſtration, after his adminiſtration is 


repealed, 
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See Abatement, Aſſumplit, Averment, 


Cannot proceed againſt a foreign ſhip for 


Tf the maſter of a ſhip ranſoms the ſhip 


Whether the maſter may ſue in the admi- 


Property is bound by the ſentence of a 


. 893,936 
May hold plea againſt a ſhip on a hypo- 
thecation by bill of ſale of part of the 


Prohibition in a ſuit againſt ſnip and own- 


Seamen may ſue in the admiralty for their 


Seamen's wages are due pro rata, though 
No prohibition to a ſuit for wages, on a 
If Newfoundland and Guinea are as deliver- 


Antiquity of ſuits for ſeamens wages. ibid. 
No appeal from the admiralty before de- 


The admiralty may hold plea on ſtipula- 


A maſter of a ſhip ſues for his wages, and 


rf 'Y 


contained in the SECOND VOLUME. 


— — 


repealed, in an action for the money re- 
ceived to his uſe. Page 1216 


Executoꝛs. 
Admiralty and ſeamen, 


ſtores delivered on board at land, with- 
out an expreſs hypothecation, and du- 
ring a voyage. 806 


and goods from an enemy or pirate, he 
may detain them till the ranſom 1s paid. 
5 933 


ralty againſt the ſhip and goods for 
ranſom. 934 


foreign admiralty. 


ſhip made on land during a voyage. 
| 982 


ers, to ſtay proceedings quoad the own- 
a ; 984. 


wages, though all the work 1s performed 
in the river. | 1044 


ners wages, on a ſuggeſtion that the 


Prohibition does not lie in a ſuit for mari- 


r 
1 


no prohibition ſhall go after ſentence. 

See Þabeas cowus, Limf 1 i662 
See Yabea U tation, Pꝛo⸗ 
hibition. 5 * 


Advowſon. 
A purchaſer of an advowſon before pre- 


ſentment ſuffers an uſurpation and ſix 
months to paſs, his right is loſt. 9gz3 


An infant pleads his age to a writ of error, 
and has judgment that the parol ſhal} 
demur : a writ of error is brought upon 
this; he cannot plead his age to the 


ſecond writ of error. | 2432 - 


Alehouſes, See Juſtices. 
Allen. See Pleading. 


Amendment. 


Declaration by the by refuſed to be amend- 
ed in the name of the plaintiflf. 771 

Not granted in the addition, after iſſue 
joined on a plea in abatement. 85 

An information may be amended in the 


addition, after pleading that matter in 
1307, 1472 


abatement. 


agreement was made by writing upon | The time of the mutuatus being entred af. 


1 1206 


they are impreſſed, if the ſhip arrives. 
1211 


ſuggeſtion that the place of arrival was 
no delivering port. „„ 


ing ports. | 1248 


finitive ſentence. ' tbad. 


tions entred into by part-owners of a 
ſhip to other part-owners for the ſafe 
return of the ſhip. _ 1285 


| lays the contract to be made ixfra fluxum 
et refluxum maris infra juriſdictionem, &c. 


i 


| 


* 


ter the time of exhibiting the bill, 


amended by the judgment paper. 897 
The words per F. S. attornatum ſuum in- 


ſerted in the entry of the exhibiting the 


bill from the judgment paper. ibid. 
Errors in the caption of an indictment are 
amendable the term that it comes in. 
. 968 


Memorandum amended and made of a par- 


ticular day. 977 


A ſcire facias quare executio non deſcribes 


the record wrong; this is not amend- 
able after nul tiel record pleaded, but 
mult be diſcontinued. 1057, 1059 


An original is amendable in the contra pa- 


cem by the inſtructions. - 1958 


A diftringas is teſte the day after the return 


of the venire, not amendable in a cri— 
minal caſe. 1061 
Cales 
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- Cafes of amendments in criminal proceed- 


The zefte of an original is not amendable. 


A writ of error is not amendable by add- 


Where a writ of appeal is abated zz B. R. 


A Table of the Principal Matters 


ings. Page 1061, Sc. 
1066 
The teſte of a judicial writ is 1 
1067 
Amendment by ſtriking out the defendant's 
joining iſſue, in another term. 1137 
A blank left for the word debiti in the di- 
Rringas, amended by the venire. 1144 
The niſi prius roll of an indictment of for- 
gery amended by the record peroch. for 
paroch. agreeable to the forged bond 
produced in evidence. 1519 
A writ of error is not amendable in the 
return, ſo as to include a judgment given 
after the return. „ 


ing the name of a plaintiff. 1532 


A writ of error amended in the defendant's | 


name, without prayer of the party, and 
without coſts. 1587 


See Colts, Erroz, Statutes. 
Ancient demelne. See Ejeckment. 


Appeals, 


Entry of abatement of an appeal broughr 
by an infant in propria perſona. 1289 


the appellant may file a bill of appeal 
againſt the defendant as in cuftodia mar- 


Penit et dicit, without ſaying per attorna- 
tum ſuum, ſhall be intended in propria 
perſona. 1449 


Appearance aids error in proceſs, where a | 


capias iſſues without a ſummons in an 
inernar court. i 1544 
See Cantinuance, Executozs, Mo⸗ 


Appꝛentice. 


An apprentice bound in London to a trade 


by the juſtices, if he ſerves his maſter 


out of London. 


See Maſter, JI00!. 


Arreſt, see Conſtable, Soldiers, 


Alets. 


If the heir can plead a leaſe for years made 


Page 1410 


by his anceſtor in delay of execution. 


| . . . 
Extendi facias where an eſtate for lite is 
pleaded by the heir. "8 


againſt him. 5 
Plea of payment of another bond by the 
heir without notice, ill. 1391 


Aſſumpſit. 


Indebitatus afſumpſit does not lie upon a 


vanced upon a bill, in caſe the bill be 
1 
The delivery of a promiſſory note is a good 
note was given without conſideration at 
firſt. 5 759 


would receive A. and B. ut hoſpites; the 
plaintiff ſnews that he received them, 


8 1290 and found them with meat, drink, c. 
See Commitment. I but does not ſay t hoſpites; and held 
| Oh 5 well. 838 
Appearance. | Indebitatus aſſumpſit for foreign money. 841 

May be to a writ that is returned nichil. | 9072/7 of ie # nominanve caſe, in- 
1115 | perſons are not named before. 899 


One who undertakes to do a thing, and 


chargeable, without ſhewing a conſide- 
„„ %%% 919, 919 
Aſſumpſit implies not only a promiſe to per- 
form, but an entring upon the under- 
taking, | 919 


Being intruſted with money or goods 1s 


ſufficient conſideration of a promiſe to 


not within the ſtatute, may be diſcharged 
— — Y 


Where the heir is falſified in his confeſſion 
of aſſets, general judgment ſhall be given 
Es. 786 


ſpecial promiſe, to repay money ad- 


. 
conſideration of an afſump/it, though the 


Aſumgꝑſit in conſideration that the plaintiff 


miſmanages to the plaintiff's damage, is 


redeliver them. 1 920 
Per formavit omnia, bad pleading to an «/- 
ſumpſit. | 1 
| For 
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COND VOLUME. 


For providing meat, Sc. for J. S. and 
F. D. at the defendant's requeſt. Page 982 
Money is allowed to remount troopers, 
and a captain receives it in horſes; one 


recover the value of a horſe in an action 
for money received to his uſe. 1007 
Aſſumplit to pay two grains of rye on Mon- 
day, and four grains next Monday, and 

ſo on, doubling the number every Mon- 

5 day, for a year, is binding. 1164 
: One who has received money under a power 
; from an adminiſtrator, and paid it over, 
is not anſwerable in aſſump/it to the exe- 
cutor, after a will found. I210 

In conſideration of a promiſe that the de- 
fendant ſhould hold lands clear of a rent 
granted to J. S. without moleſtation of 

- the plaintiff; bad after verdict, for want 
of ſhewing that the rent was veſted in 
the plaintiff. 1217 

In an action on quantum meruit, for meru- 
erit, the court will conſtrue it according 

to the intent of the parties. 1223 


Want of the verb aſſumpſit, Sc. bad after 


judgment by default. 1317 


see Adminiſtrato2, Baron and keine, 
Bills of exchange, Certainty, 


Debt, Expoſition, Frauds, Jn- 
Pleading. 


rio2 courts, Juſtices, Witneſs, 
Attomey. 


The authority of the attorney continues 
after a claim of conuſance, but not after 


a writ of error brought. 0 
Remifit damna may be entred by attorney. 
| I 142 


See Appearance, Jnfants, Judginents, 
Leaſes, Pyivilege, Scire factas, 


Averment. 
Of virtute cujus, where it is ſufficient. 
1225 800, 801 
to pay for it upon tale; there is no need 


to aver that he had the wood, or that 
the plaintiff told it. 815 


of his ſoldiers, who is diſcharged, may 


tendinent, Motice. Payment, 


Attachment. See Contempts, Infe- | 


A man buys wood growing, and covenants. 


» 


In plea of a releaſe of errors there is no 
need to aver, that the judgment is the 
ſame. oh Page 1054. 
Indictment for conſpiring to charge a man 
with being the father of a child with 
which E. E. ſpinſter pretended to be 
pregnant, good without an averment 
that he was not the father. 1167 
Indictment for not returning a warrant on 
a conviction, need not aver the con- 
viction by the record, becauſe it is but 
inducement. 1192, 1193 
In an action againſt an adminiſtrator there 
is no need to aver that adminiſtration 
was committee. 14510 
See Admintſtratoz, Aſſumplit, Award, 
Bills of exchange, Executozs. 
Expoſition, Indictments, King, 
Leet, Notice, Payment, Plead- 

ing, Pꝛivilege, Return, Staple, 


Avowzy, see Detainer, Leet, Be. 


plevin, Services. 
Award, 


Rule to ſet afide an award for the miſbe- 
haviour of the arbitrators. 857 
Award that one party ſhall pay to the 
other 50 J. and that the other ſhall there- 
upon ſeal a releaſe to him of all actions 
tangen. praemiſſa; is good, the praemiſſa 
referring to the controverſies ſubmitted. 
ad, 898 


and good. „ 
Money awarded in full of all demands, ſhall 
| be reſtrained to the time of ſubmiſſion. 

| ibid, 


be pleaded in bar. %% 
Not neceſſary to aver, of an award made 


"vered. | oa 
An award to provide two pullets, Sc. may 
be pleaded in bar, becauſe the ſubmiſſion 
implies a promiſe to perform it. 1039 
An award, that deals erected on the defen- 
dant's ground to the nuſanceof the plain- 
tiff ſhall be taken down, implies that the 
defendant ſhall take them down. 1076 


E — 19 An 


That all proſecutions ſhall ceaſe, is final 


An award to pay money in ſatisfaction, may 


in writing, that it was ready to be deli- 
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A Table of be Principal Matrers 


An award without date to do an at with- 
in fifty days after the date, muſt be per- 
formed within fifty days after the deli- 
very. Page 1076 

A parol award to be TAvOuTALEy expounded. 
I 142 

A releaſe to a day before the ſubmiſſion 
may be awarded, and it ſhall not be in- 
tended that any controverſies have ariſen 
ſince. ibid. | 


Ball. 


1 bail required in trover removed 


out of an inferior court, though the 
merits appeared to be againſt the plain- 
tiff. | 767 
Bail pleads, that no capias ad ſatisfaciendum 
was duly proſecuted againſt the princi- 


pal; a capias taken out t three years after 


the judgment will maintain the ſcire fa- 
cias. 1097 
A capias againſt the principal, that has not 


eight days between the teſte and return, 


18 "irregular but is ſufficient to main- 
tain a /cire facias againſt the bail, where 
it is not ſet aſide. 1727 
Recogniſance in an inferior court, that if 
the defendant ſhall abſent himſelf from 
execution of the judgment, Sc. good. 
1224 
A. capias ad ſatisfaciendum returned after 
error brought and allowed is regular to 
charge the bail. 1259 | 
The principal dies after the return of the 


capias ad ſatisfaciendum, and before the | 


return of the ſcire Faclat the bail are 
charged. 1452 


The circumſtances of aſſigning a bail- bond, 


mentioned in the ſtatute, ought to ho 
{et out in a declaration, but the omiſſion 
is aided by a judgment by default. 1564 
The firſt ſcire facias againſt bail may bear 
teſte the ſame day that the capias ad ſa- 
tisfaciendum is returnable. 1467 


See Departure, Erroz, Executo2s, | 


Jntendment, Return, Scire fa- 
clas, Qenue. | 


8 


— 


Ballment. 


Six ſeveral ſpecies of bailment, and the 
nature of them. Page 912 
A man is not anſwerable for a depolit, 
without a groſs neglect. 913 
In what caſes a man ſhall be anſwerable 
for a thing lent to uſe. 915 
Under what circumſtances a pawn may be 
uſed. 917 


A ſcrivener is made liable to be a bankrupt 


by 21 Fac. 1. c. 19. he is liable to be 
ſo for acts of bankruptcy deſcribed in 


„„ 892 
If a ſhare in the ſtationers company will 
make a man liable to the ſtatutes of 


bankrupts. ibid. 


A plea of bankruptcy at large, muſt ſet a 


forth the petition, and the debts owing 
to the petitioning creditors. 


A bond given by a bankrupt to leave his 
wife a ſum of money in caſe of ſurvi- 


vorſhip, is not diſcharged by the certi- 


ficate. 1549 


See Commitment, Copyhold. 


Bar. 
murter, Trover. 


Baton and keme. 


A huſband, who provides ſufficient cloths 


for an extravagant wife, is not anſwer- 
able for cloths bought by her of a tradeſ- 


man, whom he has warned not to truſt. 


her. 1006 
Treſpaſs by the huſband alone, for entring 


his houſe, and beating his wife and ſer= 


vants, whereby the bulineſs of the plain- 


tiff remained undone, and judgment for 


the plaintiff. 1032 
Treſpaſs by huſband and wife, for beating 
the wife, and alſo for beating the wife 


whereby the buſineſs of the huſband re- 
mained undone; and judgment for the 
1031 


plaintiffs. 


A man recovers judgment againſt a feme 
ſole, and he recovers award of execution 
2 


in 


1348 


See Abatement, Award, De: 


1 


. 


S YI 


contained in the SECOND VOLUME. 


in a ſcire facias againſt the huſband and 
wife, and the wife dies; he may have a 
ſcire facias againſt the huſband : and 
vice verſa. Page 1050 
Huſband and wife cannot join for a battery 
committed on them both. 1208 
An action for a battery on the wife mult 
be ad damnum ipſorum. 1209 


See Bankrupts, Erroz, Trades. 


Baſtatdy, 
The juſtices by 13 & 14 Car. 2. c. 12. 


may impower the overſeers, to ſeiſe fo 
much of the goods of the reputed father 
of a baſtard as the Juſtices ſhall think 
fit, Sc. but they cannot authoriſe them, 
to ſeiſe as much as the overſeers ſhall 
think fit. 858 
The juſtices cannot order the father to give 
ſecurity for payment, till he has diſ- 
obeyed their order in point of payment. 
wbid. 

The ſeſſions cannot commit for nonpay- 
ment in diſobedience to an order con- 
firmed there, but muſt proceed upon 


the ſecurity taken * the two juſtices. 


1157 
The weekly payments may be ordered pay- 


able on a day before the week is up. 


1198 
The payments may be ordered to the over- 
ſeers. | : ibid, 


The pariſh in which a baſtard child was 
born mult appear by the adjudication of 
the juſtices, and not only by the com- 

_  plaint. - 1262 
Secreting a woman, thae } is with baſtard 

child by the defendant, is not an offenſe 

indictable. 1268 

An order to keep a baſtard child is diſ- 
charged upon the merits upon an appeal; 


the defendant is thereby diſcharged, and | 


cannot be queſtioned again. - 3420 


Bills of exchange and notes, 


A note payable to J. 5. or order is not a 
bill of exchange, and a count upon it 
as ſuch will arreſt the judgment. 757, 


759774 


a 


Want of averment that the ſecond and 
third bills were not paid, ill upon de- 
murrer, but aided by verdict. Page 8 10 

A ſervant cannot accept a note inſtead of 
money, without his maſter's conſent. 


930 
A ſervant takes a note from a banker in- 


tain. an action againſt the banker for 
money received to 5 his uſe. 15d. 
A note is received about noon, the next 
morning is a reaſonable time to go for 
the money. ibid. 


recover his money, though he does not 
bring the note back to the defendant. 


ibid. 
A proteſt is not neceſſary in an action 
upon an inland bill. 993 


An appointment to pay money out of a 
particular fund is not a bill of exchange. 
1361 


ſum of money, is not negotiable. 1362 
A promiſſory note, to be accountable to 
A. or order for 100 l. is negotiable with- 
in the ſtatute. 1396 
Pay to F. S. or order 9 J. 10s. as my 


quarter half. pay by advance, a good bill 


of exchange. l 
A note to pay money, value received of 
the premiſſes in Roſemary- lane, c. held 
to be within the ſtatute. 1543 
A bill to pay out of the fifth payment 
when it ſhall become due, Sc. no good 
bill of exchange. 1563, 
The declaration need not aver, that the 
note was ligne by the defendant. 1377, 
1484 


A bill need 1 not be averred to be ſigned.” 


I 542 
A bill ns not be expreſly averred to be 
drawn according to the cuſtom of mer- 


chants. 38 ibid. 


| An action on a note, by which the defen- 


dant and another promiſed W or 

ſeverally, ill. 545 

See Aﬀſuimplit, Debt, Latin, ray, 
ment, UGerdict, (Uitnels, 


Biſhops. See Excommunication. 


Bonds. 


ſtead of money, the maſter may main- 


A man, who has received a bad note, may 


A promiſſory note to do an act, or pay a 


$49 & 


th 


— 


_—_—. 


| Bonds, | 

The court will refer the taxing principal 
| Intereſts and coſt, upon a bond, without 
taking notice of a ſimple contract debt 
between the ſame parties that is barred 
by the ſtatute of limitations. Page 1033 
A variance in the jolvendum is immaterial, 
becauſe the firſt part of the bond makes 

it payable to the plaintiff. 1043 
A bond to the King, his executors and 
adminiſtrators, is within the ſtatute 
23 Hen. 8. c. 39. 1327 
If the words obligamus nos et utrumque, &c. 
will make a bond ſeveral. 1460 


See Bankrupts, Conditions, Intend⸗ 
ment, Gariance. 


Bozough Engliſh. 


Shall deſcend to the daughter of the young- 
eſt ſon jure repraeſentationts. 1024 
The cuſtom of a manor is found, that the 
copyhold ſhall deſcend to the youngeſt 
ſon of the tenant dying ſeiſed; a pur- 
chaſer dies before admittance, his eldeſt 
ſon ſhall have it: otherwiſe if it had 
been found, that the lands were of the 
nature of borough Engliſh, of which the 
law takes notice. 1026 
A leaſe of borough Eugliſb lands for three 
lives ſhall deſcend to the youngeſt ſon, 
ſo of a rent granted out of ſuch lands. 
1028 


Bꝛeach. see Covenant, Pleading. 
Bzibery. 


To promiſe a man money for his vote at 
the election of a mayor, is an offenſe in- 
dictable. 


Bzidges. 


Information will not lie againſt a lord of a 
manor, who is bound to repair a bridge; 
without ſaying ratione tenurae, or ſhew- 
ing a preſcription, and though part of 
the demeſnes have been granted out, ſo 
that others are contributable, that wall 

not excule, 792, 804 | 


A Table of the Principal Matters 


2 


. 
| Treſpaſs for taking two packs of flax, 


Tenant at will obliged to repair a houſe 
which hangs over a bridge. Page 856 
Indictment at the ſeſſions for ſuffering a 
common bridge to be out of repair, good 
without ſhewing it to be in a highway. 
ELD . 11 
A mandamus to make a rate for es 
a bridge, mult be directed to the juſtices 
of peace of the county, and not to the 
Juſtices of a particular liberty. 1249 


— 


Carrier. 

F goods are delivered to the carrier him- 
ſelf, rover lies for not delivering them, 
or an action upon the cuſtom; but if 
they are delivered to his ſervant or ware- 
houſe keeper, trover does not lie without 
an actual converſion. 792 
A carrier or hoyman is anſwerable for all 
loſſes, except thoſe which happen by 
the act of God or the enemies of the 
King. 15 5 9 

See Oetainer. | 


Certainty and fncettainty, 


A declaration that the plaintiff haburt et 
babere debuit a way over the defendant's 
cloſe, is ill upon demurrer, but made 

| good by the general iſſue. 751 

Trover de 12 thecis, Anglice caſks, de ſpirit, 
et de 50 galon. aquae caldae, good after 


verdict. 1 | "IS 
Trover pro parcella culmi, ill. 1181 
Trover for ends of boards well. 1219 


Trover de una parcella ſegeſtrium involu- 
crorum et funium, Anglice pack-cloths, 
wrappers and cords; judgment affirmed. 
1 
well. 


Judgment arreſted after verdict in treſpaſs 
for taking Bona et catalla of the plaintiff, 
without ſpecifying them. 
In treſpaſs the firſt count was quod cum, &c. 
the ſecond was de eo quod, c. and after 
verdict judgment for the plaintiff for the 


damages on the ſecond count. 1413 
Aſumpfit” 


1410 
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contained in the SECOND VOLUME. 
Afumpſit pro diverſis bonts mercimoniis mer- | 6 1 tion, Expoſition, IndiXments, 
chandizis et rebus. Page 1450 Jutendment. 1 
In caſe for negligently running down the- 
plaintiff's barge loaden with goods, or Certfo arf 
for burning his houſe and goods; the |_ . 3 earl, | 
goods mult be particularly mentioned, Lies from the Common Pleas to the court 
otherwiſe no evidence can be admitted | of Ely, and will ſuperſede their proceed- 
OD: fp 1607 | „ VVV Page 836 
An action for ſo negligently keeping ſheep, | Cerbiorari, and writs of error, and recor- 
quod multipliciter deterioratae fuerunt, and | 471, remove all things done between the 
WEE well. | | | e tefte and return. 838, 1305 
= © Indictment for ſuffering the weſt part of a A cer Horari may be awarded to remove a 
bridge containing half the bridge to be- conviction upon an indictment before 
out of repair, ſufficient without ſetting judgment. 3 938 
forth the number of feet. 1175 Certiorari to remove a conviction upon an 
Pons pedalis inſtead of pedeſtris, bad in an | indictment muſt give the defendant a 
indictment. , at... dnuGies) i ern ge 
Indictment for ingroſſing diverſas cumulos Certioruri to remove an indictment will not 
. i 1181 remove a record of conviction. ibid. 
Indictment for cheating a man of a cer- A certiorari to remove orders made againſt 
tain quantity of hats to the value of | 4. and B. without ſaying [or either of 
118 J. good. 1179 them] vill not remove an order made 
An indiètment is good to a common in- àgainſt A. only. „ 
tent, where ſubſtance enough appears. To remove an indictment of felony, upon 
115 1273 | 9fidavit that the defendant is not likely 
What certainty is requiſite in orders of | to have a fair trial. 1452 q 
convi Kon- VV juſtices may ſet a fine, to — WER 
Information of forgery, that J. S. onera- | their judgment, after a certiorari deli- 58 
bilis exiſtens, Sc. ipſe idem J. S. ea in- vered. ? & 1315 I 
tentione, Sc. forged, Sc. the onerabilis See Convictions, Erroz, Inkerioz 
exiſtens ſhall refer to the time of the for- courts, Gariancte. 
gery. | 7 1467 , ar 
Ejectment de uno loco, vocato a paſſage room, | Challenge. See Contempt. 
parte meſuagii, parcella pomarii qua jacet 1 


ex boreali parte bundae fore erect. Sc. Chancery, + See Dower. [| 
| 
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% ͤ ͤ CES < 5 JJC ˙˙ ˙Üi˙rĩð² . ²ĩ⅛ Tʃñ˖̃ ˙ ˙1ʃ ⁰—¹w- :.. ! 8 5 S 
W 8 e ! * 
*. — 88 WF 4 


IT > dnt. E 
SS E00 ee 
KINGS: | MEI INS 3 ry * 


well after verdict. 1470 „ 

A bond to produce a title, and perform- | Chaplains. See Eccleſiaſtical perſons. 
ance pleaded generally. 1082 | I „ 

A declaration upon a cuſtom, that it is not | Churchwardens. See Mandamus, 
lawtul for any perſon beſides the freemen I _— 
of the gild merchant to exerciſe publick- : VVV . 
ly within the city any trade, unleſs he | Clergy, See Acceſſozy, 
had been educated as an apprentice, Sc. IT. 
4 he otherwiſe lawfully 1 Commitment. 

The word quantam ſupplied in a count of By commiſſioners of bankrupts, until the 
quantum meruit, and alſo the nominative | party be otherwiſe diſcharged by due 
to meruiſſet, and the word praedif. after | courſe of law, ill. 851 

verdict. 5 es 1135 By the board of green cloth, for a riot in 

Dans as certain as et dedit. 1169] executing a fer facias within the verge. 

See Bills of exchange, Convittions, 978 

Deviſe, Oower, — 5 Tg 
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A Table of the Principal Matters | 


A perſon diſcharged of an indictment in 
B. R. is in cuſtody upon a vrit of ap- 
peal being delivered to the ſheriff. Page 


; 1303 
See Good behaviour. | 


Common. 


A man may preſcribe for common appur- 
tenant to his cottage for cattle levant and 
couchant there. | 1015 
A commoner cannot give his title in evi- 
dence upon not guilty, as the lord of 
the ſoil may. - I134 
Cuſtom for the reeve to drive a common, 
| whenſoever he is commanded by the 
ſteward, reaſonable. * 1387 
Cuſtomary freeholders may have common 
by preſcription, and there may be a drift 
of the common by cuſtom. 1188 


Compoſition. 


What compoſition will be good within the 

„ ö 
The manner of pleading thoſe acts. 764, 
5 8 810, 811, 967 


Conditions. 


Ita quod, when it will make a condition 
progegent.. |: * 
Condition to make an apprentice free at 
the end of ſeven years, if it ſnall be de- 
ſired; it is a good plea, that he was not 
requeſted after the expiration of the 
ſeven years. 8 1095 
Performance ought to be pleaded in the 
words of the condition, otherwiſe of 
matter of excuſe. e JL 
Where the condition of a bond may be 
ood in part, and void in part. 1459, 
See Aſſumpſit, Averment, Certainty, 
Departure, Ejetment, Trades, 


Conſideration. See Affumpſit, 
Frauds, Gaming. 


— Conſpiracy. 
Js indictable, though nothing be done in 
purſuance of it. e 


_ Conſtable, 
Of a hundred is an officer at common law 
before the ſtatute of Vinton. Page 1192, 


$103 


A conſtable cannot execute a warrant ge- 
nerally directed out of his precinct, un- 
leſs in London. „ 1299 

What perſons may be taken up as ſuſpici- 
ous by a conſtable. 1290, 1301 

The authority of the conſtables in Meſt. 


minſter is not enlarged by the ſtatute 


27 Eliz. 1301 
A conſtable cannot arreſt after the affray is 
over. . 1 ; 8 ibid. 
Sce Juſtices, e 
Contempt. 


It is a contempt to challenge the array for 
want of hundredors, where the jury is 


ſtruck upon a rule by conſent. 1364 
See Inkerioꝛ courts, Notice. 


Continuances. 
Are not entred in the King's Bench, till 


the plea comes in. 5 Bout 
In the King's Bench in Jreland apud the 
King's courts abicungue, Sc. is but a 


miſcontinuance, and helped by appear- 


os $894. 
A plea as to part, and a demurrer to it, 
makes a diſcontinuance. OL 


| Contraff. See Expoſition, Frauds, 


Conviitions. 


If a plea may be put in againſt a conviction 


removed into the King's Bench. goo, 


1036 
A conviction of cutting trees upon 43 Eliz. 


c. 7. muſt mention the number of the 


trees. | 901 
No objection to a conviction of cutting 
trees, that the defendant is a gentle- 
man. | 


1 


= RE 92 
Apud Brampton praedict. ſnall be intended 
in comitatu praedict. in a conviction. ibid. 


If 


If 


. 


u_.. 


contained in the SE 


COND VOLUME. 


If a man has a pretenſe of title, he cannot 
be convicted on 43 Eliz. c. 7. againſt 
cutting trees; and a conviction in ſuch 
caſe may be falſified in an action. Page 

900 


A warrant of diſtreſs is executed before | 


certiorari delivered, the King's Bench 
cannot make a rule for the conſtable to 


return his warrant, but the juſtices-may ; | 


and the King's Bench will grant no man- 
damus. 990 


The place of the offenſe committed muſt 


appear in the conviction. 1220, 1387 
Conviction of ſwearing quaſhed, becauſe in 
_ Engliſh, and becauſe the oaths were not 
ſet out. A 1368 
A conviction for refuſing to aſſiſt an exciſe- 
man in weighing candles, who entred 
the houſe lawfully, held good, though 
it did not ſhew, whether it was by day 
or by night. 1 e 
Conviction for ſwearing, may ſet forth, 
that the defendant ſwore ſuch an oath ſo 
many times. 17 


Conviction quaſhed, becauſe that it was, 


praeftitit ſacramentum, inſtead of praeſtat. 


ibid. 


Exception to a conviction for ſwearing, 
that the age and degree of the defen- 
dant only appeared in the information 
and not in the adjudication, over- ruled. 


a AM 


Conuſance muſt be demanded the firſt day, 
before imparlance. _ Page 1339 
See Attoznep, Jnterfoz courts. 


Copyhold. 


There can be no occupant of a copyhold 
eſtate pur auter vie. 
On a cuſtom to grant to three for their 
lives ſucceſſively as they are named, a 
grant to one, to hold for the lives of 
other two and himſelf, held good. 994 
Copyholder for life commits a forfeiture ; 
the lord ſhall enter, and not he in re- 
mainder. 1000 
The lord ſhall not have a heriot upon the 
death of an aſſignee of a bankrupt, but 
upon the death of the bankrupt. 1002 
Surrender of a copyhold muſt have the 
ſame conſtruction as a conveyance at 
common law. | 1145 
A declaration by copyholder, for incloſing 
a common, held good after verdicr, 
though the words ad voluntatem domini 
| were omitteu. 1231 
Coꝛpozation. 
A corporation aggregate cannot grant to 
the head of the corporation. 775 
Grant to a corporation for the benefit. of 


1386 


There. is no need to ſet out the pariſh in 


which the offenſe was, though part of 
the penalty is given to the poor of the 

- pariſh. 8 Z 1478 
Conviction of a forcible entry quaſhed, be- 
cauſe no fine was ſet. 1514 
A conviction of deer-ſtealing quaſhed, be- 

_ cauſe the informer was the witneſs. 1545 
Conviction on the game act quaſhed, be- 
cauſe the ſummons and appearance are 

before the information. + T&40 
See Baſtardy, Certainty, Deer⸗ſteal⸗ 
ing, Execution, Game. 


Conuſance of pleas. 
If exempt juriſdiction can be granted, but 
to a corporation. 5 1 
How far a grant of excluſive conuſance 
will exclude the juriſdiction of the ſupe- 
rior courts. 1339 


the particular members. 952, 1134 
The head of a corporation (and alſo mem- 
bers of the quorum) muſt be preſent at 


ceſſary to corporate acts. T2360 

A recorder's non-attendance at the ſeſſions 
of the peace 1s cauſe of forfeiture. 1237 
The recorder's duty in adviſing the corpo- 
ration. „% 1238 
Where a corporation ſhall retain their old 
name, notwithſtanding a charter that 
gives them a new name. 1239 
Where a capital burgeſs quite leaves the 
borough, and reſides in another place, 
he may be removed without notice. 
1275 
An elected member of a corporation, who 


received the ſacrament within a year be- 


fore his election. e 


The 


996, 998, 1000 


E 
” 


aſſemblies, but their conſent is not ne- 


ſues to be admitted, muſt prove that he 
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A Table of the Principal Matters 


dh, _ _ 


The major part of a common council can- 


not elect a member at a meeting of the 
corporation ſummoned for another pur- 
pole. Page 1355 
An election of a member by the other 
members of a corporation not corpo- 
rately aſſembled muſt be aſſented to by 
every one. 1 
An action maintained by a foreign corpo- 
ration, 1535 
If a pretended corporation ſue, and they 
are no corporation, the defendant may 
have the benefit of it upon the general 
iſſue. ibid. 


A corporation cannot remove a freeman, 


unleſs by virtue of a charter or preſcrip- 
tion. 1566 
Miſdemeanor in the office of chamberlain 
is NO cauſe to remove a capital burgeſs. 
ibid. 


A refuſal to obey by-laws, returned gene- 


rally, is not a ſufficient cauſe of remo- | 


val. wy ibid, 
See Conuſance of pleas, Cuſtom, 
Name, Parliament, Return. 


Coſts, 


A defendant in replevin mall not have caſts 


on the plaintiff's confeſſing a plea of 


pPriſel en auter lieu. 788 
In caſe for words (not actionable) by which 
the plaintiff loſt cuſtomers, full coſts 
ſhall be given, though the damages are 
under 405. | 831 
Where words are actionable, and ſpecial 
damage is laid in aggravation; if the 
damage found be under 405. the plain- 
tiff ſhall not have full coſts. 1588 
Where an action 1s brought for words, and 
alſo for carrying before a juſtice of peace, 
Sc. full coſts ſhall be given, though the 
damages are under 40 5. 13589 
If an executor, who ſues for money of the 
teſtator's as received to the plaintiff's 
uſe, ſhall be liable to coſts. * 865 
A judgment of the King's Bench in Ire- 
land is reverſed as to the coſts, and af- 
firmed as to the affirmance; whether 


the coſts in Ireland can be conſidered by | 


the King's Bench here. 893 


* 


judgment ſhall be affirmed without coſts, 
where an error is amended. Page 997 


murrer upon a plea in abatement. 992 
See Damages, Erroz, Executozs, 
Fozcibſe entry, Judgments, Non: 
ſuit, Scire factas, 

- Treſpaſs, Trial. 


Covenant. 


By A. to make aſſurance to B. at the coſts 
of B. A. muſt give notice what aſſurance 


ä : 50 
In covenant if the defendant pleads an ill 


an ill breach, the defendant ſhall have 
judgment. 1081 
An action of covenant will lie on the word 
a ignavit in the aſſignment of a bond. 


1242 
Covenant maintained on the word demiſit, 
or afſignavit. 1419 


Covenant that ſhares in a company ſhall be 
fold to make good loſſes, Sc. an aſſign- 
ment by way of ſecurity, and the con- 
dition not broken, is not a ſale within 
this covenant. 1242 


Leaſes, Time. 


Cuſtom. 


In Londen, for the common ſerjeant to ex- 
hibit an information for an aſſault or 
_ defamatory words of an alderman. 777 
To disfranchiſe for defamatory words, ill. 
ibid, 
A cuſtom ought not to be laid 1 in the ne- 


An action cannot be maintained upon a 
cuſtom, without ſhewing what the cu- 

ſtom is. | 

The cuſtom of declaring 

conceſſit ſolvere, c. 

forth at large. 


in London on a 
need not be ſet 
1432 


Cuſtom to pay 10 d. to the vicar at the 
uſual time of churching women, &c. 
void for the uncertainty of the time, and 

; for 


Conſent of a defendant in error, that the 


No coſts to be given on a judgment on de- 


Statutes, 


he will make, before B., is to tender the 


bar, and the plaintiff replies and aſſigns 
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See Damages, Debt, Intendment, 


gative. Fo 869 


1135 


$I ACE 
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1 
8 


Ir 


Se 


44 
"oY 


— conratins i in the SECOND VoLUME. 


105 the unreaſonableneſs; ; and a conſul- 
tation denied after verdict. Page 1558 


See Bozough -Engliſh, Certafnty, 
Common, Copyhold, Depar⸗ 


ture, e Piobibition, 


Trades. 


Damages and inquiry. 
Ntereſt ſhall be allowed in the taxation 
as damages on a judgment by default 
in debt on a ſingle bill, but not in debt 
for rent. | 773 
Intereſt denied to be taxed againſt an exe- 
cutor as damages. 774 
A writ of inquiry in the preſent tenſe, as 
the declaration, held good. 802 
Damages in covenant for not repairing 
muſt be the ſum neceſſary to put the 
tenements in repair, though they are 
damaged ſince the action brought. 803, 
1146 


plied to the putting the tenements in re- 
air. 1126 


as laid in the declaration, Sc. extended 
to a time ſubſequent to the action 
brought. | 
In caſe fer a falſe return of non eſt inventus 
to a capias ad ſatisfaciendum the wh ole 
debt given in damages. 1411 
See Coſts, Erroz, Fozgerp, Return, 
Scire factas, Tender. 


Date. 


A deed 1s declared upon as bearing date 


be dated 1701. this variance was pleaded 
in abatement and over-ruled. 791, 795 
The words anno domini omitted, and ſup- 
plied by intendment. 791, 795 
A datu is the ſame as cum datu, but not 4 


die datus. 1242 
See Award. 
Daps in bank. See Certiozart, Re- 


turn. 


| 


Damages for not repairing ought to be ap- | 


| 


A judgment reverſed, becauſe the damages, | 


& Debt. 
The plaintiff has election, to fue for the 


penalty of a penal bill, or for the no- 


ney covenanted to be paid. Page 814 
On a covenant to pay money for goods 
fold, the plaintiff may have debt or co- 
venant at his election. warts 
On debt on a bill for goods fold, the plain- 
tiff may enter a remittit for what he has 
demanded more than is due. 816 
Debt will lie againſt the party contracting, 


for nurſing an infant. 842 


Debt or indetitatus aſſumpfit will not lie for 


goods laid to be fold to a third perſon. 


761. 
Debt or indebitatus aſſump t will not lie for 
money won at play, or upon the accep- 


tance of a bill of exchange. 1025 
See Aſlumplit, Damages, Fees, Bent. 
Declaration. 


Muſt be delivered to the defendant's attor- 
ney, if he can be found, Sc. and if it 


be left in office, it is only delivered from 
the time that notice is given to . de- 


fendant or his attorney. | 


> They 
See Aﬀion, Amendment, Bail, Bills 


; Of exchange, Certainty, Ejeck⸗ 
1382 


ment, Expoſition, Gaming, In⸗ 
tendment⸗ Pleading. 


Deeds. 


A writing required by a ſtatute, &c. to be 
ſigned and ſealed, ſhall not be intended 
a deed, nor need be pleaded with profert 
in curia. 763, 967 


The omiſſion of Agillatum in the profert of 
13 Will. 3. and upon oyer it appears to| 


a deed cured by Pn over, or. by 
verdict. 115 
Scriptum does not import a deed. 1206 


In covenant upon a writing made at We/ſi- 


minſter, &c. the defendants pray cer, and 
plead over, and the writing upon the oyer 
concludes, in witneſs whereof we have 
ſet our hands and ſeals ; judgment for 


the plaintiff reverſed, becauſe the wri- . 


ting does not appear to be a deed, 1 536 


See Date, Evidence, Pleading. 
10K Deer⸗ 
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Wo Table of the Principal Matters 


r nr 


| Deer-fealing. ; 


How the executor ought to proceed, where 
the informer dies before execution. 


Page 768 
Conviction quaſhed, for not ſhewing that 
the place was incloſed. 791 


The ſtatute 3 & 4 Will. & Mar. c. 10. 
extends to aiders and abettors. 842 
On a warrant upon a conviction the con- 
ſtable may ſell the diſtreſs. 990 
On a conviction, if goods cannot be found 
to ſatisfy the whole penalty, they cannot 
be ſeiſed for part, and corporal puniſh- 
ment inflicted for the reſidue, upon one. 
conviction. | I * 


See Execution. 
Dekault. 


By the defendant at mf Prius cannot be 
waved by the plaintiff 1 in a * ac- 
tion. 


924 
No judgment 1 the defendant by 8 


fault, after illue joined. 925 
See Repleader, 
Demand. See Detainer, Bent. 
Demurrer. 
With caret forms for cauſe, is general. 
„ 


Leave to diſcontinue denied by the court, 
after a rule for judgment upon a de- 
murrer. 856 
Demurrer in bar to a plea in chemo 
and joinder in demurrer, makes a dit- 
continuance. 4 SOIL. 
A demurrer as in abatement to a. replica- 
tion to a plea, in bar, held not to be 
a diſcontinuance, though the plaintiff 
might have taken judgment by nil dicit. 


1023 
A demurrer confeſſes only what is well 
pleaded. 1056 


A demurrer after ifſue joined, a diſconti- 
nuance. 1483 

A defendant demurs to a ſcire facias as a 
declaration, and the plaintiff in joining 
in demurrer inſiſts that his writ is good; 


5 * 


—p— 2 95+ ——ü— n 


| 


and judgment for the plaintiff 1 


Hage 1504 
* 


See Continuance El * 
and ſubſtance, ent 


Departure. 


A declaration grounded upon a fact at 
common law cannot be maintained b 
replication of a cuſtom or ſtatute. 861, 

| | 86 

In treſpaſs, where the day is made material 
by the plea, the plaintiffs laying an- 
other day in his new aſſignment 1s no de- 
parture. 1013 


No capias againſt the principal, pleaded 


by the bail; a rejoinder, that a writ of 
error was brought by the principal be- 
fore the capias ſued out, is a departure, 

1258 


Plea of conditions performed, rejoinder of 


matter that goes in excuſe for not per- 
forming, is a departure. 1449 


Depoſit. See Ballment. 


Deprivation, See Ecleſiaſtical per: 


Deputy. 


A gaoler ſhall anſwer for his deputy civil- 
ly, but not criminally, unleſs. he con- 


ſents to his acts. I _ 
See I ma courts. 
Deſcent, See Devile. 
Detainer and detinue. 
A carrier may detain for his hire. 751 


A carrier may detain for his carriage a- 
gainſt the right owner. 7867 
That the avowant made no demand, is no 
plea to an avowry of an innkeeper for 
detaining a horſe. ibid. 
An innkeeper may detain a horſe brought 
by his gueſt againſt the right owner. 


ibid. 


An innkeeper who juſtifies the detaining a 
horſe for his keeping, need not ſnew 
that he received him of a gueſt. 868 


Deva- 


3 
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contained in the SECOND VOLUME, 


e 
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Dedaſtabvit. 
Devile, 
Lands are deviſed to one of the coheirs, he 
takes the whole by the deviſe, and no 
part by deſcent. Pape 829 
Tenant for life, remainder to her younger 
ſon in tail, remainder to herſelf in fee, 
gives to her younger ſon all her right 
and intereſt in what ſhe holds by leaſe, 
and alſo the premiſſes intailed ; this will 
pals a fee. 1 
Deviſe to A. and B. of intent that they per- 
mit C. to receive the profits during his 
life, and after his deceaſe ſhall ſtand ſei- 
ſed to the uſe of the heirs of the body of 
C. with power to A. and B. to make a 
jointure to the wife of C. gives an eſtate- 
tail executed to C. 37 
An action lies for a legacy deviſed out of 
aaa SY 
A mortgage 1s but a revocation pro tanto. 
A deviſe to J. S. and his brothers father 
ſively for their lives (without expreſſing 
the order of ſucceſſion) with condition 
that the tenement be not entred upon 
till a month after marriage. 1312 
Deviſe of all the reſt of his eſtate, ſubject 
to debts, gives the inheritance. 1325 
Deviſe of all the reſt of his eſtate, in a 
will that mentioned fee-ſimple lands be- 
fore, will paſs an inheritance. ibid. 
Deviſe to A. and after the deceaſe of A. to 
the heirs male of his body and his heirs 
for ever, gives an eſtate- tail to 4. 1440 


Deviſe to A. and his heirs lawfully begot- 


ten, that is to ſay, to his firſt, ſecond, 
Sc. ſons ſucceſſively, &c. gives A. but 
an eſtate for life. 1561 


' Diſcontinuance of eſtates. 


Tenant in tail conveys by bargain and ſale, 
covenant to ſtand ſeiſed, Sc. the eſtate 


continues, till the actual entry of the | 


J 
An eſtate made by tenant in tail to com- 
mence after his death is void. 781 


— GAG U U ũ AMI ADEN 0 ——— — — — 


See Executozs, Plead: | 


$21 | 


2 


| 


| An uſe ariſing out of the eſtate of a re- 
leafee to commence from the death of 


et" 


tenant in tail is not void. Page 782 
A. 1s tenant for life, remainder to B. fot 
life, remainder to the heirs of the body 
of A. a feoffment by A. is no diſconti- 
nuance, 855 


Diſcontinuance of proceſs. See Con- 
tinuance, Demurrer, Pleading, 
Replevin, Treſpaſs, 


|Disfranchiſement. See Corporation, 


Cuſtom, 


. Oiltrels, 


If the landlord does not remove the diſtreſs 
in reaſonable time, he is a treſpaſſor ab 
initio. . 

See Detainer, Fairs. 

Donative. See Eccleſiaſtical perſons. 
to be pleaded as aſſigned by the heir. 

gg . TS 

A recovery in dower will eſtop the tenanc 

a prior term in a ſtranger in evidence. 

Dower does not lie de tenemento. $384 

If any but the heir can plead touts temps 
pri, EO, id, 

See -Ejetment, Return. 


tion. 
| Chaplain extraordinary to the King 
fices, without a diſpenſation. 791 


archdeaconries and other eccleſiaſtical 
juriſdictions. 


Where the inhibition of the biſhop is re- 
turned in excuſe of not obeying a man- 


damus, the return muſt ſhew that the 


| 


place 


1424 


Cannot be decreed in Chancery, but ought 5 


and all claiming under him from giving 


1293 


hid. 
Eccleſiaſtical perſons and jurisdic⸗ 
has no privilege to hold two bene- 


The court will take notice of the limits of 


856 
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A Table of the Principal Matters 


= 


place where, Sc. is within the dioceſe. 
ö Page 1379 
Parſons of donatives are ſubject to the ec- 
cleſiaſtical juriſdiction in ſuits pro refor- 
matione for reading the ſervice wrong, 
Sc. but the ordinary cannot deprive 
them. 1205 


See Pꝛohlbition. 


4 Ejeſtment. 
The confeſſion of leaſe entry and ouſter 
confeſſes an entry for condition broken. 
Be EN 75 
789 


Ejectment will lie de minutis decimis. 


The plaintiff who has recovered judgment 


may enter pending a writ of error, but 
not by force. „„ 
A defendant in ejectment eſtopped by a 
recovery in dower from giving in evi- 
dence a term in a ſtranger. 1293 
The iſſue cannot be made up different from 
the declaration delivered to the tenant 
in poſſeſſion, except in the defendant's 
name. 1411 
Ancient demeſne may be pleaded without 


. effdavit. : 5 1418 
See- Certainty, Dower, Execution, 
Edd, Time. 2 5 | 


*  Eleſtion. see Parliament. 

e 

Ely has no pretenſe of being a 
= IP 


The iſle of 
county palatine. 


Entry. ee Ejetment, 


Erxroz. 


Error does not lie in the Exchequer cham- 
ber on a judgment de ſcandalis magna- 
Jum. | 9.054 

De proceſſ. ,adjudicationis executionis judicii, 
will not remove a judgment againſt bail 
upon a recogniſance. 823 

A judgment given after the return of the 

writ of error is not removed, and aul 


* 


| New bail muſt b 


% 


It is not aſſignable, that a juror who gave 


A warrant of attorney returned of a 


tiel record may be pleaded to a ſcire fa- 
cias quare executio non upon it. Page 1179 
Where a record ſhall be removed, notwith- 
ſtanding a variance in the ſtile of the 
court to which the writ of error is di- 
rected. | 1200, 1202 
One of the defendants brings a writ of 
error without the other; though the 
writ ſhall be quaſhed, the record is re- 
moved. 77 717 1403 
W Writ 
of error. 855 840 
Not putting in bail does not hinder the 
proceeding upon the writ of error. ibid. 
A writ of error does not abate by the death 
of the defendant after in nullo eft erra- 
tum pleaded. 1295 
A. ſcire facias on a judgment pending a 
writ of error is irregular, and to be ſet 
aſide on motion. tbid. 
What coſts ſhall be Ing a 
_ writ of error, 1403 
A ſham plea to a ſcire facias quare executio 
non, to compel the plaintiff to aſſign er- 
rors, ſhall be ſet alide, I414 
Error cannot be aſſigned both in fa& and 
in law. VV 
It is not aſſignable, that the original was 
returned by one who was not ſheriff. 
| 884 
n by 
not, 
885 
error, 


e in upon every ne 


given on quaſh 


r 
e 


21 08 
93 


It is not aſſignable, that the perſo 
whom judgment was given was 
Jane oy ns 
Granting oyer 1s not aſſignable for 
but denying it is. i 
Giving judgment of reſpondes oufter, where 
it ought to be final, is no error aſſign- 
able by the defendant. 1018 


e 


his verdict, was not returned upon the 
venire, where the venire is not returned 
to a certiorari, becauſe againſt the re- 
cord. : 3 1414 
It is not aſſignable, that the defendant died 
before the day of i prius, where he is 
recorded to have appeared. 1415 
A feme ſole after a writ. purchaſed againſt 
her marries before appearance, this will 
be no error in the judgment. 1525 
| 2 term 
ſubſequent to the placita is no error. 

| 1 1 4534 


If 


It. 


* . 


contained in the SE 


COND VOLUME. 


If the court may award. a certiorari ad in- 
Formandum conſcientiam after a releaſe of 
errors ill pleaded. Page 1005 


Want of original aſſigned for error is con- 


feſſed by a plea of a releaſe of errors. 
Ss 1048 


—_ 


Plea that a releaſe of errors was given of | 


the errors in another judgment. 1046 
On want of original aſſigned, the defendant 
takes out a rule for the plaintiff to re- 
turn his certiorari. 1156 


The entring a miſericordia againſt an in- 
fant is aided by 16 & 17 Car. 2. c. 8. 


| | 1284 
Want of a writ of inquiry is aided by a 
judgment by default. 1397 


The court will not reverſe a judgment as 
not being by original bill, without ha- 
ving it returned to a certiorai, that 

there is no bill. 8 1442 


Where it is returned upon a certiorari, 


that there is no writ of inquiry, the de- 
fendant in error may have another cer- 


Damages, Ejeckment, Fines, 

Jnvitmencs, Infants, Juferio? 

_ courts, I2uel tiel reco2d, {Ptead- 

ing, Recogiiſance, Surpiulage, 
Clartanre, Mrits. 


Elcave. 


Caſe for an eſcape upon an excommunicats 
capiendo. 5 Page 788 
A priſoner may be taken upon an eſcape 
warrant before the ſitting of the court, 
3 his name is in the day- rule that 
- | on = 
An eſcape warrant may be executed upon 
a Sunday. 5 
See Executozs, Return, 


Eſtates. 


A rent is granted to A. for the life of B. 
if A. dies, the rent ceaſes, and there can 
be no occupant. 1000 


tiorari, and get a writ of inquiry re- Upon what terms an eſtate at will may be 


turned. '- - 1476 


If a certiorari to verify errors bear teſte be- 


fore the errors aſſigned, the judgment 
ſhall be affirmed. 3 S564 
An intire judgment for ſeveral damages, 
and part of them erroneous, ſhall be re- 
verſed for the whole. 
A record returned to a certiorari contrary 
to the record returned before cannot be 
received. 1122 
A judgment reverſed for the abſurdity and 
prolixity of the pleadings. 1232 
An attorney and his wife ſue by writ of 
privilege, and have judgment by de- 
fault; the judgment was affirmed, be- 
cauſe the writ of privilege was not re- 
turned before the court of B. R. on a 
ana - 748908 
An award of execution upon a ſcire facias 
affirmed, and the judgment for damages 
occaſione dilationis executionis reverſed. 
1534 


The omiſſion of ex aſſenſu ſuo in the award 


of damages in a judgment in debt on de- 
murrer is error, but amendable in the 


court where the judgment was given. 19570 


1 


Attoznep, Averment, Bail, Coſts, 


| | 


determined in the middle of a quarter. 


J 
A copyholder ſurrenders to the uſe of him- 


ſelf for life, remainder to the uſe of A. 
and B. his wife for the term of their 
lives, and of the heirs and aſſigns of A. 
and B. and for default of ſuch iſſue, c. 
A. and B. take a remainder in fee. 1144 
Difference hetween the ablative caſe and 
the genitive as to the limitation of en- 
my. 


1133 
See Deviſe, Diſcontinuance,Eſtoppel. 


Eſtoppel. 


In a ſcire facias upon a miſrecited judg- 
ment the defendant pleads nul tiel record, 
and it is found that there 1s ſuch a re- 


cord; he is eſtopped from ſhewing the 


variance afterwards. 1050 
An eſtoppel that creates an intereſt in or 
works upon the eſtate of the land, eſtops 
a Jury. . _ 
The heir in tail ſuffers judgment in a ſcire 
facias by default, he is eſtopped to claim 
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1028 


the benefit of the entail. ibid. 
In what caſe eſtoppels muſt be pleaded. 
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In debt "Ty rent, where the plaintiff d de- 
clares upon a demiſe by indenture, the 
defendant cannot plead nil habuit in 
 fenementis; and it is ill upon demurrer, 
without replying the eſtoppel, becauſe 
that appears upon record. Page 1551, 
TIS | 


A defendant, who has pleaded a miſnomer | 
in abatement, is eſtopped by his plea to | 
deny that name in another action or in- 


dictment. _ 1308 
By a recogniſance to a corporation the de- 
fendant is eſtopped to ſay they are no 
corporation. 1535 
An aſſignee of the reverſion ſhall have the 
benefit of the eſtoppel againſt a leſſee | 
by indenture. 1931 


A leſſee by indenture cannot plead il ha- : 
buit, &c. ſpecially, without admitting | 


an intereſt, ibid." 
See Oower, Ejetment, Evidence, 
Fines, Return, Qerditt, 


Evidence, 
Of the truth of ſcandalous winds given in 
mitigation of damages. 831 


A rule to produce the caſn book of the 
India Company, and the transfer book 


of bank-ſtock, at a trial. 857 


Where a bond need not be given in evi- 


dence, ſpecification need not be proved. 
852 

The hand of a ſervant that is dead to a de- 
livery book is good evidence of the deli- 
very of goods. 873 
The ſeal of a competent court of juſtice, 
as of the eccleſiaſtical court to a probate 
of a will, or of a court of admiralty, Sc. 

18 concluſive evidence as to the property. 


893, 936 


Rule to produce corporation books denied 


to a proſecutor upon the teſt act. 927 
Depoſitions of a witneſs read, who was be- 
come blind, and had referred to his ren- 
tal, and the witneſs alſo examined to 
what he remembred. e 
A deed of intail proved by an inquiſition 


Paſt mortem finding it in haec verba. 


1292 
Indorſements on a bond by the obligee, of 
payment of intereſt, allowed to be given 


| 


| 


| 


7 


| 
- 
1 
t 


| 
j 


in evidence by his 3 — to wke 
off the parts ms from the length of 
time. Page 1371 


An admittance of a Fremen written two 


months after the time, and not ſigned, 

Sc. not admitted in evidence. 1446 

See Adminiſtratoz, Limitation, Slan⸗ 
der, Trepaſs, Wills, Uiitneſs. 


Exciſe, See Conviitions. 
Ercommunication. 


Biſhops ſubject toexcommunication, and to 

the writ of excommunicato capiendo. 817 
After pardon of the contempt the defen- 
dant 1s . not ſubject to impriſonment, 
though the promoter has an intereſt in 
the coſts. 818 
Significavit for non-payment of coſts in 


3 cauſa officii ſive correctionis, ill, 


and quaſhed. : 817 

See Eſcape, Pabeas cozpus. 
Execution. 

| Levari facine lies for the penalty on a con- 

viction of deer-ſtealing. 768 


An Habere facias poſſeſſonem cannot be ſued 


out a year after judgment in ejectment, 
without a ſcire facias. 807 
Where one of the plaintiffs or defendants 
dies after judgment, execution may be 
ſued upon ſuggeſtion of the death. 808 
A fieri facias bearing teſte before the de- 
fendant's death may be executed upon 
che goods in the hands of the executers. 
850 

A fieri facias out of the Common Pleas is 
executed before error brought, the Com- 
mon Pleas ſhall award the venditioni ex- 
ponas. 990 


By ſeiſing goods on a Feri * the IS 


18 diſcharged, and payment to the ſheriff 


is good. 1072 
Seiſing goods on a eri ſacias will not diſ- 
charge a co-obligor, unleſs the goods 


are ſold, and the plaintiff ſatisfied. ibid. 


The ſheriff may ſell goods ſeiſed on a fert 


facias, after he is out of his office, with- 


out a Venditiont expouas. 1073 


1 — A 
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n in the SECOND VoLUmE. 


A feri facias may y be executed ah the 
death of the plaintiff. 
An elegit ſued — by an executor cannot 
be executed on behalf of an adminiſtra- 
tor de bonis non. ibid. 
The ſheriff is bound to anſwer the return- 
ed value of the goods, though they are 
afterwards reſcued. 5 
After an elegit executed upon goods, and a 
return that the defendant has no lands, 
the plaintiff may have the body in exe- 
cution for ** remainder of his ey 


See Alets, Ba Deer ſtealing, Join: 
tenants, Hotice Scire factas. 
Executoꝛs. 


Where one appears, and the reſt make 
default, upon the return of the capias, 
Sc. the plaintiff ſhall have his judgment 
againſt all, but for the coſts only againſt 


him that appears; and all muſt join in 


error. 870 
An executor may have an Aſtin againſt | 
an adminiſtrator, againſt whom his teſta- 
tor recovered judgment, for a devaſtavit | 
in the time of the teſtator. 973 
An executor may have an action for an eſ- 
cape out of execution in the time of the 
teſtator, but he 1 2 chargeable for an 
kEeſcape. ibid. 
Where an executor brings an action that 


will lie in his own right, though he 


names himſelf executor, he need not 
make n of the letters teſtamentary. 
1213 


If a grant of all goods will paſs goods 
which the grantor hath as executor. 1306 


A joint executor charged with pay ment of 
a legacy out of his moiety of the ſur- 
plus, though he had left the money in 
the hands of the other executor, from 
whom the legatee had received intereſt, 


as well as a dividend out of his eſtate | 


after he became bankrupt. 1320 
In a ſcire fieri inquiry on a judgment reco 
vered by an executor, there is no need to 
aver, that his teſtator was dead; nor need 
it be returned, that the jury were ſworn 


de & ſuper Praamiſi +» - 11895 


Page 1073 


— 


An executor ſues on a bond given to 1. 
teſtator, and aſligns a breach in his own 
time; he ſhall not be liable to colts, 

Page 1412 

See Adminiftratoz, Cofts, Damages, 

Deer⸗ſteallng, Erecurton, Jeo- 
kalles, Intendment Joining in 


ation, Limitation, London, 
fa” Auer {mpedit, Re- 
ales. 


Expoſition of wozds and ſentences. 


The words ea occafione will ſupply the want 


the priſon of the King's Bench 1 in a ſcire 
facias againſt bail. . 
An agreement to pay ſo much for every 


any thing due for fifty ſtacks, without 
the words ſecundum ratam. 815 
A viz. rejected in a reddendum, becauſe 
repugnant. 819 
Where a viz. ſhall be explanatory, and 


Praedict. in an information, relating to the 
county, where ſeveral counties are men- 


Praedict. ſhall refer to the perfon named 
before, that is meant in common under- 


ſtanding 
ſame name. 10 
Praedict. in an order or indictment does 


margin, as it does in a declaration. 1304 
Treſpaſs for breaking the plaintiff's cloſe, 
and taking goods there found, and alſo 
taking and carring away ſo much ground 


mages judgment arreſted, becauſe it did 
not ſufficiently appear, that the firſt 


that an election would be made on the 
ninth of December then next following; 
the word [next] refers to the day, and 
nat to the month. 905 
Gilda mercatoria, a corporation. 1134 
Expreſſio eorum quae tacite inſunt will have 


is expreſſed, but may control a ſubſe- 


dquent clauſe. 8 — . 


In 


of corum ipſo rege in the deſcription of 


hundred ſtacks of wood will not make 


may contain an averment. 1271 
tioned before, uncertain. 886 
though there is another of the 


not refer to the county mentioned in the 


wheat of the plaintiff's; after intire da- 


goods were the plaintiff's. 890 
Proclamation made the fourth of December, 


no operation upon the clauſe wherein it 
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A Tablt of the Principal Matters 


— 


115 a declaration againſt a priſoner in cu- 
ſtody of a ſheriff by virtue of a latitat, 
de placito quod reddat ei, Ec. theſe laſt 
words ſhall be referred to the latitat, fo 
as to ſhew it to be at the ſuit of the 
plaintiff according to the act of parlia- 
ment. Page 1362 
Articles of a horſe race to ride ine flagello 
et baculo vel aliis armis, the whole ſen- 
tence is disjunctive. 1367 
Quoddam, the ſame as aliud. 1522 
See Aﬀuinplit, Award, Certainty, 
Conditions, Deeds. Indidments, 
Latin, leading. Statutes, Sur⸗ 
plulage, Time. 


Extinguichment. see Preſcription. 


Fairs and markets. 


OO D S are brought into a market, 
the owner of the ground cannot di- 
ene them damage feaſant, becauſe ſtal- 


3 Sc. is not tendered. 1590 
1 alle tokens. See Juditments. 
Fees, 


Debt lies for the ſheriff's fees for executing | 
an "_- 1212 


FJelonp. 


A mifpriſion or a treſpaſs } is merged in fe- 
lony. | ; 981 
See Acc eſſoꝛp. 


. 
A man may be Sand to repair fenſes, 


nnen ſhewing a preſcription or tenure. 
804 


See Diſcontinuance, — 
— 


N fine levied to a ſtranger may extinguiſh 


Feoffment, 


| 


* —— ...4 


a a right, but cannot increaſe an eſtate. 7 82 
| | | | 


bh. em 
* 


If a fine is acknowledged before comemiſ. 
ſioners in the country in the vacation, and 
the conuſor dies before the term; though 
no writ of covenant was ſued out, or 


King's ſilver entred, the court will per- 


mit the conuſee to enter the fine as of 
the term preceding. Page $50 
Reverſed for the death of the r be- 
fore the return of the writ of covenant. 
872 


F oxcible entry. 


Reſtitution ſhall not be granted after three 
years. 1011 
On a plea of three years poſſeſſion to an 
inquiſition of forcible entry removed by 


certiorari, the defendant, if it be found 


againſt him, ſhall pay coſts. 
See Ejeckment, Jnditments, 


Foxgery. 


1036 


| Indi&tment for forging an aſſignment of a 


term, muſt ſhew that the aſſignment 


was ſigned, or that it was a deed of af- 


ſignment. 921 
Indictment for forging an aſſignment of a 
leaſe muſt aver that there was a leaſe, 
and not with a teſtatum exiſtit, Sc. ibid. 
Forgery of an order, or acquittance, an 
offenſe puniſhable at common law. 1464 
In forgery of a diſcharge, it is not neceſſary 
to ſhew how the defendant was bound, 
1468 

There is no neceſſity to lay a publication 
in an information for forgery. 1469 


How the double coſts and damages can be 


aſſeſſed, where a man is . of for- 


gery purſuant to g Eliz. c. 14. upon an 


indictment. 1523 


| See Cettainty. 


Fomn and ſubſtance, 


The omitting profert in curia of a deed, 
ſubſtance. 762 
Pleading that he was ſeiſed by force of the 
ſtatute of uſes, where the conveyance is 
at common law, is form. 802 
The omiſſion of contra pacem in treſpaſs is 
E but aided We verdict. 985 
Matters 
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„5 


II 


Se 
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Matters of form may be taken idyantage | 


0 Sec General iſſue, Jeokailes. 


: In conſideration that the plaintiff would let 


All the lands in England were of that na- 


| Lands in Kent ſhall be preſamed gavelkind, 


contained in 77 SE 


conD Voruns 


of on a general demurrer to pleadings 
in abatement. _ Page 1015 


Frauds and ſfatute of frauds. 


his horſe to J. S. Sc. is within the ſtatute; 
otherwiſe if it had been, in conſideration 
that he would let J. S. ride the horſe. 1085 
A promiſe to pay, in conſideration that the 
plaintiff will forbear to ſue a debtor; 
within the ſtatute. 1087 


See Aſumplit, Debt, 


Game. 
A Conviction upon the game acts muſt 


aver the want of the qualifications 
particularly. 1415 


Gaining. 

In an action for money won at play the 
firſt count was laid properly upon mu- 
tual promiſes, and the ſecond count was 
cumque etiam ad ludum praeaittum lucri- 
fecit, Cc. without a conſideration; af- 
ter verdict for the plaintiff, judgment 
— 5 19 

See Debt. | | 


Gav elkind. 


ture before the conqueſt, and deſcended 
to all the iſſue. 1024 


unleſs 1 are proved to be diſgavelled. 
1292 
General ifſue, 

If pleading matter that amounts to the 
general iſſue in rover, be matter of form 
or ſubſtance. | 1 

See Adminiſtratoz, Common, Cape. 

ration, Pleading. 


Good behaviour . 


Commltaent 701. want of Genie 57 EY 


hs muſt be made preſently. Page 
1030 


Ozant. See Coppozarion Executoꝛs. 


Euardian, 


A child taken from the guardian appointed 
by the ſpiritual court, upon the return of 


guardian appointed by the father. 1334 


Wh. 


Þabeas toꝛpus. 
A Priſoner in execution upon a ſentence 


over to the King's Bench on a habeas 
corpus, unleſs a plea be depending againſt 
him; and the like upon an excommuni- 
cato capiendo. 789, 790 
Plea put in by a priſoner brought * by 


Habeas corpus ad teftificandum for a priſo- 

ner in execution. „„ OWER 

See e Guardian, Inferio courts, Pat⸗ 
llament. 


Hackney coaches, 


Letting horſes to be uſed with a gentle- 
man's coach is not within the act for li- 
cencing hackney coaches. 1214 

A ſtage coachman ſetting a paſſenger 
down, before he gets out of the bills of 
mortality, and taking his fare for the 
whole ſtage, is not within the acts for 


heir. See Aſlets. Bozough Englif 
a Devile. 1 


 Homine replegfando. 


Two plaintiff may join in the frſt writ 
Binding to the good behaviour the proper 
puniſhment for ſcandalous words of ma- 


and the alias, which are vicontiel; quaere 


giſtrates. 778 


6 Addition 


good behaviour for words ſpoken of a 


a habeas corpus, and delivered to. the 


of the admiralty ſhall not be turned 


habeas corpus. 817 


licencing hackney coaches. 1306 


of the pluries. - . 
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A Table of the Principal Matters 


Addition of the defendant | is not neceſſary, 
| becauſe, the proceedings are upon the 
Pluries, and not upon the original. Lage 
| > ac? 
See Abatement. 


| Honours. 


Names of dignity, as baronet, Sc. are ne- 
ceſſary additions. 859 
A baron called by writ may be named 
© eſquire, Sc. otherwiſe of a baron created 
by patent. ibid, 
The beginning of ſeveral degrees of peer- | 


age, ibid, 


Robbers aſſault a man ia the hundred of 
A. and carry him into the hundred of B. 
and there rob him; the hundred of B. 
is liable, 826 
A man is aſſaulted in the highway, and 
carried into a houſe and robbed there, 
he has no N againſt the hundred. 

| 828 

The hundred are anſwerable for a robbery 
in a coppice out of the highway. 829 


See Intendment, Pleading. 


Jeokailes. 


EBT by an adminiftrator in the deer 
et detinet, cured by pleading over, 
or by a general demurrer. 
Cured by a judgment by confeſſion. 1513 
See Amendment, Aflumpſit, Bail. 
Bilis of exchange, Certaintp, 
Continuance. Fozm and ſub⸗ 
ſtance. Over, Trelpals. 


A! moarlance. See Oper. Hꝛivilege. 
Indebitatus aſſuinpſit, See alfumpfit. 
Indidtments and inquiſitions, 


An indictment does not lie for entertaining 
vagrants., 790 


Indictment for words quaſhed. 857 


J 


"TIES 


Indictment does not lie For a treſpaſs pu- 
niſhable in a particular manner by ſta- 
ue, | Page 991 
Indictment does not lie forſcandalous words 
| ſpoken of a mayor. 1029 
A challenge by words is indictable. 1031 
Indictment does not lie for inticing away a 

ſervant, —— it lies for taking away a 

ſervant. 5 
Indictment does not lie for being a bawd, 

but for keeping a bawdy-houſe. 1197 
Two different batteries on different per— 


1972 
Two perſons may be jointly. indicted of 


extorſion, or maintenance. 1248 


Judgment upon an indictment againſt a 
| tenant at will, for not repairing a houſe 


which he was obliged to repair 7atione 
fenurae. 856 
Indictment for cheating a man of money, 
pretending to aſſiſt him in procuring an 
office in the land bank, whereas there 
was no ſuch office refuſed to be quaſh- 


ed. 865 
For taking tickets, without * from 
whom, quaſhed. 890 


Indictment for not repairing the pavement 
before his houſe, quaſned for not ſhew- 


cauſe it did not appear of what neigh- 
| bourhood the jury were. 926 
Indictment for receiving money as being 


falſe token, quaſhed. 1013 
Indictment for exercifing a trade, Ec. 


Indictment for exerciſing a trade, Sc. may 
be found art & ſeſſions of a borough. 

1039 

Indictment for exerciſing a trade, c. 

quaſhed, becauſe rhe caption was prae- 
ſentant _ inſtead of Herne 
101 


mon {cold reverſed, becauſe the word 
_ uſed was 7:xa, for rixatrix. 1094. 


Inquiſition quaſhed, becauſe it.did not ap- 


and for want of the words proborum et 
legalium hominum in the caption. 


ſons cannot be joined in one indictment, 


ing that he was obliged to repair it. 922 
Inquiſition of forcible entry quaſhed, be- 


ſent by another perſon, but without any 


quathed for want of contra pacem. 1034 


Judgement upon an indictment of a com- 


pear for what county the coroners were, 


1305 
In 
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In an 1 indictment For a miſdemeanor in re- 


aver, that the principal telon cannot be 
taken. Page 1370 


a miſdemeanor will not vitiate. 


879 


Contra pacem difti nuper regis refer to the 


King in whoſe reign the offenſe was com- 
mitted. ibid. 
In information for ſubornation of perjury, 
if one of the aſſignments is good, and 
the defendant is found guilty, he ſhall be 
puniſhed. 887 


The inducement in an indictment may be 


laid with quod cum. 921 
A man cannot plead over, but in caſes of 
treaſon or felony. 922 


After a verdict, a man cannot plead that 


indictment depending, but muſt plead 
auterfoits acquit. ibid. 
An indictment removed by the proſecutor 
cannot be carried to trial by the defen- 
dant without leave of the court upon 
motion. > 1083 
Indictments for t againſt a ſtatute 


muſt conclude contra  formam ſtatuti. 


1104 

Indictments for uſury, and upon ſeveral 
ſtatutes, cannot be taken at the quarter- 
ſeſſions, I144 


Indictment for a fact that is a nuſance at 


common law, and concluding contra for- 
mam ſtatuti, where the penalty inflicted 
by the ſtatute is not recoverable upon an 
indictment ; the contra formam ſtatuti 
ſhall be rejected as ſurpluſage. 1163 


Indictments reciting convictions, may ſet 


them forth ſhortly. 1196 
Indictment for diſobeying an order of ju- 
ſtices, muſt find pofitiwely that ſuch an 


order was made, and not by way of quod | 


cum. 1 
After coſts taxed by the maſter, the proſe- 
cutor ought not to move to aggravate 
the fine. 854 
See Addition. amendment, Iverment, 
Baͤſtardy. Bꝛibery, Badges, 
Certainty, Certiozari. Conſpt: 
racy, Erecutozs, Expoſition, 
Fo2gery, Jufants, Juſtices, Judg- 
ments, King, Latin, Mulance, 
Derjury, Riots, Trades, Trial, 


| 


ceiving ſtolen goods, there is no need to 


* 


The word proditorie in an information for | 


Qartance, Uenue, Way. 8 


— ] 


Juducement. Sec Indickment, bien. 
mn - 


Inka "ts, 


Appear in the crown-office by attorney to 
informations for riots, £&c. Page 1284 


See Age, Appeals, Time. 


J nferloꝛ courts, 


Attachment againſt a ſteward for ſitting 
Judge in his own cauſe, or for miſde- 
meaning himſelf between parties. 766 
In caſe for negligently keeping a horſe 
within the juriſdiction, by which he was 
abuſed, the abuſe need not be ſnewn to 
have been within the juriſdiction. 796, 
1040 

Ought to give cache expreſs upon the 
point in iſſue, that the plea is ſufficient, 
Se. 822 
The ſeveral ſorts of inferior juriſdiction, 
conuſance of PO and exempt juriſ- 
diction. 836, 837 
The judgment of an inferior court muit 
be entred, per eandem curiam. 895 
A habeas corpus does not remove the cauſc, 
as à recordari or certiorart do, and the 
plaintiff may vary in his declaration, 
but then he diſcharges the bail. 1102 
Judgment of an inferior court reverſed for 
want of the averment, that the cauſe 
was within the juriſdiction. 1310 
A court held before the under-ſteward ſe- 
cundum conſuetudinem, Sc. without ſet- 
ting forth the cuſtom, and well. 1 543 
De placito tranſgreſſions is ſufficient in a 
plaint, without vi et arms. 1344 
The value received in a promiſſory note 
need not be averred within the juriſ- 
diction, nor the monies due in a ſtated 
account. 1555 


See Abatement, Appearance, Ball. 
Jngrolling, See Certainty. 
Inntzeeper. See Detainer. 


Inquiſition and fngufry. See Da- 
mages, Indickments, Return. 


Inſurance, 


p = 
erty eter 


93233 


day, if the contrary is not averred. 829 


A promiſe, in conſideration that the plain- 


. Table of The Principal Matters © 


i 


Jaſurance. | 


A ſhip is ſeiſed by the government, and 


converted into a Greſhip ; if the inſurers 
are liable. Page 840 
A deviation after a damage happening will 
not diſcharge the inſurers from the da- 
mage that happened before. ibid. 
'That a ſhip was loſt by the fraud and neg 
ligence of the maſter, is a good aflign- 
ment of a breach of a policy, which i in- 


ſures againſt the barretry of the maſter 


and all other dangers, Sc. 1349 
Intendment. 

The meaning of certainty to a common in- 
tent. 765 


A robbery ſhall be intended againſt the 
hundred to have been committed in the 


A covenant or promiſe to enter into bond, 
that the obligee ſhall enjoy certain land, 
or for payment of money, ſhall be in- 
tended ina ſum to the value of the land, 
or double the money. 1078 


tiff would deliver up a bond; it ſhall be 
intended to the obligor, and not to the 
defendant. 5 1126 


"A promiſe made, ſhall be intended to the 


plaintiff, 1127 


Priſona . . noſtri ſhall be | 


intended the priſon of the King's Bench 
ina recogniſance of bail taken in B. R. 
II 
In an action fot turning he plaintiff out of 
his ſervice contrary to his promiſe of 
continuing the plaintiff fo long as the 


defendant ſhould be paymaſter, it ſhall] 


be intended that the defendant conti- 
nued paymaſter. 3402 


An executor brings debt for rent incurred | 


in his own time on the deruiſe of his 
tetator ; after verdict it ſhall be intend- 
ed, that his teſtator's eſtate was a term, 
Se. — 
Sec Aſſuvmſit, award, Certaintp, 
Convicktons, Date, Qerdit, 


—— . 


_— 
_— 


6 


Joining in action. 
A man cannot join a demand in his own 
right with a demand as executor. Paye 
841 
Where an action of treſpaſs may lie 55 a 
matter jointly with others, which could 


not be maintained ſingly. 1032 
Two cannot join in an action for entring 
the houſe of one of them, and taking 
| the goods of both. - 1381 


giando, 
= Joint and ſeveral, 


Whenever two perſons are named, it is 
. underſtood of chem Jointly. 


1203 
A releaſe by A. and B. is joint and ſeveral, 


119 


99 
See Bonds, Certiozart, Indicments. 


Jofntenants and tenants in common, 


trade the ſheriff can ſell no more than 
See Limitation. 
True. See General tue. 


| 


Iſſue joined, See Demurter, 5 
Judges. 
An action does not lie againſt a judge for 
what he does as judge. 767 
See Niſi plus, Monluit, Warrants, 
Judgments. 
Regularly entred after the defendant's 
death. 3 766, 849 


Entred on a warrant given by a priſoner 
without the preſence of his own attor- 
Rews 797 

A plaintiff may have leave to enter a judg- 
ment upon a warrant, though the war- 
rant be revoked. TE ]“ö[ön'l 


See Baton and keme, Pomfune reple- 


On an execution againſt one partner in 


his moiety of the goods. 871 
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COND VOLUME. 


A roll of a judgment refuſed to be re- 
ceived, becauſe not brought in till after 
the eſſoin day of the ſubſequent term. 
5 | Page 850 
Where the plaintiff appears by attorney as 
of the ſame term, the court will not ſtay 
the judgment, on a ſuggeſtion that he 
haas been dead ſome time. 869 
Where the cauſe of action is fully con- 
feſſed, and the matter of the plea is ill 
in ſubſtance; judgment ſhall be given 
for the plaintiff notwithſtanding a ver- 
dict for the defendant. 924 
A capiatur need not be entred, where the 
fine is taken away by the ſtatute. 927 
A fine ought not to be ſet in the priſoner's 
8 1 
In entring judgments upon demurrer in 
debt in C. B. they give the coſts in the 
name of damna pro detentione debiti. 
8 1047 

Judgment may be arreſted after judgment 
by nil dicit upon an indictment, but not 
after a judgment upon demurrer. 1221 


In what caſes after an interlocutory judg- 


ment againſt one defendant judgment 
ſhall be arreſted upon the acquittal of 
another defendant. e 
See Aſſets, Covenant, Default, Er- 
ros, Executozs, Inkerioz caurts, 
Latin, Mul tiel recozd, Trel⸗ 
pals, . 


Jurisdittion. See Inkerio: courts, 
Pdohibitton, 


Juſtices of peace, 


The King's Bench will take ſecurity for 


obeying an original order, that 1s not re- 
moved before them ; but not for an or- 
der confirmed there, becauſe an attach- 
ment lies. _ 858 
An order of ſeſſions to proſecute a man as 
a common harretor at the charge of the 
county, quaſhed. 871 
A mayor is not a juſtice of peace, without 
a particular grant in the charter. 1030 
A conſtable of a hundred is obliged to 
execute a juſtice's warrant on a convic- 
tion of deer-ſtealing. 1190 


r 
» 


A conſtable may be indicted for not return- 
ing a juſtice's warrant. Page 1191 


Juſtices of peace cannot command the 


ſheriff, but where they have ſpecial 


power. 1192 


- 


An order of two juſtices quaſhed, becauſe 
it was, doth adjudge, inſtead of, do ad- 


Judge. 
Juſtices of peace may appoint a ſeſſion 
without a precept, but people are not 


compellable to appear at it. 1238 


The juſtices in ſeſſions have a diſcretionary 
power of ſuppreſſing alehouſes, without 
ſhewing any cauſe or miſdemeanor. 


5 I 303 
See Apprentice, Baſtardy, Certiozari, 
_ Labourers, Booz, Summons, 
Trades, Uagrants, Warrants. 


King. 
HE court will take notice of the 


out any averment. "T6 
Information lies for ſcandalous words 
ſpoken of deceaſed Kings, advancing 
' pernicious doctrine. „ 


See Bonds, Statutes. 
Knights, See Abatement. 


| Labourers. 


N order to pay wages in huſbandry 
and other monies, ſhall be confirm- 

ed, if it appear upon examination, that 
the other money was due for work in 

_ huſbandry. 820 


The ſtatute of labourers is extended to co- 


venant ſervants in huſbandry. 1205 
An order to pay wages quaſhed, becauſe 
made upon the ſervant's oath. 2649. 


Latin, 


Mereretur held the ſame as meruit after 
verdict. 835 


10 N Recu- 


death, or acceſſion of the King, with- 


„ 


of Table of the Principal Matters 


— 


Recupe -aret for recuperet in a judgment, 1 
Page 89 3 
In declaring upon a writ to elect burgeſſes, 


praccepit Tefers to the King. 907 
Apprenticus for apprenticius, ill. 1179 
At fi tor ac ſi allowed. 1183 


A verb in the ſingular number inſtead of 
the plural, ill. 1198 
Falſe ſenſe is not aided * a verdict as falſe 
Latin. 1223 
A judgment Werde becauſe the defen- 
dant was charged by a verb in the plu- 
ral number. 1383 
Indictment of treſpaſs for taking three 
heifers coloris brown, quaſned. 1394 
Dolia, Anglice tons. 1468 
Contrafecit. ibid. 
Auſtrialia for auſtralia in the name of the 
South-Sea company, bad. 1516 
Declaration on a bill of exchange pro va- 
lore in manibus, Ec. accommodatis de eo- 
dem querente, held good. 1542 
Fecit for fecerunt, in letting out a promiſ- 
ſory, note, ill. 1544 
Lecit for fuit in a | plea of privilege, 77 


N 

Sce Alfumpſit, Certainty, Conde 

tlons, Damages, — 
Latitat. 

The antiquity of that proceſs. 882 

See Limitatfon, 

Leaſes. 

Made before entry after a recovery are 

void. 853 


An office cannot be leaſed by parol. ibid. 


—_— 


A leaſe made by an attorney in his own. 


name is void, and the covenants to pay 
the rent are v od. 141 


Sce Eftates, Eſtoppel, Powers. 
Leet. 


An avowry for a fine in a leet need not 
aver it by the record. 1173 


Legacy. See Deviſe, Executozs. 


| 


4 
PII 2 


See Bonds, Fozcible entry, 


Limitation of adfons, 


A perſon who receives, a moiety of the 
rents for twenty years, gains no title 
againſt the right owner who receives the 
other moiety. Page 830 

The ſtatute of limitations muſt be pleaded, 


and cannot be taken advantage of from 


the matter appearing generally upon the 
record. | 838 
Non aſſumꝑſit intra ſex annos is not plead- 
able where the cauſe of action accrues 


after the time of making the promiſe. 
ibid, 


Clauſum fregit i in the Common Pleas held 


not to be a proper commencement of an 
action to avoid the ſtatute of limitations. 
880 

A writ ſued out and not returned, will not 
avoid the ſtatute. 885 
Prohibition to the admiralty for over-ru- 
ling aplea of the ſtatute to a ſuit for ma- 
riners wages. | 
The ſtatute of limitations is no bar to a 
matter meerly of admiralty conuſance. 


935 
Not guilty within ſix 88 is a bad plea in 


treſpaſs. 1099 
Where a promiſe is laid to the teſtator, and 
the ſtatute is pleaded, the plaintiff can- 
not give in evidence a promiſe made to 
himſelf, 
The ſtatute was not pleadable to a ſuit in 
the admiralty for mariners wages before 
3 & 4 Ann. c. 16. 1204. 
A proſecution 1n an inferior court removed 
by habeas corpus may be replied to a 
plea of the ſtatute of limitations. 1429 
In an action on a promiſſory note the ſta- 


tute is pleaded, and the plaintiff replies 


a ſuit in London pro diverſis pecuniarum 
ſummis prius debitis, c. for the fame 
cauſe. 1430 

A latitat may be replied to a plea of the 
ſtatute, without ſhewing a bill of Mid- 
Aleſex. 


London. 
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1101 


1441 
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To grant a licence to preach. 1206 


A peremptory mandamus granted, becauſe 
the return contained inconſiſtent mat- 


J 


8 1 
— —  ————— ———_——____ 


65 


_ 


ä Ow. 


COND VOLUME. 


contained in the SE 


London, 


The ancient method of chuſing aldermen. 
5 2 Page 1246 
The court of B. R. will not ſtay proceed- 
ing againſt a freeman upon the ſtatute 
erecting the court of conſcience, upon 
affidavit that the cauſe of action is under 
40 3. but it ought to appear upon the 
trial. 1504 
A loſs in a deceaſed freeman's eſtate, by 
the inſolvency of his executor, muſt be 
born by the teſtamentary part. 1330 


See Apprentice, Conſtable, Cuſtom, 
Limitation, Nulance, Trades. 


—. 


Maäͤndamus. 


FO reſtore the clerk of the butchers 
959, 1004 


company. 

To the company of gunmakers, to give a 
proof mark to a freeman, denied, be- 
cauſe they are no legal eſtabliſhment. 


| 


— — 


5 989 


A mandamus to {wear two church-wardens, 

a return that they were not duly elected, 
without ſaying nec aliquis eorum, Sc. is 
11]. 1008 


An officer at will ſhall have a peremptory 
mandamus, if an inſufficient cauſe of re- 


moval 1s returned. I240 


ters, though the ſeveral matters would 
have been each a good return by them- 
ſelves. 1244 
On a mandamus to reſtore a clerk of the 
peace, an order of removal is uncertainly 
returned; he ſhall not have a peremptory 
writ, while the order is in force. 1267 


. . 4 
After reſtitution on a peremptory manda- | 


mus the party may be removed for the 
former cauſe. 5 128 
A return, that the party conſented to be 
turned out, is not a good return of a 
reſignation. 14304 
A mandamus to a univerſity, to reſtore to 


Cannot be continued without two freehold 


a. 
_— 


A return of a deprivation from degrees, 


Sc. is not good, without a ſummons to 
8 Page 1348 
If non fuit electus be a good return to a 
mandamus to ſwear a church-warden. 
1379, 140 
Commiſſioners of ſewers return = = 
damus to make a rate, that they could 
not do it propter brevitatem temporis be- 
fore the expiration of their commiſſion ; 
Foo S, .. » 1479 
See Bꝛidges, Convitions, Cozpoza⸗ 
tion, Eccleſiaſtical perſons, 
J2ame, Return, Summons. 


Mano. 


ſuitors. 864 


Mariners. See Admiralty. 
' Maſter and ſervant, 


Difference between a ſervant, and an ap- 


prentice. 1117 
An apprentice muſt be bound and diſ- 
charged by del. lik. 
Trover does not lie for a negro. 1274 


dittments, Labourers, Pao. 
Milpꝛiſion. See Felony, 
Modus. 


To pay 2 5. in the pound of the true im- 
proved yearly rent or value of the land, 
Void. 1 1158 
To pay from April to November the tenth 
day's milk once ſkimmed made into 

| cheeſe, in lieu of tithe milk, if good. 


See Pꝛohibitian. 
Money. See Afſumpſit, 
Moztgage. See Devile. 


degrees. 1334 


Murder. 


See Bills of exchange, Carrier, In⸗ 


1171 
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4 gue hoe quod .. Jobannes, Sc. ill. 


A Table of the Principal Matters 


Murder. 


Killing a perſon aſſiſting a conſtable in the 
unlawfully impriſoning a ſtranger, man- 
ſlaughter. Page 1300 
Killing an officer acting irregularly, though 
the party did not know of the irregula- 
rity, or a thief whom the party took to 
be an officer, manſlaughter. 1302 
A. throws a bottle at B. and the blow is 
returned, they are parted, and an hour 
after they fight without any reconcilia- 
tion intervening, and A. kills B. it is 


murder. „ 
The ſeveral kinds of malice, that make 
killing murder. „ 


Where one man kills another, it is pre- 


ſumed murder, unleſs the ſuddeneſs of 


the quarrel appears. 1493 
The court are judges of malice, and not 
the jury. | 1493, 1584 


Where a priſoner dies by dureſs of the 


gaoler, it is murder. 1578 
Aiding or conſenting to a murder is matter 
of fact, and cannot be inferred from 
other facts in a ſpecial verdict, if it is 
not found. 1581, 1584, 1583 
Where the death of a man cauſed by a 
miſchievous beaſt will be murder in the 
owner, 2 RSS 


See Acceſſoꝛp, Certainty. 


Maine and miſnomer, 


: K* MAN ſued by the name of Jobs, 


leads in abatement, that he was 
beg by the name of Benjamin, abj- | 


1015 
In a plea of another name of baptiſm there 


15 no need to traverſe, Sc. 1016 


In what caſes a plea of miſnomer may begin 


with et praedidlus. 1 78 
In what manner a corporation muſt take 
advantage of a m:/romer in a mandamus. 
1238 


See Cozpozation, Eftoppel, 


Negros, See Maſter and ſervant, 


Jew aſſignment. Sce Departure. 


Neil dicit. See Demurrer. 
Niſi pꝛius. 


The foundation of the authority of judges 
of niſi prius. Page 1143 
See Dekault. | 


Monſuit. 


Proceedings in a ſecond action ſtaid until 
payment of che coſts of a former non- 
ſuit. "F808 

Motion to ſet aſide a nonſuit on the miſ- 
direction of the judge, denied. 1371 


- Notice, 


In what manner notice muſt be averred. 
1126 

Where a third perſon is named in the con- 
ſideration of an aſſumpft, of whom the 
detendant may inform himſelf, notice 
need not be given of performance. 1127 
Defect of notice aided by appearance. 


1240 
In what caſes notice is neceſſary, to puniſh 
a contempt. 1343, 1344 


Notice muſt be given of the execution of 
a ſcire fieri inquiry, but not of an elegit 
or extent. 1382 


See Covenant, 
Nul tiel record; 


If a judgment be reverſed after nul tie! re- 


cord pleaded, and before the day for 
bringing 1 it in, the record is ee ab 


Inilio. 1014 
See Eko, Eſtoppel, Pelbllege, Re⸗ 
 cognifance. 
Mulante. 

indiftinents for nuſances not to be quaſhed 
upon motion. | 1163 
Keeping hogs in Londen a nuſance at com- 
mon law. „ 


See Indickments. 


Occupant. 


* 


B during the King's nes 


% 


PW FIG 


COND VOLUME. 


— 
_— 


Occupant, See Copyhold, Eſtates, 


Officers and offices. . 


Motion to admit a chamberlain of 

the King's Bench priſon denied, be- 

cauſe the granting the office 1s inſepara- 
ble from the office of marſhal. Page 1038 
If judicial offices are ſaleable, that are not 
within the ſtatute of Edw. 6. 1245 


See Leaſes. 
Onꝛders. see Juſtices, Labourers, 


; Pooꝛ. 


Dutlawp. 
Where it may be pleaded in bar, and 
where in abatement. 1056 
Oper. 


Need not be given of a writing unneceſ- 


ſarily brought into court. 892 


An unneceſſary profert, as of a ſentence of 


the admiralty, will not hurt a good re- 
„ ibid. 
In B. R. oyer may be demanded of a deed 
after imparlance, but not in C. B. 970 


A defendant is not intituled to oyer of the 
writ after judgment of reſpondes ouſter, 

though in the ſame term. ibid. 
Omiſſion of per ſcriptum ſuum obligatorium 


cured by profert and cher. 1036 


An imperfect yer, if received, makes no 


varlance. | 1176 


| See Exxoz . 


1 780 
See Commitment. 5 
Pardon. See Excommunicatton, 


Parliament. 


In an action for a double return, it is 
enough to ſhew the writ, and that the 


contained in the SE 


ſheriff proceeded to an election, and 
that the plaintiff was debito modo electus. 


3 5 Page 907 
The electors may agree to chuſe one mem- 
ber firſt, and then another. zbid, 


A ſheriff, who has pretended to execute a 
writ of election, ſhall not take advantage 


of any irregularity of his wan. 908 
Caſe againſt a returning officer for refuling 
a burgeſs's vote. 938 
Grant to chuſe members of parliament can 
only be to a corporation. 951 
The writ for levying the burgeſs's wages. 
952 


Perſons committed by the houſe of com- 
mons, for bringing actions againſt a re- 
turning officer, remanded upon a habeas 
corpus. 5 1105 
What ſuits may be commenced againſt a 
member of parliament without breach of 
Privilege. 1 
By 12 & 13 Will. 3. c. 3. the Common 
Pleas may hold plea by bill againſt a 
member of parliament. 1442 


See Peerage. Fw 
Pan. See Ballment. 
Payment. T 


Solveret et deliberaret in the conſideration 
of an aſſump/it, implies a transferring of 


the property. _ 895 
Payment to aſſigns 1s payment to the party, 
and therefore the not paying to aſſigns 
need not be particularly averred. 898 
Where a man ſells goods, and at the ſame 
time takes a caſh-note for the value, it 

is good payment, though the note prove 
bad. 85 


e e 5 
See Bills of exchange, Execution, 


leading, Tender. 


Peerage, 
The court will not ſuperſedeproceſs againſt 
one who claims peerage, where he has 


never been admitted in parliament. 1247 


— 


100 | Per⸗ | 


n 


Perjurp. 
In evidence circumſtantially material, 
though not full enough to prove the 
iſſue. Page 889 
Perjury aſſigned in an oath taken before 
the chief baron in a trial before the 
chief baron aſſociato ſui, &c. and the 
exception over-ruled. e IST] 


See Indickments. 
Plantation. 


On an appeal the appellant muſt procure 
the * — to be tranſmitted, and 
proceed, within a year after the appeal 
allowed, or the appeal will be diſmiſſed 
with coſts, without notice. 


L 


ter for difficulty to the King in council, 
but muſt determine it. 1448 


Pleading. 


Plea of a priſoner brought up by habeas 
corpus refuſed, becauſe pleaded as in cu- 
ſtodia marreſcalll, = 817 
Plea refuſed, becauſe without a concluſion.iꝰ. 
Alien enemy cannot be pleaded to a ſcire 
facias upon a judgment, becauſe it 
ſhould have been pleaded to the origi- 
nal action. 5 . 853 
Where alien enemy is pleaded in abate- 
ment, the replication ſhould conclude to 
the country; otherwiſe where it is plead- 
ed in bar. — | ibid, 
Matter of abatement concluded as in bar 
is a plea in bar, quaere of matter in bar 
concluded as in abatement. 1018 


A plea commencing with petit judicium de 
hn 24911 
Nil debet is no plea to an action for the | 
penalty of articles for the transfer of | 
I 500 
Nil debet may be pleaded to an action a- 
gainſt an executor upon a devaltavit. 1 502 | 
Payment may be pleaded to indebitatus af- | 


narratione is in bar. 


A | 


ſumpſit, becauſe it confeſſes and avoids. 787 


Pleading to part, and omitting part, will 
diſcontinue the whole, if judgment is 
not entred. „ 

A plea, that demands ſuch judgment as the 


Table of the Principal Matters 


Plea of delivery as an eſcrow, &c. ought to 


1447 
The foreign courts cannot tranſmit a mat- | 


— 


conclude to the country. Page 787, 863 


IA plea, that a writ of error pendet indeter- 


minatum, 1s 1n the negative, and need 
not be averred. „ 
Matter of record muſt be averred by the 
record. £3 
Plea of no capias ad ſatisfaciendum muſt not 
conclude to the count). 803 
The admiſſion of the party in the induce- 
ment to a traverſe is not material. 864 


In debt upon a bond, in a replication that 


traverſes the plea a breach need not be 
aſſigned, except in the caſe of an award. 
„ 

Declaration againſt a hundred, that, 11850 
robbed the plaintiff's ſervants in his 


904 
Quadraginta dies jam praeterierunt in a de- 
claration againſt the hundred, well, the 
jam refering (an adbuc) to the teſte of 
the original. | 
Title mutt be ſhewn in a juſtification, but 

need not in an action againſt a wrong- 

doer. : | W 
A term muſt not be pleaded, without 
ſhewing the commencement of it. ibid. 


of that term, or as of the next. 1122 
The perſons who are ſheriff of Middleſex 
declare in the plural number upon a 
bond, and have judgment. 1 
A declaration againſt a wrong-doer 12 
not be ſo certain as a bar. 
Quod indemnificavit ac indemnem ſervavit, 
good upon a general demurrer. 
See Abatement, Aﬀton, Addition, AC: 
ſumpſit, ne 
Bällkrupts, Certain 


Demurxer, Departure, Detain⸗ 


Cſtoppel, Fozm and ſubſtance, 
General iſſue, Habeas cozpus, 
Indicments, Judgments, Limi- 
tation, Mame, Outlaw, Pu⸗ 
loners, Pqivilege, Replevin, 
Scite factas, Services; Sur⸗ 
plulage, Traverſe, Treſpaſs, 


court cannot give upon it, is ill. 1033 


Trover, Uenue, Uſes, 
| 0 | Plura- 


ibid. 


company, well becauſe agreeable to the 


ibid. 


A plea to enter may be made up, either as 


1230 | 
1416 5 

Averment, Award, 

| fy, Tondi⸗ 

tions, Continuance,Convittons, 

Covenant, Cuſtom, Date, Deeds. 


er, Dower, Cjeftment, Erroz, 
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 comtained in the SECOND VOLUME. 


| Ts | rd 
Pluralities, 8er, Eccleſiaſtical per- 
ſons, 1 n 
| On a conviction of ſetting up a project, 


The quarter-ſeſſions have not power ori- 
ginally to order church- wardens to make 
a poors rate. | Page 798 
Overſeers who have laid out money, may 
reimburſe themſelves out of a rate to be 
made for relief of the poor; but a rate 


cannot be made to reimburſe the over- | 


ſeers. C 
The overſeers with the confirmation of the 
Juſtices may make a poors rate without 
the concurrence of the pariſhioners. 101 3 
A farmer is not rateable to the poor for his 
ſtock, but a tradeſman is. 1280 
Children removed from the place of their 
birth to the place of their father's ſettle- 
ment after the death of the father. 
„ 5 | 1332 

An apprentice, when his maſter has failed, 
hires himſelf into another pariſh without 


| 


his maſter's conſent, and afterwards his | 


maſter delivers up his indenture; this 
gains no new ſettlement. 1332 
An apprentice, who does not lodge with 
his maſter, gains no ſettlement. 1371 
An order appointing an overſeer, quaſhed, 
becauſe it did not ſhew, that he was a 
ſubſtantial houſholder. 1394 
Orders to maintain a daughter-in-law, or 
a mother-in-law, quaſhed. 1454 
Poor children are ſettled where their mother 


gains a ſettlement, if ſhe continues | 


widow. „„ 
Hiring for a year, and ſervice for a year, 


make a ſettlement, though the hiring is | ail. 


not for the ſame year that the ſervice is. 
1512 


See Baſtardy, Py | 


Powers. 
Of revocation, may be executed in part at 
one time, and in part at another. 908 
To make leaſes reſerving the ancient yearly 
rent annually, it may be reſerved pay- 
able on a day before the year is up. 1198 
See (Jariance. 1 


Py2emunire. 


contrary to 6 Geo. 1. cap. 18. the court 
may give ſuch part of the judgment of 
2 premunire, as they think fit. Page 1361 


Preſcriptions for intereſt and profits are ex- 
tinguiſhed by unity of poſſeſſion, but 
not preſcriptions for eaſements. 1400 
See Bzidges, Common, Fenſes, Pꝛo⸗ 


| Preſentment, See Advowſon, 
- Piincipal, See Arceſſozy. 
Piiſons and priſoners. 


The court will not give leave to charge a 
priſoner with an action, who has a par- 
don upon condition of tranſportation. 
TOs. 848 
Leave given to ſerve proceſs on a priſoner, 
who was capitally convicted, and re- 
prieved for tranſportation, on the plain- 
tiff's undertaking not to ſue execution 

_ againſt his perſon. 1 $92 
The court will not make a rule to reſtore a a 
marſhal of the King's Bench, who com- 
plains of being turned out by force. 
5 TD .- > as 
A priſoner diſcharged upon an inſolvent 
act, and afterwards arreſted for a debt 
exceeding the ſum limited in the act, 
ſhall not be diſcharged upon common 
i 323 988, 
In debt upon a bond of 200 J. the defen- 
dant cannot plead the act for diſcharge 
; of poor priſoners, without ſhewing that 
the bond was only for payment of 
100f, $3 TC 1196 
The ſeveral facts requiſite to give juriſ- 
diction to the juſtices to diſcharge a 

_ priſoner muſt be ſet forth in pleading, 
where the act does not direct otherwiſe. 
— e 1264 


The 


4 


The Mint. act is not pleadable in bar of the 
action, but of the execution. Page 
| 5 1383 
See Commitment, Oeputy, Expoli⸗ 
tion, Habeas cozpus, Judg⸗ 


ments, Murder, Officers, Plead- |. 


ing. 
Cannot be waived, but by matter of re- 
Bl 869 


The court will take notice of the privilege 
of the Common Pleas, though it be ill 
pleaded ; qu. of the Exchequer. ibid. 

Where the Privilege of the common Pleas 
_. was laid with a double negative, which 

was a denial of the privilege, the plea 

was over-ruled. | 898 
Attorney of the Common Pleas may plead 

his privilege without averring it by the 

record, and nu! tiel record may be replied 


„ 


n. 11 
Privilege cannot be pleaded after a ſpecial 
imparlance. | 1208 


Privilege of a foreign miniſter's ſervant al- 
lowed upon motion. "£524 | 


A barriſter, or a maſter in Chancery, has 
privilege to lay the venue in Middleſex. 
| - F&66] 


See Etto2, Parliament, Venue. 


Pyoofert in curia. See Deeds, Exe: 
cutoꝛs, Foꝛm and ſubſtance, Oper. 


- Prohibition. 


Where a prohibition is founded on a pre- 
| ſcription, and the defendant traverſes the | 


preſcription ; if the plaintiff demurs, a 


_ conſultation ſhall go. 77: 
| The ſpiritual court cannot proceed for ſo- 
lcitation of chaſtity, where it was ac- 
companied with violence. +09 
The ſpiritual court may cenſure for adul- 
tery, though the huſband has recovered 


againſt the adulterer in an action. 810| 


Prohibition denied againſt a ſuit for brawl- 
ing in the belfrey, againſt the mayor, 
who came to ſuppreſs a riot. 850 

Prohibition to the admiralty denied, before 


|See Admiralty, Cuftom, Limitation, 


appearance and libel filed, 983 


3 


Prohibition, till a copy of the articles de- 
-livered, in a ſuit ex officio. Page 991 
The ſpiritual court may proceed in a ſuit 
for words, notwithſtanding an action 
brought for ſpecial damage occaſioned 
by the ſame words. 5 1101 
Prohibition denied, to a ſuit for calling 


whore in heat. + e 


A compoſition for tithes before 13 Eliz. 
may be pleaded in the ecclefiaſtical court, 
and is no ground for a prohibition. 1161 


Where a prohibition is granted upon a 


modus or cuſtom that is void, and a ver- 
dict is given for the plaintiff, yet a con- 


ſultation muſt go. | 1162 


Conſultation for not proving the ſuggeſtion 
in fix months in a caſe of ſmall tithes. 

| — 2198 

Prohibition not to be granted without an 
_ affidavit of the truth of the ſuggeſtion. 

„ e 1211 

Prohibition denied to a ſuit by huſband 
and wife and their ſon, for calling the 


ſon a baſtard. 4 


Prohibition to a court of equity in Wales, 
for proceeding againſt a defendant that 
lived out of their juriſdiction. 1408 

The ſpiritual court proceed againſt a pariſh 

_ clerk appointed by the parſon, to re- 
move him, and to puniſh him, for ſcan- 
dalous crimes that are puniſhable by in- 


dictment; and on a prohibition a con- 


ſultation was granted as to the removin 
him, and the prohibition ſtood as to the 
uniſhing him. 1507 
Tithes. 15 
Pꝛoperty. see Admiralty. 
Pꝛout patet per recoꝛdum. See Aver⸗ 


ment Lect, Pleading, Pqivt- 


Quare fmpedit. 
Y an executor for a diſturbance in the 


time of the teſtator. EEE + 


See Aition, Advowlon. 5 | 
Quo 


FA 


——— 


Quo warranto. 


Information in nature of a quo warranto is 
not to be filed at the inſtance of a pri- 
vate proſecutor, for ſetting up a warren. 
Page 1409 

Exception to an information for uſurping 
the office of bailiff, that it was not ſaid, 
that the town was a corporation or a 

_ borough, over-ruled. 1559 
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Ranſom, See Admiralty. 
Rates, See Pandamus, * 


Recogniſance. 
Ewe as taken before a judge, will not 


make good a recogniſance declared 
upon as taken in court. 966 
Entred into upon bringing a writ of error, 
differing from that required by the ſta- 
tute, is good. 1140 
4 1 unneceſſarily entred into, 
as on behalf of an executor plaintiff in 
error, is good. 


See Eſtoppel, Jntendment. 
Recows. See Averment, Certiozari, 


Judgments, Jul tiel 2 8 82 
Pleading. 
Recovery. 


Where the tenant in tail is jointly vouched | 
with another; the entail 1s well barred. 


759 
How a leſſee for you ſhall falſify a reco- 
. 795 


Releaſes, 


Releaſe to an adminiſtrator of all right to 

the perſonal eſtate, will not diſcharge a 

bond given by the inteſtate. 786 

EF a releaſe of all debts by an adminiſtrator 
will diſcharge a debt due to the inteſtate, 

' where there is a debt due to the admi- 
niſtrator in his own right. 


See Joint and leveral. 
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1459 


1306 


Rent. 


Reſerved on St. Thomas's day or within ſo 
many days after, muſt be demanded ac- 
cording to the reddendum, and not ac- 
cording to the habendum. Page 819 

Debt does not lie for rent reſerved on a 
leaſe for life upon 32 Hen. 8. c. 37. 
without ſhewing that the eſtate is deter- 
mined, 1056 

Rent reſerved to the reaſonable value 11 
the land. 1160 

Where the liſte | is excuſed from repairs in 
caſe of loſs by fire, yet the rent is not 
ſuſpended while the tenements remain 
unbuilt. . 


See Eſtates. 


Repleader. 


Cannot be after default made by the defen- 
dant at /i prius. 923 


Replevin. 


Property in the defendant or a ſtranger 
ought to be pleaded in bar, and not in 
abatement. - O86 

The defendant pleads property in a ſtranger, 
he ſhall not have return; otherwiſe where 
he pleads property in himſelf. 101 7 

When thedefendantpleads matter in abate- 
ment, as priſel en auter lieu, he ſhall not 
have return without making avowry, Sc. 

ibid. 

Where the defendant pleads priſel en auter 
lieu, and avows for rent arrear ; if the 
plaintiff traverſes the avowry, and the 
_ defendant demurs, it is a diſcontinuance. 

e 

The manner of concluding a plea in abate- 
ment, where avowry is made to have re- 
turn. 1019, 1020 


See Colts, Homfne replegiando. 
Requeſt. See Conditfons, 


1 


Return, 
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See Scire factas, 


Revocation. See Devile, Powers. 


Return of wits. 


that it is ſued out is ill, and will not 
avoid the ſtatute of limitations. Page 772 
A capias ad ſatisfaciendum with a term in- 
tervening between the 7zeſte and return 18 
not void, ſo as to excule the ſheriff for 
an eſcape. | 775 


Where a ſcire facias againſt bail is not re- 


turned, the plaintiff cannot proceed upon 
an alias ſcire facias, without an entry of 
the firſt upon the roll. 822, 1252 
A corporation may make a return to a 
mandamus without the common ſeal or 
the ſigning of the mayor. 848 
Caſe lies againſt particular perſons, who 
procure a falſe return to be made in the 
name of a corporation. 849 


After the term in which the return of a 


writ is filed, it cannot be averred, that 

it was returned by a wrong perſon. 885 
The name of the ſheriff neceſſary to his re- 
— = | 886 
Inquiſition upon a writ of inquiry return- 
able in quindena Martini ultimo praeterit', 
held well, and not referred to the year 
betore. 993 
Inquiry of damages may be upon a ſecond 
writ, though the firſt was not returned. 
1 1142 

The return of a writ of ſeiſin in dower 
does not conclude from ſhewing that the 
lands returned are not parcel of the 


mal... 


mane. 1294 
The quindena trinitatis, Sc. in computa- 


tion is the Sunday and not the Monday. 
1328 


Riots. 


Where people are lawfully aſſembled, an 


afiray happening will not be 2 riot. 965 
An indictment for a riot mult ſhew what 
the unlawful act was, that they aſſembled 
. = 1210 


Robberp, See Hue and cry. 


: 
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Rules of court. 


A bill of Middleſex returnable the ſame day | A rule of reference will not ſtay proceed- 


ings in B. R. 


Page 789 
See Exo, Evidence. | 


Seite kactas. 


HERE the parties to a judgment 
or conviction are changed, execu- 
tion ought not to be ſued without a ſcire 
A 4" 68 
In ſcire facias againſt bail in B. R. the year 
and term of the recogniſance need not 
be ſnewn; contra in C. B. 789 
If a ſcire facias lay upon a judgment in a 
perſonal action at common law. 808 
Scire facias upon a judgment by original 
may be returnable ubicungue, Ec. or at a 
day certain, 854 
A ſcire facias muſt be returnable at a com- 
mon return, or at a day certain, as the 
original proceedings are. "T4247 
Scire facias is an action, and requires a new 
warrant of attorney. 10438, 1253 
If a defendant may plead in abatement of 


| a ſcire facias, that there is another terre- 
| tenant not warned. 12556 


Nontenure cannot be pleaded by a defen- 
dant to a ſcire facias upon a judgment 
in a perſonal action. 1256 

If a tenant for years may be returned terre- 
tenant to a /cire facias in a perſonal ac- 


tion, „„ 
A defendant can only plead as to the lands 
that he is returned tenant of. Ia. 


A ſcire facias on a judgment upon a ver- 
dict after the defendant's death by 17 Car. 
2. c. 8. muſt be general. „ 

The court may give coſts on a ſcire facias 
after plea pleaded, but not damages oc- 
cafione dilationis. 3 1534 

Sce Admintſtratoz, Baron and feme, 
Demurrer, Erroz, Erecutfon, 
Pleading, Return, Gariance, 
Genue. 


Scamens 


e 


— ͤ — — ROC 
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Seamens wages, See Admiralty. 
Services. 


- Suit to the court of the manor to be held 
| twice a year may be claimed in an avow- 
ry, without preſcribing 1 in the court, and 
it ſhall not be taken to be the court ba- 
„ ; Page 862 
See Yanoz. 


Settlements. See Poo, Uagrants. 
Sewers. See Mandamus. 


| Sheriff. See Execution, Fees, Ju- 
| * Return, 


Slander. 


Mr. H. is a Facobite, and is for bringing! in 
the prince of Wales and popery, Sc. 
actionable, being ſpoken of a juſtice of 


peace, Cc. 812 
Words are actionable, that charge a man 
with evil inclinations. oe Seq 


J. B. ſtole my box-wood, actionable. 959 
| You are a whore, and keep a man to lie 
with you; not actionable. 1004 


In caſe for words, whereby the plaintiff loſt ſ 


her marriage with J. NM. evidence can- 


not be admitted of a loſs of marriage | 


with another perſon. 1007 
Words potential e an act done are 
actionable. 1185 


That a juſtice of peace is a raſcal, &c. 
ſpoken of the execution of his office. 


otable: | „ 1369 


You are a cheating old rogue, Sc. ſpoken 
generally, not actionable. 1477 
He is a ſorry fellow, Sc. he compounded 
his debts, &c. ſpoken of a tradeſman, 
actionable. „ 480 


See Coſts, Saod behaviour, Indi. 


ments, Prohibition. 
Soldiers. 


An action lies for arreſting a foldier againſt 
the mutiny act, and the ſheriff may re- 


7 


þ 


S 


turn, , that the defendant i is liſted, Page 


1246 
Stamps. 
| An admittance of five burgeſſes muſt have 
five ſtamps. ̃ 1445 
Staple. 


In debt upon a ſtatute ſtaple it muſt be | 


averred, that one of the parties was a 


merchane at the time of the debt con- 
tracted. 819 


Statutes and adions upon ſtatute. 


Averment in the words of an act, ſuffi- 
cient, 764. 
Debt upon a penal ſtatute ariſing in Middle- 
er may be brought by a common 1n- 
former in B. R. 38972 
Where a ſubſequent ſtatute may be com- 
prehended within the meaning of an 


act precedent. - 1028 


A ſtatute diſtributes a penalty, a moiety to 
the informer, Sc. the crown ſhall have 


the whole, where there is no informer. 


| 199 


Statutes that direct amendments, Fc. on 
the challenge of the party, do not ex- 


tend to the King. 1066 
It is not the having ſtores in his cuſtody, 
but their being 
that is the A created by g & 10 
Will. 3. c. 41. againſt imbeziling ſtores. 
1105 

Judgment arreſted becauſe the ſtatute was 
alleged as made 6 Will. 3. when the 
ueen was living. 1224 
a made of wood. all but the ſhank 
are wooden 5 within the ſtatute 


10 & 1 Vill. 3. c. 2. 1276 
Reſolutions of the — on the ſtatute 


5 Ann. relating to bankrupts. 1278 
A common informer ſhall pay coſts, not- 
withſtanding the ſuit was carried on for 


the benefit of a corporation intituled to 


the penalty. _ 1333 
A ſtatute requires contracts for ſtock to be 
regiſtred with the name of the perſon 
for whoſe benefit they were made; a 

I regiſter 


found in his cuſtody, 


A Table 5 the Privcpal Matters 


* 


regiſter with an entry, this 1s for my be- | 


nefit, &c. is ſufficient. Page 1350 


See Acceſſoy, Bankrupts, Compoſi⸗ 


tion, Conviitions, Oeeds, Deer- 
ſtealing, Departure, Fo2gery, 
Foun and ſubſtance, Frauds, 


Hactzney coaches, Jnditinents, 


Labourers, Parliament, P2- 
munire. 


Suit of court. See Services. 


Summons, 


Muſt be averred in a return to a mandamus, 
where the Ry is deprived for a con- 
tempt. 1347 
A ſummons need not be mentioned in an 
order of juſtices where they have juriſ- 


diction ; but if they proceed without | 


ſummoning the party, it is puniſhable by 
| information. 1407 


Sunday. Hes Eſcape, 
Surplulage. 


E. 21 idem judicium affirmetur, at the 
end of a plea of a releaſe of errors, re- 
jected as ſurpluſage. 1064 
Where praedicl. or ſcilicet may be rejected 
as ſurpluſage. 44 „8 
See Judickments, Terdif. 


Swearing. | Fe Convitions. | 


TAKEN, Cltoppel. 


Tenan ts in common. 
nants, 


Tender, 


See Jointe: 


A 


after taking the money tendred out 


of court. 774 | 
Tender and refuſal] amounts to payment. | 
| 964 


See Deviſe, Diſcontinuance, | 


Plaintiff cannot proceed for damages, 


Tine, EY 68 ie) 4 6 


In 8 by original the demiſe, Oc. 
were laid upon the eſſoin day, and held 


well. Page 870 
A man is of age the day before his birth- 
day. 1096 


In covenant the plaintiff alleges that after 
the deſcent to him, ſcilicet Tuch a day et 
per decem annos tunc ultimo elapſos, the 
defendant permitted the tenements to be 
out of repair; the et per decem annos 
was rejected as repugnant. 2199 

The court will take notice of the beginning 
and end of moveable terms. 1557 

See * of exchange, Date, Expo- 


Prohibition denied her ſentence to ſtay a 
ſuit for tithe of faggots, on ſuggeſtion 
that they were cut from the ſtumps of 
old trees, becauſe that matter had not 
been pleaded i in the ſpiritual court. 835 


| Barren land, to be exempt from tithes, 


muſt be ſo ſuapte natura. 


See Cjettment, Modus, Prohibition, 


Touts temps pziſf. See Dower, | 


Trades. 


Juſtices of peace have not power to take 


an indictment for exerciſing a trade not 


having ſerved apprentice, c. 767 
If a cuſtom to reſtrain men not free, from 
_ exerciſing their trades, can be good in 

any other corpotation beſides London. 

112 
Indictment for uſing the trade of a 1 
chant- taylor quaſhed, becauſe not a trade 

within the ſtatute. 1188 
The trade of a ſeamſtreſs not taken to be 

out of the ſtatute. ibid. 


Baron and feme cannot be jointly indicted 
for exerciſing a trade, Cc. becauſe it is 
the exerciſe of the huſband, and the 
Fee s qualification will qualify the huſ- 
an 


a 


_ 1248 


A 


—_— 
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A bond given upon an agreement to take a 
- ſervant, with condition that the ſervant 
ſhall not uſe the trade within half a mile 
of the obligee's houſe, or of any other 

' houſe that the obligee, Fc. may re- 
move to, held good; the breach being 
aſſigned as to the houſe mentioned in the 
one. Page 1456 
See Cettainty, Indickments. 


Traverſe, 
That A. was rite et legitime ſeiſed in fee 
| ſuch a day, and granted a copyhold ö 
naught. 8 „ 3 
In a replication to a plea of a releaſe of er- 
rors, a traverſe, that it was a releaſe of 
the errors in that judgment, is ill. 1054 
Matter of record cannot be traverſed. 1 140 
Good matter alleged in the inducement to 
a traverſe cannot be taken * 
ibid. 
If de injuria ſua propria abſque tali cauſa be 
a good replication to a juſtification of 
a ſale of a diſtreſs. V 

See Name, Pleading. 


A ſpecial verdict finds againſt a priſoner, 
that he was preſent among traitors, hal- 


lowing, Sc. yet if he is not found to 


— 


Vi et armis may be omitted ſince the ſta- 
tute that takes away the capiatur fine, 
but not contra pacem. Page 985 
Pleading to an impriſonment includes an 


_ arreſt, and omitting the naming an ar- 


_ reſt makes no diſcontinuance. 1100 
Treſpaſs againſt two; one lets judgment go 
licence, and has a verdict; the judgment 
ſhall be arreſted as againſt the other. 1 372 
One who has a right to enter into his 
neighbour's yard, fixes a ſpout to his 
houſe there, which does damage; treſ- 


Where the defendant juſtifies for a way, 
and the plaintiff replies extra viam ; he 


* under 405. 1444 
A defendant juſtifies under proceſs as bai- 


as directed to the bailiffs of the borough. 


See Bazon and feme, Certainty 
parture, Diſtrels, Expoſition, 


dickments, Intendment. 
Trial. 
Cannot be by proviſo againſt the crown. 


| 5 „1083 
An indictment removed by the proſecutor 


be conſenting, he is not guilty. 158 ;| 
Trees. See Conviitions, 
Treſpaſs. 


Duare uxorem ſuam rapuit. 810 
For breaking his cloſe, et Herbam pedibus 
ambulando conſumpſit, necnon arbores ſuc- 
cidit, tranſgreſſiones diverſis diebus et vici- 
Bus continuando; judgment for the plain- 
tiff after verdict, though the cutting the 
trees did not lie in continuance. 823 
Treſpaſs for hunting in his warren, conti- 
nuando diverſis diebus et vicibus, held 


r 974 


Where a treſpaſs is laid with a continuands 
improperly, evidence of one fact only 
can be given. : Q77 


cannot be carried to trial by the defen- 
dant without leave of the court. ibid. 
In replevin, quare impedit, and attachment 
upon prohibition, either party may pro- 


no ne wy. on 
Attorney or not, is triable by the record. 
A trial where the action was laid, and not 
where the iſſue ariſes, held well. 1212, 
=. | 1214 
A ſecurity, who defends a cauſe at his own 


proceeding to trial. | 1311 


ter a trial at bar. 1359 
A verdict ſet aſide, becauſe a juror chal- 


ſworn upon the tales. 1410 


by default, the other juſtifies under a 


paſs does not lie, but caſe. 1399 
_ ſhall have full coſts, though the da- 


liff of a court, and the proceſs is ſet out 


Be. 


Felony, Fom and ſubſtance, Jn- 


ceed to trial. 141094 
A tales de circumſtantibus cannot be granted 


1173 


expenſe, is not intituled to coſts for not 


In what caſes there may be a new trial af- 


lenged upon the principal panel was 
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When a venire facias de novo ſhall go in a 

capital caſe. _ | Page 1 585 

See Certiozarf, Contempt, Indi. 
ments, Uerdit. 

. Trover. 


| 


| 
Where a ned recovery in aſſumꝑſit may | 


be pleaded in bar in trover. 


See Adminiſtrato2, Ball, 
8 ait and ſervant. 


1217| 
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Uagrants. 


NE juſtice cannot by 12 Ann. c. 23. 
ſend a vagrant to the place of his ſet- 
| 9 5 


5 . 


See 3 
Aariance. 


In a ſcire facias upon a recogniſance the 
condition is ſet out to be, that the de- 
fendant ſhall give notice of trial proſe- 
cutori et ejus clerico, on oyer it is, aut 
ejus clerico; a material variance. 757 
Power to make leaſes declared upon gene- 
rally, and the power given in evidence 
has reſtrictions. 793 
Writ of error quaſhed, becauſe directed 
majori aldermannis et vicecomitibus civi- 
tatis Briſtol, and the record removed | 
was before the mayor and conſtables of 
the ſtaple. 819 
Certiorari to remove convictions for re- 
moving foreign ſalt will not remove a 
conviction for removing ſalt generally. 
820 

A writ of error of a plea inter G. et Jaco- 
bum Waller, and the record returned is 
Capit. Fac. Waller; no variance. 894 
Where a bond 1s dated at a place beyond 
fea, the want of that date in the decla- 
ration may be pleaded in æbatement. 
1043 

. Writ of error upon a judgment on a ſcire 
facias quaſhed, becauſe it was ſuper quod- 
dam breve noſtrum, and the ſcire facias 
was a writ of the late King. 1141 


Carrier, 


See Bonds, Erroz, Treſpaſs. | 


adamant. 4 


A writ of error was quaſhed, becauſe lo. 
quelae per billam, where it ſhould have 
been per breve de privilegio. Page 1170 


Declaration in zrover de equis, and the 


evidence 1s of geldings, no variance. 
1209 

Where the writ contains more or leſs than 
the count, it muſt be abated. i hid. 
Writ of error quaſhed for a variance in the 
ſum of the debt. 1220 
Variances between a diſtringas and the in- 
dictment over-ruled, becauſe according 
to precedents. 1523 


Uenue. 


A releaſe of errors pleaded without a venue 
is ill, and amounts to a confeſſion of 
errors. 100 

Want of a venue is aided by pleading over. 

1040 

Want of a venue of a fact that is only laid in 

aggravation of damages is immaterial. 
1042 

Matters touching the perſon may be plead- 
ed without a venue, as privilege of at- 
torney, or alien nee In abatement. 1173, 

1243 

On an indictment for not returning a ju- 
ſtice's warrant the venue need only come 
from the place where the neglect was, 
without regard to where the warrant was 

made orexecuted. 1191, 1193 

Want of venue, or an ill venue, aided by 
verdict. 1214 

The clerk of the aſſiſe may lay his action 
in Middleſex, and the venue ſhall not be 
changed. 1431 

Venue changed into Cheſter. 1418 

The aſſignment of a bail- bond may be laid 
in another county than where the arreſt 
Was. 1453 

Huſband and wife bring a ſcire facias on a 
judgment recovered "by the wife dum 
ſola, \ there need be no place named pwn | 
the marriage was had. 


See * Convittions, Piivi. 
ene, 


Qetdit, 


See Bills of exchange, Certainty, 


_—— 


— 


contained in the SE 


Gerdi. 


Will aid a defective averment of the in- 


dorſement of a bill of exchange. Page 10 
Want of attornment in debt for rent aided | 


x by verdict. : | 811 
A verdict finds that there is ſuch a manor, 
but that for twenty years there hath been 


but one freehold ſuitor; it ſhall not be 


intended that the manor is deſtroyed, 
but that the ſervices are ſuſpended. 8 64 
A jury may find againſt the admiſſion of 


the parties, where the matter is within 


the iſſue. „„ ibid. 
If the jury in a ſpecial verdict find the iſ- 
ſue, all that they find afterwards is ſur- 
pluſage. ESE 5 
It is not neceſſary to find the life of a te- 
nant for life, as in a ple. 999 
An adminiſtrator, made by a particular 
ordinary, recovers execution in a ſcire 
facias, and after elegit executed brings 


ejectment, and on drawing up the ſpe- | 
cial verdict the fault of the commiſſion 
of adminiſtration did not appear; the þ | 


- court refuſed to ſet it right, becauſe the 
objection was not made at the time of 
drawing up the verdict. 1037 

A verdict cannot be falſified in the point 
tried by the iſſue in tail. 1050 

In caſe upon an agreement that the plain- 
tiff was to buy for the defendant all the 
plumbs he could, &'. the plaintiff ſhews 

that he bought ſo many; the want of 
averring, that they were all he could buy 

is cured by verdict. 1061 


A verdict that finds but part of the matter 


in iſſue is ill, and a venire facias de novo 
| ſhall go for the whole. 1521 


Copphold, Deeds, Form and 


ſubſtance, Jntendment, Judg⸗ 


ments, Latin, Murder, Trea- 
ſon, Treſpaſs, Trial, Uenue, 


Univerſities. 


Their power of conferring degrees: 1345 


If the courts will take notice, that courts 
of the univerſities proceed according to 
the civil law. 1344, 1347 


i 


COND VOLUME. 


Gold and voidable. see Dlltanti⸗ 


nuance, Return, 


Ales. 

The invention of them. Page 
A feoffment or releaſe may be leaded 
without ſhewing that they were to the 
uſe of the feoffèe, Sc. 801 
§. conveys to the uſe of himſelf for 99 
years if he ſo long live, remainder to A. 
for 25 years, remainder to the heirs of 
the body of S. no uſe will reſult to S. for 
his life, and the remainder to the heirs 
of his body, is void. 854 
Power of ce/tuy que uſe before the ſtature. 


. 8 876 
See Deviſe, Dilcontinuance. | 
Uſury. See Juditments, 


AUuager of law, 
TN OE S not hi in detinue, where a char- 
ter concerning land is demanded. 992 


CUarrants, es 

If a warrant of a juſtice of peace need be. 
returnable at a time and place certain. 

22 1195 

The conſtable may keep the warrant for 
his own juſtification, but muſt make re- 
turn of what he has done upon it. 1196 
A judge's warrant cannot be executed af- 
ter his commiſſion is determined. 1513 


See Averment, Attomey, Conffable, . 


Deer⸗ſtealing, Juſtices, Scire 
Warranty. 


Of goods may be before the ſale, or at the 
ſale, but not after. 1120 


May. 


An adtion lies for ſtopping the plaintiff's 
2092. . 


way, without ſhewing his title. 
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e againſt a pariſh, 105 that the 
highway was very 
that the people could not. paſs, naught | 
for not ſhewing that it was out of repair. 
Page 1169 
. Incroaching: upon a highway draws the 
charge of repairing it. 1170 
The appointment of che ſix days work 


upon the highways by 
c. 17. muſt Ne perry en days. 


Se Byidges, Certainty. 2 
Wills. - 


A teſlamentary ſchedule, vickout witneſſes 


or an executor, declared a will. 1282 
Witneſſes examined to prove the teſtator's | 
intent. | Ewa 


(Ane. . 


A aki ne cannot ſell wine by 
the gallon, to be drank in another houſe, 
without a licence. 1421 


-- ._ Wietnels, 

A woman cannot be admitted an evidence | 5 
to prove her are with a man that is 
living. 752 


In trover for a bill of exchange, the perſon 
v ho carried it to the defendant indorſed 


blank was held a good witneſs. 871 


In caſe for negligently ſteering his ſhip, 


Sc. the pilot is no witneſs for the de- 


fendant. — . 1007 
A perſon to whom the thing in demand is 


made over as a ſecurity among other 


things which are a ſufficient ſecurity 
without it, cannot be a witneſs. | 


neſs againſt his title, ber he is not com- 
pellable. | Po 


- 


22 & 23 Car. 2. 


1326 


| 


1008 
A man who conveys lands, may be a wit- 


ibid. | 


oul,. and ſo narrow [. 


858] 
| thoſe who are inhabitants and hold bur- 


A, 


[After a med has Won 5 to 1 rd 


his depoſition cannot be read. Page 1008 . 
Tr uſtees, 


mitted to prove the value of them, not- 
1 the objection, that it was 
to diſcharge themielyes of breach of 
ut, e er 1166 
On a trial concerning the conſtitution of a 
| borough, whether any perſon can be 
elected into the common council but 


gage tenures; one who comes within 
both theſe qualifications is no Wäneſs to 
prove the conſtitution. 1353 
In caſe againſt a ſheriff for a falle i return 
of non eſt inventus to a capias ad ſatiſ- 
Faciendum, the bailiff cannot be a witneſs 


to prove that he endeavoured to take 
him, Sc. | 


1411 
An attachment againſt a witneſs for not ap- 
e 35 „ 528 

1 - Women, 


A woman appointed. governor of a Work- | 
houſe, and may act by deputy. 1014 
See Additions. 


Wowds, See Slander. 
N e, See Deeds. 
Uurtits. 


The recital of a writ in a record cannot be 
judged of, without having the writ be- 
fore the court. 903 
A writ cannot be averred to be ſued « out of 
the King's Bench at ame a Bi 
time of vacation. ops T 
See mom Parliament, Return, Un 
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in Chancery the land deſcends to him 
who had purchaſed lands, ad. 


CE 
5 


* 
: 
L * 
* 
« 
y „ 
. 
. 
. 
. 
o 
, 
FP 
. 
* 
5 
* 
1 
* 
, 
\ 
2 , 
7 
* 
' 
* 
. 
. 
* 
[] 
. 
\ 
* 
4 
* 
— 
” = 
* i 
* 
* 
0 
1 
\ 
p 
. 
Y 
_ 
* 
* 


* 
* Mt 
4 
9 
＋ 
* . 
- 
© 
* 
0 
. 
- * 
— 
q 
- 


